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XIV.  In  what  Cases  a  Court  of  Equity  will  restrain 
the  Party  from  bringing  further  Ejectments^ 
by  granting  a  perpetual  Injunction. 
XV.  Of  the  Action  of  Trespass  for  Mesne  Profits, 


I.  Of  the  Nature  of  the  Action  of  Ejectment. 

• 

An  ejectment  is  sT  possessory  action  (1),  wherein  the  title 
to  lands  and  tenements  may  be  tried,  and  the  possession  re- 
covered in  all  cases  where  the  party  claiming  title  has  a  right 
of  entry  ;  whether  such  title  be  to  an  estate  in  fee,  fee  tail, 
for  life,  or  for  years.  From  this  description  it  should  seem, 
that  in  strictness,  this  action  could  be  maintained  for  the  re- 
covery of  that  species  of  property  only,  whereon  an  entry 
can  be  made.  But  it  will  be  found,  that  in  a  few  instances, 
which  will  be  more  particularly  mentioned  hereafter,  this  ac- 
tion has  been  extended  beyond  these  limits.  After  the  disuse 
of  real  actions,  questions  of  title  to  land  were  usually  tried  in 
actions  of  replevin  or  trespass  quare  clausum  fregit ;  and  this 
practice  continued,  until  the  method  of  trying  titles  by  the 
action  of  ejectiofirnuB  was  introduced  (S).  But  in  the  ejectio 
firmcBy  damages  only  could  be  recovered  until  some  time  be- 
tween the  6th  Rich.  2.  and  7th  Edw.  4.  about  which  time  it 
appears,  from  the  year  book  of  7  Edw.  4.  fol.  6.  that  it  had 
been  resolved  by  the  judges,  that  the  term,  as  well,  as  da- 
mages, might  be  recovered  (3). 

The  action  of  ejectment  now  in  use  is  formed  on  the  plan 


(1)  This  action  is  usually  termed  a  mixed  action  ;  impix>per1y  as 
it  should  seem,  for  the  langua&;e  of  the  judgment  is,  **  quod  que- 
tens  recuperet /erininiim  ac  da?iina;*'  and  the  writ  of  execution  is 
*'  quod  habere  facias  possessionem^  See  Matthew  v.  Hassei,  Cro. 
£liz.  144.  and  Harebottle  v.  PKicock,  Cro.  Jac.  21. 

(2)  In  the  conclusion  of  Alden's  case,  43  Eliz*  5  Rep.  105.  b. 
Sir  £.  Coke  has  remarked,  that  titles  of  land  were  at  that  day  for 
the  most  part  tried  in  actions  of  ejectio  Jirmam 

(3)  I  am  not  aware,  however,  of  any  judgment  for  the  recovery 
of  the  term  prior  to  that  in  East.  T.  14  H.  7*  Rot.  303.  a  copy  of 
the  record  of  which  will  be  found  in  Rastal's  Entriesj  fol.  ^52»  b« 
'253.  a.  ed«  1670. 
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of  the  ejectio  firmvp^  in  its  improved  state,  after  it  had  been 
decided  that  the  term  might  be  recovered.  In  the  action  of 
ejectment,  as  was  before  observed,  not  only  the  title  to  the 
lands  in  question  may  be  tried,  but  the  possession  also  may 
be  recovered,  which  circumstance  renders  it  the  most  eligible 
mode  of  proceeding ;  inasmuch  as  in  trespass,  although  the 
right  may  be  ascertained,  damages  alone  tan  be  recovered. 
In  the.  action  of  ejectment,  indeed,  the  damages  which  are 
given  are  merely  nominal :  but  the  law  has  provided  another 
remedy  for  the  mjury  sustained'Tjy  the  party  claiming  title,  in 
being  kept  out  of  possession  from  the  time  when  his  title 
accrued,  to  the  time  of  recovering  possession  in  the  eject- 
ment, viz.  by  an  action  of  trespass  for  mesne  profits ;  for  a 
further  account  of  which,  see  post,  sect.  xv. 

Of  the  Requisites  to  support  an  Ejectment, '-^In  order  to 
maintain  ejectment,  the  party  at  whose  suit  it  is  brought, 
must  have  been  in  possession,  or  at  least  clothed  with  the 
right  of  possession,  at  the  time  of  the  actual  or  supposed 
ouster*.  Hence,  this  action  is  termed  a  possessory  action. 
The  party,  who  has  the  legal  estate  in  the  lands  in  question, 
must  prevail :  lience,  a  party  who  claims  under  an  elegit  **, 
subsequent  to  a  lease  granted  to  a  tenant  in  possession,  can- 
not recover ;  although  he  give  notice  to  the  tenant,  that  he 
does  not  intend  to  disturb  the  possession,  and  only  means  to 
get  into  the  receipt  of  the  rents  and  profits  of  the  estate. 

In  the  case  of  Lade  v.  Holford,  E.  3  Geo.  3.  B.  R.  Bull- 
N.  P.  110.  Lord  Mansfield,  C.  J,  declared,  "  that  he  and 
many  of  the  judges  had  resolved  never  to  suffer  a  plaintitl^ 
in  ejectment,  to  be  non-suited  by  a  term  standing  out  in  his 
own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagor  against 
a  mortgagee;  but  that  they  would  direct  the  jury  to  presume 
it  surrendered."  From  this  doctrine  a  conclusion  has  been 
drawn,  which  the  case  by  no  means  warrants,  viz.  that  a 
plaintiff  in  ejectment  may  recover  on  an  equitable  title.—* 
The  true  meaning  of  the  resolution  delivered  by  Lord  Mans- 
field is,  that  where  trustees  ought  to  convey  to  the  beneficial 
.owner,  it  shall  be  left  to  the  jury  to  presume  that  they  have 
convej'^ed  accordingly:  or  where  the  beneficial  occupation 
of  an  estate  by  the  possessor*  (under  an  equitable  title)  in- 
duces a  probability,  tliat  there  has  been  a  conveyance  of  the 
l^al  estate  to  the  person  who  is  equitably  entitled  to  it,  a  jury 
may  be  directed  to  presume  a  conveyance  of  the  legal  estate* 

a  Keilv.  130. a.  c  Per  Keuvon,  C.J.  7  T.  R.  3i  and 

b  Doe  d.  Da  Costa  ▼.  Whartoib  9  T.    .    8  T.  R.  139. 
R.  9. 

B  t 


660  EJECTMENT. 

An  estate  was  devised  to  trustees  in  trust  for  I.  S.  an  infant, 
with  directions  to  convey  the  same  to  him  on  his  attaining 
twenty-one  •*.  In  an  action  of  ejectment,  brought  four  years 
after  I.  S.  attained  twenty-one,  it  was  holden,  that  a  jury 
might  be  directed  to  presume  a  conveyance  to  I.  S.  in  pur- 
suance of  the  trust.  In  these  cases,  when  a  conveyance  is 
presumed,  there  is  an  end  of  the  legal  estate  created  by  tlie 
term.  But  where  the  facts  of  the  case  preclude  such  pre- 
sumption; or,  if  it  appear  in  a  special  verdict*,  or  special 
case  ^,  that  the  legal  estate  is  outstanding  in  another  person, 
the  party  who  is  not  clothed  with  the  legal  estate  cannot  pre* 
vail  in  a  court  of  law  (4). 

The  plaintiff  in  ejectment  must  recover  on  the  strength  of 
his  own  title,  and  not  on  the  weakness  of  that  of  the  de- 
fendant^.  Possession  gives  the  defendant  a  right  against 
every  person  who  cannot  shew  a  good  title  \  But  a  lessee 
will  not  be  permitted  to  defend  an  ejectment  against  his  own 
landlord,  on  a  supposed  defect  in  the  title  of  the  landlord^ ; 
nor  where  tenant  in  possession  has  paid  rent  to  the  lessor  of 
plaintiff,  can  a  third  person  come  in  and  defend  as  landlord 
without  the  tenant, and  dispute  the  lessorof  plaintifi*s  titled 

In  a  case,  however,  where  the  lessor  of  the  plaintiff  holding 
an  estate  under  a  lease  for  21  years*,  underlet  the  same  to  the 
defendant  for  a  year,  and  the  defendant  held  over  after  the 
expiration  of  the  21  years,  after  which  the  lessor  of  the  plain- 
tifl"  gave  the  defendant  a  regular  notice  to  quit,  which  not 
being  complied  with,  an  ejectment  was  brought;  it  was 
holden,  that  it  was  competent  to  the  defendant  to  shew,  that 
the  lessor's  title  had  expired,  and  that  he  had  no  right  to  tun) 
him  out  of  possession. 

d  Englaod  d.  Ssrbura  v.  Slad«,  4  T.  R.    h  P«r  Lord  Maosfield,  C.  J.  4  Barr, 

c  Goodtitle  d.  Jonet  ▼.  Jones,  7  T.  R.  i   Sec  Drirer  d.  Oxeudon  ▼.  Lawrence, 

49.  2  B).  R.  1859- 

f  Roe d.  Reader.  Reade,sT.  R.  199.  k  Doe  d.  Kaight  v.  Smylbe,  B,  R, 

g  Per  Lee,  C.  J,  delivering  the  u|Miuon  M.  T.  56  Geo.  3. 

of  the  court  in  Marliu  v.  Strachaii  1    EoglaiHl  d.Sybnni  v.  Slaile,  4  T.  R. 

5  T.  R.  UO.  n.  6s«2.      Doe  r.   Raoiibotham,  3  M. 

&$.  516.S.  P. 


(4)  "  As  to  tlie  doctrine,  that  the  legal  estate  canuot  be  set  up 
at  law  by  a  trustee  asjainst  his  cestui  que  trust,  that  bas  been  long 
rt^pudiated."  IPer  Ellenborough,  C.  J.  in  Doe  d.  Shewen  v. 
VVroot,  E.  44  G.  3.  B.  R.  5  East,  138.  See  further  on  this  point 
Lessee  of  IVJassey  v.  Touchstone,  reported  in  a  note  to  Shannon  v, 
Bradstreet,  Irish  Ch,  Ca.  Temp.  W.  Redesdale,  vol.  1,  p.  67. 
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II.  By  whom  an  Ejectment  may  be  brought. 

An  ejectment  may  be  brought  by  the  following  persons : 

1.  Assignee  of  a  bankrupt,  1  Wils,  %1Q. 

2.  Conusee  of  a  statute  merchant  or  staple. 

3.  Copyholder  (5),  Moor,  569.  1  Leon.  4.  Cro.  Eliz.  535. 
4  Rep.  26.  a.  Cro.  Jac.  31.  Yelv.  144.     1  T.  R.  600. 


(5)  If  a  copyholder,  without  licence,  makes  a  lease  for  one  year« 
or,  with  licence,  makes  a  lease  for  many  years,  and  the  lessee  be 
ejected,  he  shall  not  sue  in  the  lord^s  court  by  plamt,  but  shall  have 
an  ejectio  firmte  at  the  common  law ;  because  he  has  not  a  cus- 
tomary estate  by  copy,  but  a  warrantable  estate  by  the  rules  of  the 
common  law,  Co.  Cop.  s.  61. 

If  the  copyholders  of  a  manor  belonging  to  a  bishopric,  during 
the  vacancy  of  the  see,  commit  a  forfeiture  by  cutting  timber,"  the 
racceeding  bishop  may  bring  ejectment.  Read  v.  Allen^  Oxford 
circuit,  1730,  per  Corny  ns.  Bull.  N.  P.  107- 

An  heir,  to  whom  a  copyhold  descends,  may  surrender  before 
admittance*  because  he  is  in  by  course  of  law,  and  the  custom, 
which  makes  him  heir  to  the  estate,  casts  the  possession  upon  him 
from  his  ancestor ;  consequently  such  heir  may  maintain  ejectment 
before  admittance  **  But  a  stranger,  to  whom  a  copyhold  is  sur- 
rendered, has  nothing  before  admittance,  because  he  is  a  purchaser. 
Until  the  admittance  of  surrenderee  the  copyhold  remains  in  the 
surrenderor,  and  if  he  die,  his  heir  may  bring  ejectment.  Wilson 
V.  Weddell,  Yelv*  144.  But  after  admittance  surrenderee  may 
Bdaintain  ejectment  against  surrenderor,  and  lay  his  demise  en  a  day 
between  tlie  times  of  surrender  and  admittance.  Holdfast  v.  Clap- 
ham,  1  T»  R»  600.  Admittance  of  tenant  for  life  is  admittance 
of  him  in  remainder,  without  any  other  admittance.  Auncelme  v. 
Auncelme,  Cro,  Jac.  31.     VVarsopp  v.  Abell,  5  Mod,  307. 

The  devisee  of  a  copyhold  or  customary  estate,  which  had  been 
surrendered  to  the  use  of  the  will,  having  died  before  admittance, 
it  was  holden,  that  her  devisee,  though  afterwards  admitted,  could 
not  recover  in  ejectment;  for  the  admittance  of  the  second  devisee 
had  no  relation  to  the  last  legal  surrender,  and  the  legal  title  re- 
mained  in  the  heir  of  the- surrenderor.  Doe  d.  Vernon  v.  Vernon, 
7  East,  8. 

Copyholds  are  not  within  the  statute  aigainst  fraudulent  convey- 
ances, and,  therefore,  if  the  plaintiff  claim  under  a  voluntar}'  con- 
veyance, though  the  defendant  claim  under  a  subsequent  purchase 

*  Adm.  Per  Cnr.  in  Roc  d.  JelTereys  v.  Hieki,  9  Will.  i5.  mod  per  Ken- 
yoo,  C.  J.  in  Doe  v.  HeUicr,  3  T.  K.  169.  S.  P. 
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4.  Corporation  aggregate,  Carth.  390.  12  Mod.  113.  or  sole, 

5.  Devisee,  1  Inst  240.  b. 

6.  Graptee  of  rent-charge,  with  a  power  to  retain  until  sa^ 
tisfactioit,  1  Saund.  112. 

7.  Guardian  in  socage  (6). 

8.  Infant,  per  Mallet,  J.  March,  143. 

9.  Legatee  of  a  chattel  real  may  maintain  ejectment  against 
executor*  or  a  stranger" ;  but  the  assent  of  the  executor  to 
the  bequest  must  be  proved. 

10.  Mortgagee,  Doug.  21.  Salk.  245.  Str.  413  (7). 

m  Doc  ▼.  Guy,  3  East,  120.  n  1  Str.  70. 


for  a  valuable  consideration,  yet  the  plaintiff  shall  recover.     Per 
Blencowe,  J.  Launceston  ass.  l699>  Bull.  N.  P.  108. 

(6)  Guardian  in  socage  may  make  a  lease  for  years,  and  his  les- 
see may  have  an  ejectione  firmcp^  per  three  justices,  Cro,  Jac.  99, 
Adm.  Hutt.  16,  17.  Guardian  in  socage  may  make  a  lease  of  the 
infant's  estate  until  his  age  of  14  5'ears,  and  upon  such  lease  the 
lessee  may  maintain  an  ejectment.  2  Rol.  Abr.  41.  (Q)  pi.  4. 
Guardian  in  socage  may  bring  trespass  or  ejectment  in  his  own 
name,  or  make  a  lease  of  the  land  in  his  own  name,  until  the  infant 
arnveat  the  age  of  14.  Per  Cur.  Ld.  Raym.  131.  Guardian  a|:>* 
pointed  by  deed,  or  will  in  writing,  attested  by  two  witnesses  under 
the  Stat.  12  Car.  2.  c.  24,  s.  8  and  9,  has  the  same  interest  in  all 
respects  as  a  guardian  in  socage  had  before,  with  these  exceptions: 
1st.  such  guardian  may  hold  his  office  for  a  longer  time  than  the 
guardian  in  socage  could  ;  viz.  until  the  heir  attain  the  age  of  21  ; 
2d.  the  next  of  kin  not  inheritable  were  the  persons  entitled  to  be 
guardians  in  socage ;  but,  under  the  statute,  the  person  appointed 
by  the  father  shall  be  guardian.  Sec  Vaugh.  179.«nd  1  P.  Wms. 
102.  See  also  several  learned  notes  on  the  subject  of  guardianship 
in  Hargr.  Co.  Litt.  83.  b. 

(7)  But  by  Stat.  7  G.  2.  c.  20.  s,  I .  ♦*  Where  any  action  of  eject- 
**  ment  shall  be  brought  by  any  mortgagees,  their  heirs,  execu- 
*•  tors,  &c.  and  no  suit  shall  be  depending  in  equity  for  foreclosing 
?*  or  rjfdeeming  such  mortgaged  lands,  if  the  person  having  right 
**  to  redeem,  and  who  shall  appear  and  become  defendant,  shall, 
f'  pending  such  aciiont  pay  unto  the  mortgagees,  or,  in  case  of  re- 
f*  fusal,  bring  into  court  principal,  interest,  and  costs,  expended, 
^*  either  in  law,  or  in  equity,  upon  such  mortgage;  the  monies  so 
**  paid   or  brought  into  court,  shall  be  in  satisfaction  of  such 

^f*  mortgage,  and  the  court  shall  discharge  the  mortgagor  or  de« 
^'  fendant  from  the  same,  and  compel  the  mortgagees  by  rule  of 
*'  court,  at  the  costs  of  the  mortgagor,  to  reconvey  the  mortgaged 
f^  lands,  and  deliver  up  all  deeds  and  writings  in  their  custody  rev 
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11.  Personal  representative,  stat  4  Edw.  3.  c.  7.  4  Rep. 
P4.  a.  1  Vent  30. 

19.  Tenant  by  elegit 

13.  Tenant  in  common  may  maintain  ejectment  against 
his  companion  upon  an  actual  ouster,  Litt  sect  322. 

N.  Committee  of  a  lunatic's  estate  cannot  bring  an  eject- 
ment. Hob.  215.  Hutt  16. 


1 1 1.  For  what  Things  an  Ejectment  will  lie. 

\s  general,  an  ejectment  will  lie  to  recover  the  possession 
of  any  thing  whereon  an  entry  can  be  made,  and  whereof  the 
8herifi'  can  deliver  possessioti.  Hence  an  ejectment  will  lie 
for  the  recovery  of 

'  acres  of  alder  carr  in  Norfolk,  because  alder  carr  is 

a  term  well  known  in  that  county,  and  signifies  the  same  as 
alnetum,  Barnes  v.  Peterson,  Str.  1063. 

Beastgate  in  Suffolk,  Bennington  v.  Goodtitle,  Str.  1084. 

Bedchamber,  3  Leon.  210. 

'  acres  of  bogge  in  Ireland,  Cro.  Car.  512. 

Cattlegate  in  Yorkshire  (8),  Metcalf  v.  Roe,  B.  R.  M. 
<)  Geo.  2.  Ca.  Temp.  Hardw.  167. 

Church,  by  the  name  of  a  messuage,  Salk.  256. 


"  lating  to  the  title.*'  N.  There  must  be  an  affidavit,  that  there 
is  not  any  suit  in  eauity  depending.  After  judgment  for  the  plain* 
tiff  in  ejectment,  the  mortgago?^^w^yed  to  bring  the  money  into 
rourt  on  the  preceding  statute;  uut  per  Paj^e  and  Chappie  Js., 
the  statute  gives  liberty  to  do  it,  pending  the  actipn :  but,  afler 
judgment,  the  action  is  not  dependin^:^ :  the  application,  therefore, 
was  refused.  Wilkinson  d.  Lock  v.  Traxton,  B.  11.  M.  14  G.  3. 
Serjeant  Leeds*  MSS.  This  statute  contiiins  a  proviso  (s.  3.),  that 
it  shall  not  extend  to  any  case,  where  the  party  praying  a  redemp- 
tion has  not  a  right  to  redeem,  &c.  Hence  where  the  mortgagor 
has  agreed  to  convey  the  equity  of  redemption  to  tbe  mortgagee, 
the  coart  will  not  stay  proceedings.  Goodtitle  d.  Taysum  v.  Pope, 
7T.  R.  185. 

(8)  Ejectment  for  10  acres  of  pasture  and  cattlegates,  with  their 
appurteuances,  in  a  close,  called,  &c,  in  Yorkshire.  Motion  after 
verdict  in  arrest  of  judgment,  on  the  ground  of  uncertainty  of  de- 
scription. Per  Cur.  Either  cattlegate  must  be  considered  as  pas- 
ture, and  then  it  is  synonimous  with  the  word  pasture  preceding  it ; 
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Coalmine^  Cbmmyn  v.  K3mctOy  Cro.  Jac.  160. 


.    — —  de  mineris  carbonum  iu.  county  palatine  of  Dur^i 
nam,  Carth.  277. 

Common  of  pasture,  adjudged  good  after  verdict ;  for  it 
iihall  be  intended  such  common  of  pasture  as  an  ejectment 
will  lie  for,  viz.  common  appendant  or  appurtenant,  New- 
man V.  Holdmyfast,  Str.  54. 

Cottage,  Hill  v.  Giles,  Cro.  Eliz.  818. 

— ^— -  acres  of  furze  and  heath,  and  ■■  ■  acres  of 

Inoor  and  marsh,  Connor  v.  West,  5  Burr.  2673. 

House,  Royston  v.  Eccleston,  Cro.  Jac  54. 

part  of  a  house,  known  by  the  name  of  the  Three 

King's  in  A.,  Sullivan  v.  Seagrave,  Str.  695. 

Land,  and  coalpit  in  the  dame  land.  Objection,  that  it  is 
bis  petitum.  Answer^  ejectio  jirmce  is  a  personal  action,  and 
plaintiff  demands  nothing  certainly,  Harebotiie  v.  Placode, 
Cro.  Jac.  21. 

N.  Under  the  description  of  land,  the  owner  of  the  soil 
may  recover  land  which  is  subject  to  a  public  easement,  such 
as  the  king's  highway :  and  a  wall  being  built  on  the  land, 
bhall  not  vitiate  the  description,  Goodtitle"d.r  Chester  v.  Alker, 
1  Burr.  133. 

Messuage  or  tenement,  called  the  Black  Stcan^  I  Sidf.  295. 

— acres  of  mountain  in  Ireliind,  Lord  Kildflre  v; 

Fisher,  Str.  71.  Lord  Kingston  v.  Babbington,  1  Bro.  P.  C. 
71.  Tomlins*  ed. 

Orchard,  Wright  v.  Wheatley,  Cro.  Eliz.  854. 

Rectory  of  B.  and  a  certain  place  there  called  the  Vestry, 
3  Lev.  96,  97.  Hutchinson  v.  Puller,  adjudged  on  error  iii 
the  Exchequer  Chamber,  and  recognised  in  2  Lor3  Rayih. 
1471. 

Stable,  1  Lev.  58. 

By  virtue  of  the  staL  32  H.  8.  c.  t.  S.  y.  an  ejectment  will 
lie  for  tithes.  Priest  v.  Wood,  Cro.  Car.  301. 

There  is  a  case  in  2  Lord  Raym.  789.  Camell  v.  Clavering, 
tx  relatione  magistri  Cheshyre,  where  it  is  reported  to  have 
been  holden,  in  the  Court  of  Exchequer,  that  an  ejectment 
would  lie  for  small  tithes. 


or  else  it  must  be  taken  for  common  of  pasture  for  cattle ;  and  then 
being  after  verdict,  it  niUHt  be  taken  for  common  appurtenant^ 
Vrhicn  is  recoverable  in  ejectment.  Metcalf  v^  Roe,  M.  9  G.  2.  B.  R. 
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Where  an  Ejectment  will  not  lie. — ^But  an  ejectment  cannot 
be  maintained  for  a 

Close,  11  Rep.  65.  Godb.  53. 

Manor,  without  describing  the  quantity  and  nature  of  land 
therein.  Latch,  61.  Lit.  Rep.  301.  Hetl.  146. 

Messuage  and  tenement.  Doe  v.  Plowman,  1  East's  R.  441. 
(9)  Messuage  garden  and  tenement^  Goodtitle  v.  Walton^  Stn 
834. 

Messuage  or  tenement,  Goodright  on  d.  Welch  v.  Flood, 
3  Wils.  23. 

Messuage,  situate  in  Coventry*,  in  the  parishes  of  A.  and 
B.  or  one  of  them.  Holden  bad  for  uncertainty,  after  verdict, 
and  that  the  words,  "  or  one  of  them,"  could  not  be  rejected. 

De  pecift  terrae.  Moor,  702.  pi.  976. 

De  castio,  villa  et  terris,  Yelv.  118. 

Ejectment  will  not  lie  for  things  that  lie  merely  in  grant, 
which  are  not  in  their  nature  capable  of  being  delivered  in 
execution,  as  an  advowson*  common  in  gross,  Cro.  Jac.  146. 

An  ejectment  will  not  lie  for  a  pischary,  Cro.  Jac.  146. 
Cro.  Car.  492.  8  Mod.  27 1.  1  Brownl.  142.  contra  per  Ash- 
hurst,!.  1  T.  R.  361. 

Nor  pro  quodam  rivulo  sive  aquae  cursu,  called  D,  Yelv* 
l43.  nor  for  Pannage,  1  Lev.  212. 


tV.  In  what  Casen  an  Entry  Inusi  be  made  on  the 
Land  before  Ejectment  brought. 

In  some  cases  before  an  ejectment  can  be  brought,  some 
previous  steps  must  be  taken^  in  order  to  entitle  the  plaintifi^ 
to  the  action;  as  an  entry  must  be  made  on  the  lands  m  ques- 

o  Goodright  d.  Griffin  ▼.  Fawson,  7  Mod.  45*7.  8to.  edit.  I'Bam.  150.  S.  C* 


(9)  But  after  verdict  the  Court  will  give  leave  (even  pending  a 
rule  to  arrest  the  judgment  on  this  ground)  to  enter  the  verdict  ac« 
oording  to  the  judge's  notes  for  the  messuage  only.  Goodtitle  d. 
Wright  V.  Otway,  8  East,  35?. 
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tion,  or  notice  to  quit  must  be  given,  &c.  Under  what  cir^ 
cumstances  these  proceedings  will  be  necessary,  will  appear 
from  the  following  remarks : 

An  actual  entry  is  necessary,  to  avoid  a  fine  levied  with 
proclamations,  according  to  the  stat.  4  H*  7*  c.  24. ;  and  an 
ejectment  cannot  be  brought  until  such  entry  has  been  made  «*. 
And  bv  stat.  4  Ann.  c.  16.  s.  16.  the  action  must  be  com- 
menced within  one  year  next  after  the  making  such  entry,  and 
.  prosecuted  with' effect 

N.  The  plaintifi"  must  lay  his  demise  on  a  day  subsequent 
to  the  day  of  the  entry  *>. 

But  an  actual  entry  is  not  necessary  to  avoid  a  fine  at  com- 
mon law,  without  proclamations' ;  nor  a  fine,  with  proclama- 
tions, if  all  the  proclamations  were  not  made  at  the  time 
when  the  ejectment  was  brought*;  nor  a  fine,  which  has  no 
operation,  as  a  fine  levied  by  son  of  tenant  at  sufferance ',  or  a 
fine  levied  by  tenant  for  years " ;  nor  to  maintain  an  ejectment 
on  a  clause  of  re-entry  K)r  non-payment  of  rent*  {10). 

Where  tenant  for  life  levies  a  fine  with  proclamations,  al- 
though it  is  not  any  bar  to  those  in  remainder,  yet  a  remain- 
der man  must  make  an  actual  entry,  in  order  to  avoid  it,  be- 
fore he  can  maintain  ejectment'. 

An  entry  upon  an  estate  generally,  is  an  entry  for  the 
whole* ;  if  it  be  for  less,  it  should  be  so  defined  at  the  time. 

In  a  case,  where  a  party  had  a  right  of  entry  upon  condi- 
tion broken*,  and  a  stranger  entered,  and  afterwards  the 
plaintiff*  assented  to  such  entry,  and  brought  an  ejectment 
laying  the  demise  after  the  assent,  it  was  holden  sufficient 

Where  an  ejectment  is  brought  by  a  corporation  aggregate, 
they  must  execute  a  letter  of  attorney  to  some  person,  em- 

p  Berrington  ▼.  Parkhnrst,  Str.  iOS6.  t   Doe  ▼.  Perkini,  3  M.  &  S.  371. 

Compere  ▼.  Hicks,  7  T.  R.  737.  u  Per  Ld.  Kenyon,  C.  J.  in  Peaceable 
q  S  Str.  1086.  7  T.  R.  727.  v.  Read,  l  East,  575. 

r  Jeukins  on  d.  Harris  and  Wife  ▼.  x  Goodrig^bt  ▼.  Cator,  Dong.  477. 

Prichard,  f  WiU.  45'.  y  Compere  ▼.  Hicks,  7  T.  R.  433. 727, 

s   Doe  d.  Ducket  and  Ladbrooke  ▼.  z  Per  Lord  Kenyon,  C.J.  3  T.R.  170. 

Watts,  9  East,  17.  in  which  Tapner  a  Fitcbet  t.  Adams,  Str.  li28. 

d.  Peckham  v.  Merlott,  Willes.  177. 

was  overruled. 


(10)  *'  To  avoid  a  fine  [i.  e.  a  fine  with  proclamations,  where 
all  the  proclamations  have  been  made  at  the  time  when  the  eject- 
ment is  brought]  there  must  be  an  actual  entry.  In  all  other  cases, 
the  confession  of  lease,  entry,  and  ouster,  is  sufficient.'*  Per  Lord 
Mansfield,  C.  J.  in  Oates  d.  Wigfall  v.  Brydon,  3  Burr.  I897. 
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powering  him  to  enter  on  the  land ;  but  a  verbal  notice  to 
quit  given  by  the  steward  of  a  corporation  is  sufficient  ^ 

Where  lands  are  in  the  possession  of  a  receiver  *,  under  an 
appointment  of  the  Court  of  Chancery,  an  ejectment  cannot 
be  brought  for  the  recovery  of  such  lands,  without  leave  of 
the  court.  Such  receiver  is  authorised  to  determine  tenancies 
from  year  to  year  by  a  notice  to  quit*. 


y.  In  what  Cases  a  notice  to  quit  must  be  given  before 
Ejectment  brottght. — Requisites  of  Notice* — Waver 
of  Notice. — Where  Notice  is  not  required. 

The  old  tenancy  at  will  being  attended  with  many  incon- 
veniences, the  inclination  of  the  courts  has  of  late  been  to 
make  every  tenancy  a  holding  from  year  to  year  if  they  can 
find  any  foundation  for  it* ;  as  if  the  lessor  accepts  yearly 
rent,  or  rent  measured  by  any  aliquot  part  of  a  year ;  and  it 
has  been  considered  as  more  advantageous  to  the  parties,  that 
such  demises  should  be  construed  to  be  tenancies  from  year 
to  year,  so  long  as  it  shall  please  both  parties ;  for  in  that  case 
one  party  cannot  determme  the  tenancy,  without  giving  a 
reasonable  notice  to  quit  to  the  other;  with  respect  to  which 
it  may  be  laid  down  as  a  general  rule,  that  half  a  years  (11) 
notice  ^  expiring  with  the  year  of  the  tenancy,  is  a  reasonable 
notice  in  ail  cases,  except  where  a  different  period  is  esta« 

b  Roe  d.  Dean  aod  Ch.  of  Rochester  was  holden  to  be  a  tenancy  at  will ; 

▼.  Pierce,  sCamp.  ft.  P.O.  g6.  the  premisei*  bein^  let  so  long  os 

c  Angel  ▼.  Smith,  L.  1.  H.  Feb.  i804*  both  parties  liked,  and  a  compensa- 

£ldon,  C.  10  Ves.  jnn.  335.  tion  reserved  accruing  de  die  in  diem 

d  Doe  d.  Marsack  v.  Read,  13  East,  and  not  referable  to  a  year  or  any 

59.  aliquot  part  of  a  year, 
c  i^ee  Richardson   t.    Langridge,    4    f  13  H.  8.  J3.  b. 

Taunt.  138.  where  the  agreement 


(II)  By  legal  computation  half  a  year  contains  182  days  ;  for  the 
odd  hours  are  rejected.  1  Inst.  135.b.  But  a  notice  served  on 
the  28th  of  September  to  quit  on  the  25th  of  March,  although  the 

I  period  contain  only  179  days,  has  been  holden  to  be  a  good  notice. 

I  Doe  d.  Harrop  v.  Green,  4  Esp.  N.  P.  C.  199*     And  Lord  £U 

lenborough,  in  the  same  case  said,  that  a  notice  on  the  29th  of 
Septemb^  to  quit  at  Lady-day  following  had  been  holden  good. 
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blished,  either  by  express  agreement  or  the  custom  «  of  par- 
ticular  places  (12), 

If  the  tenant  die^  his  personal  representative,  having  the 
same  interest  in  the  land  which  the  tenant  had,  will  be  en- 
titled to  the  same  notice;  that  is,  half  a  year's  notice  ending 
with  the  year '.  So  if  an  infant  becomes  entitled  to  the  re- 
version of  lands  leased  to  a  tenant  from  year  to  year,  he  can- 
not maintain  an  ejectment,  unless  he  has  given  the  tenant  a 
proper  notice  to  quit*. 

There  is  not  any  distinction  between  houses  and  land,  in 
this  respect  Half  a  year's  notice  tcf  quit,  ending  with  the 
year  of  the  tenancy,  must  be  given  in  both  cases  ^.  Neither 
will  the  circumstance  of  the  rent  being  reserved,  quarterly 
vaiy  the  case,  if  the  tenancy  be  from  year  to  year*  (13).  So 
if  an  house  be  let/rom  year  to  year^  to  quit  at  a  quarter*8  no- 
tice, the  notice  must  be  given  to  quit  at  the  end  of  a  quarter 
expiring  with  a  year  of  the  tenancy*.  But  if  the  demise  be 
for  one  year  only,  and  then  to  continue  tenant  afterwards,  and 
to  quit  at  a  quarter's  notice,  a  quarter's  notice  ending  at  any 
time  will  be  sufficient". 

So  where  premises  are  taken  under  an  agreement  by  which 
the  "  tenant  is  always  to  be  subject  to  quit  at  3  month's  no- 
tice," this  constitute^  a  quarterly  tenancy,  which  may  be  de- 
termined by  a  three  months'  notice  to  quit,  expiring  at  the 
same  time  of  the  year  it  commenced,  or  any  corresponding 
quarter-day.  But  although  the  tenant  under  such  an  agree- 
naent  enters  in  the  middle  of  one  of  the  usual  quarters,  if  there 
appears  to  be  no  agreement  to  the  contrary  he  will  be  pre- 
sumed to  hold  from  the  day  he  enters,  and  the  tenancy  can 
only  be  determined  by  a  notice  expiring  that  day  of  the  year, 
or  some  other  quarter-day  calculated  from  thence  \ 

%  ftoe  d.  Brown  ^.  Wilkinion,  Harg.  k  Right  ▼.  Darby,  i  T.  R.  ]69. 

&  But.  Co.  Litt.  970.  b.  D.  1 .  Roe  d.  1  Shirley  ▼.  Newman,  i  Esp.  N.  P.  C 

' Henderson  ▼.  Chamock,  Peake^i  N.        967^     Kenyon,  C.  J . 

P.  Ci  4, 5.  .  *  m  Doe  d.  Pitcher  ▼.  Dunotan,  s  Camp, 
h  Doe  d.  Shore  t.  Porter,  d  T.  R.  13.        N.  P.  C.  78.   l  Taunt.  555.  S.  C. 

See  also  3  Wils.  95.  and  Lawrence,  n  Per  Cbambre,  J.  S.  C. 

J.  in  R.  ▼.  Stone,  6  T.  R.  998.  o  Kemp  t.  Derrett,  3  Camp.  N.  P.  C. 
i   Maddon  v.  White,9T.R.  159.  510. 


(12)  By  the  custom  of  London,  a  tenant  at  will,  under  408.  rent^ 
shall  not  be  turned  out  without  a  quarterns  warning.  Dethik  v. 
Saunders,  2  Sidf.  20.     See  also  Tyley  v.  Seed,  Skin.  649* 

(13)  But  where  a  house  is  taken  by  the  month,  a  month*8  notice 
wiHfoe  sufficient.     Doe  d.  Parry  ?.  Hazell,  1  Esp.  N.  P.  C.  94. 
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A  demise,  "  not  for  one  year  only,  but  from  year  to  year," 
inures  as  a  demise  for  two  years  at  least ;  and,  consequently, 
the  tenant  cannot  be  ejected  after  a  notice  to  quit  at  the  ex- 
piration of  the  first  year  p. 

But  where  furnished  apartments  were  taken  *>  "  for  12 
months  certain,  and  six  months*  notice  afterwards^**  it  was 
contended,  that  the  defendant,  under  the  above  taking,  was 
not  at  liberty  to  quit  till  six  months'  notice  had  been  given 
after  the  expiration  of  the  first  year;  but  Lord  Ellenborough 
was  clearly  of  opinion,  that  the  defendant  was  only  bound  to 
remain  the  12  months  certain,  and  that  he  was  at  liberty  to 
quit  at  the  end  of  that  period,  by  giving  six  months'  previous 
notice.  His  lordship  laid  considerable  stress  upon  tqe  word 
certain^  applied  to  the  first  twelve  months,  which  shewed 
that  every  thing  afterwards  was  uncertain,  and  depended  oi> 
the  notice. 

If  a  lessee,  after  the  expiration  of  the  lease,  holds  over  and 
pays  rent,  the  law  presumes  an  agreement  between  the  par- 
ties, that  the  tenant  shall  continue  the  possession  accoraing 
to  the  terms  of  the  original  demise,  as  far  as  those  terms  are 
consistent  with  a  tenancy  from  year  to  year ;  in  which  case, 
if  the  landlord  means  to  detejrrame  the  tenancy,  he  must  give 
the  tenant  half  a  years'  notice  to  quit,  corresponding  with 
the  time  of  the  original  taking.  In  this  case  the  tenancy  from 
year  to  year  commences  at  the  same  time  when  the  lease  be- 
gan'; and  if  the  tenant  assign  the  premises,  the  assignee  will 
be  tenant  from  year  tp  year  from  the  same  time,  and  notice  to 
quit  must  be  given  accordingly :  e.  g.  if  the  original  term  be- 
gan from  Michaelmas,  the  notice  must  be  to  quit  at  Michael- 
mas. 

The  receipt  of  rent  is  evidence  to  be  left  to  a  jury  that  a  te- 
nancy was  subsisting  during  the  period  for  which  that  rent 
was  paid ;  and  if  no  other  tenancy  appear,  the  presumption 
is,  tnat  that  tenancy  was  from  year  to  year. 

A.,  being  tenant  for  life*,  with  remainder  to  the  lessor  of 
the  plaintiff  in  fee,  on  22d  June,  1785,  demised  to  defendant 
for  twenty-one  years,  to  commence  from  old  Lady  Day  then 
past  On  30th  September,  1783,  A.  died;  defendant  con- 
tinued in  possession,  and  paid  rent  to  the  lessor  of  the  plain- 
tiff for  twovears,  on  old  Lady  Day  and  old  Michaelmas  Dav ; 
before  old  Michaelmas  Day,  1787,  lessor  of  plaintiff  gave  de? 
fendant  notice  to  quit  on  old  Lady  Pay  then  next.  Adjudged, 

p  Bern  r.  Cartwrigbt,  4  Eatt,  3i.  r  Doe  d.  Castletoo  ▼.  Samuel,  5  Esp. 

f^  Thompson  r.  Maberly,  s  Camp.  V,         N.  P.  C.  17^. 
P.  C.  573.  I  Doe  d.  Jordan  r.  Ward,  1  H.  Bl.  97. 
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per  cur.,  that  the  notice  was  good,  on  the  ground,  that  pay- 
ment of  rent  on  the  5th  of  A  pril  was  evidence  of  an  agreement 
for  a  tenancy  from  year  to  year  to  hold  from  that  day ;  al- 
though it  was  objected,  that  the  interest  of  the  tenant  for  life 
having  expired  on  the  30th  of  September,  the  notice  ought 
to  have  been  to  quit  at  the  end  of  the  year  from  that  time. 

In  January,  1790,  A*,  let  a  farm  to  defendant  for  seven 
years  hy  parol.  Defendant  was  to  enter  at  old  Lady  Day  on 
the  land,  and  on  the  house  on  the  25th  of  May,  and  he  was 
to  quit  at  Candlemas.  On  the  22d  of  September,  1792,  a 
notice  to  quit  at  Lady  Day  next  was  served  on  defendant, 
The  court  held,  that  this  notice  was  improper.  Lord  Kenyon^ 
C.  J.  observing,  that  though  the  agreement  be  void  by  the 
statute  of  frauds,  as  to  the  duration  of  the  lease,  yet  it  must 
regulate  the  terms,  on  which  the  tenancy  subsisted,  in  other 
respects,  i.  e.  as  to  the  rent,  the  time  of  year  when  the  tenknt 
was  to  quit,  &c.  The  agreement  was,  that  defendant  should 
quit  at  Candlemas.  If  the  lessor,  therefore,  chose  to  deter- 
mine the  tenancy  before  the  expiration  of  the  seven  years,  he 
could  put  an  end  to  it  at  Candlemas  only. 

Where  the  in-coming  tenant  enters  upon  different  parts  of 
the  demised  premises",  at  different  times,  half  a  year's  notice 
to  quit,  with  reference  to  the  substantial  time  of  entry,  that 
is,  with  reference  to  the  original  time  of  entry  on  the  sub- 
stantial part  of  the  premises  demised  (14)  is  sufficient,  the 
whole  being  demised  at  one  entire  rent 

Ejectment.  On  the  5th  of  October,  1769  *,  plaintiff*  agreed 
to  let  to  defendant  a  farm,  to  hold  the  arable  land  from  the 
13th  of  February  then  next,  the  pasture  from  the  5th  of 
April,  and  the  meadow  from  the  12th  of  May,  for  seven 
years,  at  a  yearly  rent,  payable  at  Michaelmas  and  Lady 
Day,  the  first  payment  to  be  made  at  Michaelmas  then  next ; 
andf*  the  defendant  to  have  a  way-^oing  crop  of  three  parts  of 
the  arable  land  after  the  expiration  of  the  term,  paying  so 

t   Doe  d.  Rigge  ▼.  Bell,  5  T.  R.  471.       x  Doe  d.  Dagget  t.  Siiowdon,3  Bl.  E.- 
u  Doe T.  Speiice,(i  East,  ISO.     Doe  v.         1324. 
\Vatkini,  7  £aat,  551. 


(14)  It  is  not  necessary,  that  the  notice'  to  auit  should  be  given 
with  reference  to  the  time  of  entry  on  the  otner  parts,  which  are 
only  auxiliary  to  the  principal  subject  of  the  dt^mise*  Neither  is 
it  necessary,  that  separate  notices  to  quit  the  other  parts  should  be 
given,  where  all  the  parts  are  demised  as  one  entire  thing.  One 
notice,  given  in  conformity  with  the  rule  laid  down  in  the  text,  b^ 
safficient. 
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much  per  acre.  On  the  30lh  of  September,  1777,  the  plain- 
tiff gave  the  defendant  notice  to  quit  the  arable  land  on  the 
13th  of  February  next,  the  pasture  on  the  5th  of  April,  and 
the  meadow  on  the  12th  of  May ;  a  question  arose,  whether 
this  notice  was  sufficient  to  entitle  the  plaintiff  to  recover  the 
whole  or  any  part  of  the  premises,  the  defendant's  counsel 
having  objected,  that  the  notice  to  quit  ought  to  have  been 
given  on  the  13th  of  August,  viz.  half  a  year  previously  to 
the  13th  of  February,  from  which  time  the  arable  ground  was 
holden;  it  was  resolved  by  three  justices  (absente  de  Grey, 
C.  J.)  that  the  notice  to  quit  was  sufficient;  tiiat  the  true  con- 
struction of  the  agreement  was,  that  it  was  a  holding  from 
Lady  Day  to  Lady  Day,  the  rent  being  payable  at  Michael- 
mas and  Lady  Day ;  and  though  part  of  the  farm  was  to  be 
entered  on  and  quitted  at  old  Candlemas,  and  the  other  not 
until  old  May  Day,  yet  the  custom  of  most  countries  would 
have  directed  the  same  in  a  taking  from  old  Lady  Day :  that 
in  the  present  case,  any  inconvenience,  which  the  tenant 
might  suffer,  was  obviated  by  that  part  of  the  agreement, 
which  provided  for  his  having  a  way-going  crop. 

The  rule  of  construction  laid  down  in  the  preceding  case 
of  Doe  V.  Snowdon,  was  recognised  and  adopted  in  Doe  v, 
Spence^,  6  East,  120.,  where,  under  an  agreement  by  a  te- 
nant of  a  farm,  to  enter  on  the  tillage  land  at  Candlemas,  and 
on  the  house  and  other  premises  at  Lady  Day  following ;  and 
that,  when  he  left  the  farm,  be  should  quit  the  same  accord- 
ing to  the  times  of  entry  as  aforesaid,  and  the  rent,  which 
was  an  entire  rent  for  all  the  premises  demised,  was  reserved 
half  yearly  at  Michaelmas  and  Lady  Day ;  it  was  holden,  that 
a  notice  to  quit,  delivered  half  a  year  before  Lady  Day,  but 
less  than  half  a  year  before  Candlemas,  was  good. 

In  ejectment  for  the  recovery  of  messuages  and  lands*,  &c. 
on  a  demise  laid  the  11th  of  June,  1805,  it  appeared,  that  the 
premises  in  question,  in  possession  of  the  defendants,  con- 
sisting of  dwelling  houses,  out-houses,  mills,  and  other  ma- 
nufacturing buildings,  and  a  few  acres  of  meadow  and  pasture 
land,  and  bleaching  grounds,  together  with  all  water-courses, 
.  &c.,  were  holden  under  a  written  agreement  for  a  lease,  dated 
the  1st  of  January,  1792,  for  a  term  of  thirty-five  years,  to 
commence,  as  to  the  meadow  ground,  from  the  25th  of  De- 
cember then  last  past ;  as  to  the  pasture  ground  from  the  25th 
of  March  next ;  and  as  to  the  housings  milts,  and  rest  of  the 
premises^  from  the  1st  of  May  next;  under  one  entire  rent, 
viz.  a  yearly  rent  payable  at  Pentecost  and  Martinmas,  the 

y  Recof^niwd  in  Doe  ▼.  WMtkins,  7     1  DoeT.Wtitkint  and  another,?  East, 
£ut,  551.  551. 
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first  payment  to  be  made  at  Pentecost  then  next.  A  notice 
to  quit  was  sete'e^ii  |htj  jjeffei^^iitsji'  on  tha  2Sfth  of  Septem- 
ber, 1804,  to  ijuit  at  Ihe  expiration  of  the  ihen  current  year 
of  their  holding.  It  was  objected  that  the  notice  was  insuf- 
ficient, on  the  ground  that  the  substantial  time  of  entry  was 
either  the  25th  of  December,  whence  the  first  holding,  as  to 
thp  meadow  ground,  was  to  commence ;  or  from  Martinmas 
pr^c^din^L  iljkrent  beuig  r^erv>ed  at  Pentecost,  and.Martinr 
wit&,  a|i(|  tp^  nr^t  half|rc!^  bemg  payabWa^  Penteeost. '  Bdt 
the  court  overruled  the  objection,  and  held  the  notice  to  be 
sufficient ;  Grose,  J.  observing,  that  it  was  right  to  adhere  to 
the  rule  laid  down  in  Doe  v.  Spence,  which  was  founded  in 
good  sense  and  convenience,  that  the  half  year's  notice  to  quit 
should  be  given  with  reference  to  the  substantial  time  of  entry 
of  the  tenant,  and  when  that  was,  must  depend  on  what  was 
the  substantial  part  pf  the  thing  demised,  whereon  the  tenant 
enters.  In  th6  present  case,  the  substantial  part  of  the  demise 
was  the  house  and  manufacturing  buildings,  &c.  on  which  the 
tenant  was  to  enter  on  the  1st  of  May ;  fiiat,  therefore,  was 
the  sub^staptial  day  of  entry.  Le  Blanc,  J.  ^dd^d,  that  the 
substaiitial  time  of  entry  was  not  necessarily  to  be  collected 
from  the  rent  days,  though  it  happened  in  the  case  of  Doe  v, 
Spence,  that  the  tenant  entered  on  the  substantial  part  of  the 
premis^  on  the  day  *f  r9m  which  the  rent  was  reckoned.. 

It  is  a  question  of  &ct  for  the  jury  to  decide,  which  is  the 

Erincipal  and  which  the  accessorial  subject  of  demise ^ — ^Thia 
emg  found,  the  judge  may  thfen  determine,  whether  the  no-j 
tice  to  quit  has  been  given  in  due  time. 

Requisites  of  Notice. — With  respect  to  the  notice  to  quit, 
it  may  be  observed j  that  although  a  parol  notice  is  sufficient*, 
yet  it  is  more  adviseable  to  give  a  written  notice.  The  terms 
in  which  the  notice  is  expressed  should  be  clear  and  definite, 
in  order  to  avoid  any  objection  on  this  ground  at  the  trial  of 
the  ejectment;  for  it  has  been  holden^,  that  where  anirregu^ 
laf  notice' is  given,  it  is  not  incumbent  on  the  party  served' 
with  it,  to  make  an  objection  to  it  at  the  time  of  service;  it  is 
sufficient  if  he  objecrtoirHTthe  trial.  The  courts,  however, 
seem  to  listen  to  these  plyectipns  with  reluctance,  and  will,  if 
possible,  so  construe  the  notice  asto  give  effect  to  it*.  Hence, 
"  I  desire  you  to  quit,  &c.  or  I  shall  insist  on  double  rent;** 
has  been  holden  a  good  notice^*    So  upon  a  taking  from  c^d 

a  Doe  on  d.  ofHeapy  t.  Howard,  li  T.R.  961.    But  see  Doed.  f^eicet- 

Eait,  49.S.  ter,  s  Taunt.  109. 

b  Per  Lord  Etleaborough,  C.  J.  in  Doe  d  See  Doe  ▼.  Archer,  U  East,  245. 

d.  Ld.  Macartney  ▼.  Cridc,  5  jEfp.  e  Doe  d.  Matthews  v.  Jackson,  D9Uf. 

N.  P.  or  197.  ,75,                                                 *^ 

f  Oakapple  d.  Green  v.Xopojis,  ^  '              - 
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Michaelmas  to  old  Michaelmas,  a  notice  to  quit  at  Michael-^ 
mas  will  be  sufficient^  at  least  if  it  be  proved,  thafci-the  te- 
nancy commenced  at  old  Michaelmas^.  So  a  notice^^lflivered 
at  Michaelmas,  1796,  "  to  quit  at  Lady  Day  which  tcill  be 
in  the  year  1795,"  was  ac^udged  to  be  good ;  for  t^.  intentioa 
is  clear,  and  the  words,  "  in  the  year  1795,"  maj^.  be  reject- 
ed \  So  a  notice  to  quit  at  the  expiration  of  thecurrent  year 
of  the  tenancy,  which  shall  expire  next  after  the  end  of  one 
half  year  from  the  date  of  the  notice,  is  sufficient,  althougl^ 
no  particular  day  is  mentioned*.  It  is,  however, '^feentially 
necessarj-,  that  the  notice  should  be  to  quit  at  the  expiration 
of  the  current  year  of  the  tenancy  ;  that  is,  if  the  defendant 
hold  from  Michaelmas,  the  notice  must  be  given  half  a  year 
before  Michaelmas,  to  quit  at  Michaelmas ;  if  from  Lady 
Day,  at  Lady  Day,  &c.;  for,  if  a  notice  to  quit  at  Midsum- 
mer be  given  to  a  tenant  holding  from  Michaelmas,  or  vice 
versa,  it  will  be  insufficient'^;  and  a  notice  to  quit  at  a,  parti- 
cular day  is  not  j»riwa/acie  evidence  of  a  holding  from  that 
day*,  though  a  contrarj*^  doctrine  was  formerly  holden"*,  un- 
less it  is  served  personally  on  the  tenant,  who  makes  no  ob- 
jection at  the  time*^.  In  a  case  where  the  notice  (which  was 
delivered  on  the  29th  of  September)  was  to  quit  on  the  23th  of 
Maxch^  or  the  8th  day  of  April,  next  ensuing,  defendant  hav- 
ing objected  to  it  on  the  ground  that  it  did  not  express  with 
sufficient  accuracy  the  end  of  the  tenancy,  and  the  time  when 
the'defendant  was  to  quit,  and  that  at  all  events  it  was  incum- 
bent on  the  Ibssor  of  the  plaintiff  to  shew  that  the  defendant's 
tenjncy  commenced  either  on  the  25th  of  March  or  8th  of 
April,  Lord  Kenyon,  C.  J.  ruled  the  notice  to  be  sufficient, 
and  that  the  onus  of  proving  the  commencement  of  his  tenancy 
lay  on  the  defendant*.  N.  In  this  case  the  demise  was  laid 
on  a  day  subsequent  to  the  8th  of  April.  It  will  be  proper 
to  remark,  that  where  the  tenant,  being  applied  to  by  his 
landlord  respecting  the  commencement  of  his  holding,  informs 
him  that  it  began  on  a  certain  day,  and  the  landlord  gives  the 
tenant  a  notice  to  quit  agreeably  to  the  information  received  p^ 

f  Per  Heath,  J.  Gloucrtter  Snnr.  An.  I    2  Camp.  N.  P.  C.  259.  n.  Doe  d.  Aih 

1100.    W4iodf.  Laud  &  Ten.  p.  934.        ▼.  Colrert,  S  Camp.  N.  P.  C.  .388. 

9d  e*\.  m  Doe  d.  Puddicombe  v.  HiMrii,  per 
f  Doe  d.  Hinde  ▼.  Vioce,  2  Camp.  N.        Eyre,    Buroii,    |)orset   Sum.    Am, 

P.  C.  256.  pfr  Sr.  A.  Mc.  DougUi,         i7e4.  I  1.  R.  Kii. 

^M^ad  S.  P^.p«r  I^rd..blleiibo--  u  Dge  d.  CfargM  Vt  Fonter,  13  Cait, 

roa::li,  C.  J.  iu  Doe  v.  Bioukcf,  2        405.  'I  homas  v.  Tbomaa.  s  Camp. 

<^0l|>,\.P.  C.2'i7   n.  IM.PC.647.    . 

li  Doe  d.  D.  of  lifcdford  T.  Kiglilley,  o  Doe  d.  Mptihewson  v.  Wri^btinan, 
^  7  T,^.  63.  4  Esp.  N.  P.  C,  5.    But  tee  Dpr  ▼. 

1  2  Rsp.-N.  P  C.  5^9.  Forstcr,  sup. 

It  Oakapple  d.  Grceu  t.  CopoUf,  4  T.  p  Dot  d.  Eyic  v,  I^mbJy,  9  E»p.  X. 

»i36i.  P.C.Gar 
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the  tenant  will  be  precluded  from  contending  that  his  tenancy 
commenced  on  a  different  day,  even  though  he  can  prove  that 
the  information  which  he  gave  his  landlord  proceeded  on  a 
mistake,  and  not  from  an  intention  to  deceive. 

•  A  receipt  for  rent  up  to  a  particular  day  is  prima  facie 
evidence  of  the  commencement  of  the  tenancy  at  that  day  ^. 

It  is  not  essentially  necessary  that  the  notice  should  be  di* 
rected  to  the  defendant',  if  the  terms  of  it  shew  that  the  de- 
fendant is  tenant  to  the  plaintiff,  and  if  it  is  proved  to  have 
been  served  on  the  defendant  at  the  proper  time.  Neither  is 
it  necessary  for  a  landlord  to  give  notice  to  any  one  but  his 
own  tenant*,  although  such  tenant  may  have  underlet  part  of 
the  demised  premises.  A.  tenant  from  year  to  year*  to  B., 
from  Michaelmas,  1801,  underlet  part  of  the  premises  to  €• 

A.  without  receiving  any  re«:ular  notice  to  quit,  from  B., 
agreed  to  give  him  up  possession  at  Michaelmas,  1810,  and 

B.  then  took  possession  of  all  that  A.  had  continued  to  occu- 
py; but  C.  having  before  refused  to  deliver  his  part,  was 
served  in  the  February  preceding,  with  a  notice  to  quit  at 
Michaelmas,  1810,  from  B.,  to  whom  he  had  never  paid  rent, 
or  otherwise  acknowledged  as  his  immediate  landlord,  but 
had  paid  his  rent  to  A.  up  to  Michaelmas,  1808,  and  had 
tendered  him  the  rent  which  had  accrued  since  that  time, 
which  A.  had  refused  to  receive.  B.  brought  an  ejectmetit 
against  C. ;  it  was  hold  en,  that  the  notice  was  insufficient, 
B.  not  having  given  any  regular  notice  to  A.  his  immediate 
tenant ;  and  A.  not  having  given  any  such  notice  to  C. ;  for 
.without  one  or  other  of  such  notices,  C.'s  interest  in  the  part 
underlet  continued.  Lord  EUenborough  observed,  **  that  a 
tenancy  from  year  to  year  was  determinable  either  by  a  regu- 
lar notice  to  quit ;  or,  he  might  say,  for  the  purpose  of  this 
case,  by  a  surrender  of  a  part  of  the  premises  in  the  name  of 
the  whole ;  but  A.  had  not  done  even  that ;  for  he  merely 
ceased  to  reside  on  the  part  which  he  had  retained  in  his  own 
possession,  without  making  a  surrender  in  the  name  of  the 
whole.  But  while  he  was  tenant  from  year  to  year  of  the 
whole,  he  let  off  a  part  to  the  defendant;  and  nothing  has 
been  done  to  put  an  end  to  the  tenancy  as  to  that  part.'*  Evi- 
dence that  the  notice  Avas  delivered  and  explained  to  the  set' 
vant  of  the  tenant  at  his  dwelling  house,  though  such  dwel- 
ling house  be  not  situated  on  the  demised  premises,  is  pre- 

€1  Per  I>or<]  Ellenboroufb, C.  J.  in  Doe  s  Roe  r.  Wi^s,  9  Bos.  k  Pull.  N.  R, 

d.  CMtleton  v.  Samuel,  5  £ip.  N.  P.  Q3Q.    See  also  3  Taunt.  9s. 

C.  174.  t  Pleasant   d.  tlayton  V.  fieniOQ,  ]4 

r  Doe  d.  Matthewgoo  ▼.  Wri^btioau,  fast,  934. 
4  E«p.  N.  P.  C.  #. 
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samptive  eridence  that  the  notice  came  to  the  hands  of  the 
tenant",  ihe  servant  not  being  called.  But  evidence  of  the 
notice  having  been  left  at  the  tenant's  house*,  without  farther 
proof  of  its  having  been  delivered  to  a  servant,  who  is  not 
called,  or  that  it  came  to  the  tenant's  hands,  is  not  sufficient. 
Evidence  of  the  notice  being  served  on  the  premises^,  on  one 
of  two  joint-tenants,  who  resided  on  the  premises,  is  pre- 
sumptive evidence  that  the  notice  reached  the  other  joint  te- 
nant, who  resided  elsewhere.  A  lease  contained  a  proviso 
making  it  determinable  by  a  notice  in  writing  given  by  the 
lessor  or  his  executors  under  his  or  their  respective  hands. 
Holden*  that  a  notice  signed  by  two  only  of  three  executors 
of  the  lessor  to  whom  he  had  bequeathed  the  freehold  as 
joint-tenants,  expressing  the  notice  to  be  given  on  behalf  of 
themselves,  and  the  3d  executor,  was  not  good.  Neither 
could  such  notice  be  sustained  under  the  general  rule  of 
law  that  one  joint-tenant  may  bind  his  companion  by  an  act 
done  for  his  benefit ;  for  non  constat  that  the  determination 
of  the  lease  was  for  the  benefit  of  the  co-joint-tenant,  which 
it  was  incumbent  on  the  party  who  wished  to  avail  himself  of 
it  to  prove.  And  the  notice  to  quit  being  such  as  the  tenant 
was  to  act  upon  at  the  time,  no  subsequent  recognition  of 
the  third  executor  would  make  it  good  by  relation:  nor 
was  his  joining  hi  the  ejectmeut  evidence  of  his  original 
assent  to  bind  the  tenant  by  the  notice. 

Water  of  Notice, — ^Where  a  notice  to  quit  has  been  given, 
the  lessor,  must  be  careful  not  to  do  any  act  v/hich  may  be 
construed  as  an  affirmance  of  the  tenancy  and  a  waver  of  the 
notice.  A  distress  for  rent,  which  accrued  after  the  expira- 
tion of  the  time,  at  which,  by  the  notice,  the  tenant  is  to 
quit,  is  an  acknowledgment  of  the  tenancy' ;  so  is  the  accept- 
ance of  rent  so  due^ ;  but  it  shall  be  left  to  the  jury  to  say 
whether  the  money  received  were  received  as  rent;  for 
whether  it  shall  be  a  waver  of  the  notice  depends  on  the  in-* 
tention  of  the  parties,  which  is  a  matter  of  tact  to  be  left  to 
thejuiy«(l5). 

>  Jones  d.  Griffiths  ▼.  Manb,  4  T.  R.        and  another,  5  E«p.  N.  P.  C.  196. 

464.  S.  P.  Ellenborougb,  C.  J. 

X  Doc  d.  BoroM  ▼.  Lucas,  S  Esp.  N.  %  Right  ▼.  Cutbeil,  5  East,  491. 

P.  C.  153.  a  Ward  v.  Willingale,  i  H.  Bl.  311- 

y  Doev.  Watkins  and  anotber,7  East,  b  Goodright  d.  Charter  ▼.  Cordweni;^ 

5St.  0oe  d.  Ld.  Macartney  v.  Crick        6T.  R.  319. 

c  Doc  V.  Batten^  Cowp.  343. 


(15)  In  the  case  of  1^  tenancy  from  year  to  year*  if  at  the  expi* 
ntioa  of  the  year»  the  laodlord  consents  to  accept  another  person 
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'  Ejectment  for  recovering  possession  of  a  farm',  tried  before 
Lawrence,  J.  at  Salop  Sum.  Ass,  1801.  The  farm  consisted 
of  lands  of  different  descriptions,  to  be  quitted  at  different 
times;  the  arable  on  the  •29th  of  September,  1800;  the  pas- 
ture and  meadow  on  the  30th  of  November ;  the  dwelling 
house,  &c.  on  the  Istof  May,  1801.  The  lessor,  on  the  2l8t 
of  March,  1800,  served  the  defendant  with  a  notice  to  quit 
the  farm  at  the  several  times  above  stated;  and  the  defcn(bnt 
not  having  quitted  the  arable  on  the  29th  of  September,  or 
the  meadow  and  pasture  on  the  30th  of  November,  the  lessor 
brought  his  ejectment ;  pending  which,  he  delivered  to  the 
defendant  another  notice  (16),  dated  the  20th  of  March,  1801, 
to  quit  the  messuage  and  dwelling  house,  &c.  together  with 
the  lands,  &c.  to  wit,  the  arable  on  the  29th  of  September, 
1801 ;  the  meadow  and  pasture  on  the  30th  of  November, 
1801 ;  the  dwelling  house,  &c.  on  the  1st  of  May,  1802.  It 
was  objected  at  the  trial,  that  the  second  notice  was  a  waver 
of  the  first,  being  a  recognition  of  the  tenancy  still  subsisting ; 
but  the  learned  judge  overruled  the  objection,  and  a  verdict 
was  found  for  plaintiff.  The  court  (after  ai^ument  on  motion 
to  enter  a  nonsuit)  concurred  in  opinion  with  Lawrence,  J., 
observing,  that  it  had  been  admitted,  in  the  course  of  the  ar* 
gument,  that  if  the  plaintiff  had  not  intended  that  the  second 
notice  should  operate  as  a  waver  of  the  first,  he  might  have 
so  explained  his  intention,  by  adding  that  the  second  notice 
was  to  enable  him  to  recover  the  premises  at  a  subsequent  as- 
sizes, if,  by  any  accident  he  should  fail  at  those  then  ensuing. 
And,  under  the  circumstances,  the  defendant  must  have  un- 
derstood, that  this  notice  was  given  for  that  purpose ;  and  it 
was  not  possible  for  the  defendant  to  suppose,  that  the  plain- 
tiff intended  to  wave  the  first  notice,  when  he  knew  the 
plaintiff  was,  on  the  foundation  of  that  notice,  proceeding  by 
ejectment  to  turn  him  out  of  the  farm  (17). 

d  Doe  d.  WilUams  r.  Hnmpbreyt,  s  Eatfi  R.  937. 


as  his  tenant,  the  first  tenant  is  thereby  discharged,  although  he  has 
not  given  any  notice  to  quit,  or  made  any  surrender  in  writing  of 
his  interest.     Sparrow  v.  Hawkes,  2  Esp.  N.  P.  C.  506. 

(lG)  The  second  notice  was  copied  verbatim  from  the  first,  with 
the  alteration  only  of  the  dates;  and  the  reason  suggested  at  the 
bar,  why  it  was  giren,  was,  because  the  person  who  was  to  prove 
the  service  of  the  first  notice  was  dangerously  ill»  and  it  was  appre- 
hended, that  the  lessor  would  not  be  able  to  prove  the  iK>tice. 

(17)  In  Messenger  v.  Armstrong,  1  T.  R.  53.  which  was  an  ac- 
tion for  double  the  yearly  value,  it  appeared  that  the  defendant  was 
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Where  rent  is  usually  paid  at  a  banker*i,  if  the  banker, 
without  any  special  authority,  receives  rent  accruing  after  ex- 
piration of  notice  to  quit,  it  will  not  operate  as  a  waver*. 

And  here  it  may  be  proper  to  take  notice  of  a  doctrine  ana- 
logous to  the  subject  of  the  preceding  remarks,  viz.  that  ac- 
ceptance' of,  or  a  distress*  for,  rent  due  after  condition 
broken,  with  notice  of  the  breach,  is  a  waver  of  the  for- 
feiture. 

Ejectment,  by  a  landlord,  against  his  tenant**,  on  a  proviso 
for  re-entry  for  non-payment  of  rent  arrear :  it  appeared,  that 
the  lessor  had  brought  covenant  for  half  a  year's  rent,  due  on 
a  day  subsequent  to  the  day  of  the  demise  laid  in  the  declara-^ 
tion  in  ejectment,  and  a  rule  had  been  obtained  to  pay  the 
rent  arrear  into  court  in  that  action ;  it  was  holden,  that  the 
plaintiff  had  waved  the  right  of  entry  for  the  forfeiture ;  be- 
cause, by  bringing  the  action  of  covenant  on  the  lease,  he  ad- 
mitted the  defendant  to  be  tenant  in  possession  by  virtue  of 
the  lease ;  and  the  tenant  having  brought  the  money  into 
court  was  equivalent  to  acceptance.  The  law  will  always 
incline  against  forfeitures,  as  courts  of  equity  lelieye  against 
them.  ' 

But  acceptance  of  rent,  without  notice  of  forfeiture,  will 
not  amount  to  a  waver'. 

A  landlord  of  premises,  about  to  sell  them,  gave  his  tenant 
notice  to  quit,  on  the  11th  of  October,  1806,  but  promised 
him  not  to  turn  him  out"*  unless  they  were  sold ;  and  not 

e  I>oe  ▼•  CalTert,  8  Camp.  N.  P.  C.    h  Roe  d.  Crompton  t.  Miimhal,  B.  R. 

E.33G.9.  Bun.N.P.96.  aadMSS.. 

i  Gref^oD  ▼.  Harrison,  s  T.  R.  405. 

k  Whiieacre  d.   BouU  v.  Syroonds, 
10  East,  13*    See  also  Doe  <1.  Lee- 
•on  ▼.  Sayer,  3  Camp.  N.  P.  C.8. 


SS7. 
f  Goodright    d.    Walter  r.  Darids, 

Covp.  803. 
f  Adm.  Green*a  case,  Cro.  £liz.  3. 


tenant  to  the  plaintiff,  under  a  demise  for  three  years,  from  Whit- 
suntide, 1781.  Two  months  previously  to  Whitsuntide,  17B4, 
plaintiff  gave  the  defendaut  notice  to  quit  at  that  time.  After  the 
expiration  of  this  notice,  vi7.  on  the  3d  of  June,  1784,  the  plaintiff 
gave  the  defendant  another  notice  to  quit  at  the  Martinmas  follow^ 
ing",  or  to  pay  double  rent.  It  was  contended,  that  the  first  notice 
was  waved  by  the  second ;  but  the  objection  was  overruled ;  Lord 
Mansfield,  C.  J.  observing,  that  where  a  term  is  to  end  on  a  precise 
day,  there  is  not  any  occasion  for  a  notice  toquit ;  that  here  it  ended  at 
Whitsuntide;  that  the  meaning  of  the  first  notice  was,  that  if  the 
tenant  did  not  quit,  the  landlord  would  insist  on  double  rent;  and 
the  second  notice  only  expressed  what  was  meant  by  the  first.  See 
Doe  d.  Digby  v.  Steel,  3  Camp.  N.  P.  C.  117. 
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being  sold  till  February  1807,  the  tenant  refused  on  demand 
to  deliver  up  possession;  and  on  ejectment  brought,  laying 
the  demise  on  the  12th  of  October,  1806,  it  was  holden,  that 
the  promise,  which  was  performed,  was  no  waver  of  the  no- 
tice, nor  operated  as  a  licence  to  be  on  the  premises  other- 
wise than  subject  to  the  landlord's  right  of  acting  on  such  no- 
tice, if  necessary ;  and,  therefore,  that  the  tenant,  not  having 
delivered  up  possession  on  demand,  after  a  sale,  was  a  tres- 
passer from  the  expiration  of  the  notice  to  quit 

Acceptance  of  rent,  as  rent  by  a  remainder  man,  will  not 
amount  to  a  confirmation  of  a  lease  void  as  against  him*;  but 
it  is  an  admission  of  a  tenancy  from  year  to  year,  and  the 
lessee  will  thereby  be  entitled  to  half  a  year's  notice  to  quit"*. 

In  order  to  raise  an  implied  tenancy  "  from  the  receipt  of 
rent,  it  must  appear  that  the  rent  was  paid  and  received,  as 
between  landlord  and  tenant,  so  as  to  raise  a  presumption  of 
an  agreement  for  a  tenancy  from  year  to  year,  and  not  as  in 
the  case  of  a  conventionary  rent,  where  the  payment  is  made 
with  reference  to  a  supposed  tenancy  of  another  kind. 

*  Where,  however,  tenant  in  tail*  had  received  an  ancient 
rent  of  ll,  IBs.  6d.  from  the  lessee  in  possession,  under  a 
void  lease,  granted  by  tenant  for  life  under  a  power,  the  rack 
rent  value  of  which  was  30/.  a-year,  it  was  holden,  that  such 
tenant  in  tail  could  not  maintain  an  ejectment  laying  his  de- 
mise on  a  day  before  the  delivery  of  the  declaration,  without 
giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a 
trespasser  at  the  time  of  the  action  brought,  after  such  recog- 
nition of  a  lawful  possession,  if  not  as  tenant  from  year  to 
year,  at  least  as  tenant  at  will. 

An  indenture  of  lease  contained  a  general  covenant  to  re- 
pair, and  a  further  covenant  that  the  tenant  should  within 
three  months  after  notice,  repair  all  defects,  of  which  notice 
had  been  given.  The  lease  contained  the  usual  clause  of  re- 
entry.— It  was  holden  P  that  the  landlord,  who  had  served 
a  notice  of  repair,  might  maintain  ejectment,  before  the  ex- 
piration of  the  three  months,  for  a  breach  of  the  general  co- 
venant to  repair ;  for  the  notice  was  not  any  waver  of  the 
forfeiture. 

Where  Notice  to  quit  is  not  r eg uired. "^The  doctrine  relative 
to  notices  to  quit  is  only  applicable  to  those  tenancies,  where 

]  Dong.  51.  Cowp.  201.  483.  o  Driin  d.  Bruiie  v.  Rawlins^  lo  East 

m  Dde  d.  Martin  v.  Waits,  7  T.  S.  83.  <26l. 

n  Right  Y.  Bawdcn,  3  East,  260.   See  p  Koe  d.  Goatly  ▼.  Paine,  9  Camp.  N. 

aUo  10  East,  188, 9.  Doe  v.  Quisteyi  P.  C.  530. 

9  Camp.  N.  p.  C.  505. 
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the  time  of  quittingas  not  agreed  upon  between  the  parties; 
for,  where  a  lease  is  determinable  on  a  certain  event,  or  at  a 
fixed  time,  it  is  not  necessary  to  give  such  notice,  both  parties 
beii^  apprized  of  the  determination  of  the  term  (18).«— 
Neither  is  such  notice  necessary  in  a  case  where  the  posses- 
sion is  adverse  4,  or  where  the  relation  of  landlord  and  tenant 
does  not  subsist ;  e.  g.  if  the  tenant  has  attorned  to  some  other 
person,  or  done  some  other  act  disclaiming  to  hold  as  tenant 
to  the  landlord '.  But  if  the  acts  done  by  the  tenant  do  not 
amount  to  a  disavowal  of  a  landlord's  title,  then  the  tenant  is 
entitled  to  notice. 

Amortgagor  in  possession,  being  only  tenant  by  sufferance, 
is  not  entitled  to  a  notice  to  quit ;  and  consequently  if  a  mort- 
gagor lets  another  person  into  possession,  as  tenant  from  year 
to  year,  such  tenant  is  not  entitled  to  a  notice  to  quit  either 
from  the  mortgagee',  or  his  assignees  and  this  rule  holds, 
although  the  tenant  has  been  let  into  possession  before  the  as- 
signment of  the  mortgage. 

A.  agreed  to  demise  a  house  to  B«,  during  the  joint  lives 
of  A.  and  B. ;  B.  entered  in  pursuance  of  the  agreement, 
and  before  any  lease  was  executed,  died";,  after  which  B.*s 
executor  took  possession  of  the  house ;  it  was  holden,  that 
A.  might  maintain  ejectment  against  the  executor,  without  a 
notice  to  quit ;  because  the  death  of  B.  determined  his  interest, 
and  consequently  there  was  not  any  interest  vested  in  the 
executor. 

Where  a  person  obtains  possession  of  a  house  without  the 
privity  of  the  landlord,  and  afterwards  a  negociation  takes 
place  for  a  lease,  upon  the  terms  of  which  the  parties  even- 
tually differ,  a  notice  to  quit  is  not  necessary*.    So  where  a 

q  Doe  ▼.  WillianiB,  Cowp.  633*  t  Thander  d.    Weaver    ▼.    Belcher, 

r  Tbmfmorton  ▼.  Wkelpdale,  H.  9.         3  East,  449. 

G.3.  Bull.  N.  P.  96.  Doe  v.  Pas-    n  Doe  d.  Broomfield  ▼.  Smith,  6  East, 

qoali,  Peake*8  N.  P.  C  196.  530. 

I  Keech  t.  Hall,  Doag.  92.  x  Doe  d.  Knight  ▼.  Quigley,  3  Camp. 

N.P.  C.505. 


(18)  ^*  If  there  be  a  lease  for  a  year,  aiid  by  consent  of  both 
parties,  the  tenant  continue  in  possession  afterwards,  the  law  implies 
a  tacit  renovation  of  the  contract.  They  are  supposed  to  have  re- 
newed the  old  agreement,  which  was  to  hold  for  a  year.  But  then 
it  is  necessary,  for  the  sake  of  convenience,  that,  if  either  party 
^ould  be  inclined  to  change  his  iliind^  he  should  give  the  other, 
half  k  year's  notice  before  the  expiration  of  the  next  or  any  follow- 
ing year."  Per  Ld.  Mansfield,  C.  J.  in  Right  v*  Darby,  1  T.  R* 
16& 
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peiBon  enters  under  an  agreement  for  a  lease,  without  a  sti^ 
pulation  that  in  case  a  lease  is  not  executed  he  shall  hold  for 
one  year  certain,  if  a  lease  be  tendered  to  the  occupier  and 
be  refuses  to  execute  it,  the  lessor  may  eject  him  without  any 
notice  to  quit'.  But  where  the  lessor  of  the  plaintiff  had  put 
the  defendant  into  possession  under  an  agreement  for  the  pur- 
chase of  the  land,  it  was  holden^  that  he  could  not  without 
a  demand  of  the  possession  again,  and  a  refusal  bj^  the  de- 
fendant, or  some  wrongful  act  by  him  to  determine  his  lawful 
possession,  treat  the  defendant  as  a  wrong-doer  and  a  tres-> 
passer,  as  he  assumed  to  do  by  his  declaration  in  ejectment. 
The  defendant's  confession  of  a  lease  from  the  lessor  to  the 
plaintiff,  under  the  common  rule,  is  not  sufficient  to  determine 
the  possession ;  for  the  rule  is  only  entered  into  after  the  de^ 
livery  of  the  declaration  in  ejectment,  and  can  never  prove 
that  the  defendant  was  a  trespasser  before  that  time. 


VI.  Of  the  Mode  of  proceeding  in  Ejectment ^  andi 

herein  of  the  Declaration. 

The  mode  of  proceeding  in  the  action  of  ejectment  now 
in  use,  is  not,  as  in  other  actions,  by  suing  out  a  writ ;  but 
A.,  the  party  claiming  title,  before  the  essoign  day  of  the 
term,  serves  a  copy  of  a  declaration,  with  a  notice  subscribed, 
ypon  B.  the  tenant  in  possession  of  the  lands  or  tenements ; 
or,  if  there  be  several  tenants,  on  each*  of  them. 

The  declaration  states  that  A.  on  a  certain  day,  (that  is, 
some  day  after  A.'s  title  to  the  land,  &c.  accrued),  demised 
to  John  Doe  tvfo  messuages,  one  hundred  acres  of  land,  &c. 

situate,  &c.  for  the  term  of years,  by  virtue  of  which 

demise  the  said  John  Doe  entered  and  was  possessed,  until 
Richard  Roe  afterwards  ejected  him.  • 

Such  is  the  outline  of  the  declaraticm,  which  is  for  the 
most  part  a  fiction ;  for,  except  in  a  few  instances,  there  is 
neither  icase,  entry,  nor  ouster;  and  the  parties,  viz.  the 
plaintiif,  and  the  defendant,  the  ejector,  usually  termed  the 
casual  ejector,  are  fictitious  persons.    In  some  respects,  how-i 

■ 

y  Per   Curiam,    H^^ean  ▼.  Johnson,    z  Right  d.  Lewis  y.  neardj  13  £a|t|^ 
9  Taunt.  148.  See  alKO  Doe  d.  Lee-        910. 
BOO  >.2»ayer,  3 Camp.  N.  V  C.  8.         a  Bull.  N.  P.  98. 
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ever,  care  and  accuracy  are  necessary  in  framing  this  decla- 
ration ;  as,  1st,  The  venue  must  be  laid  in  the  county  in 
which  the  lands  lie;  for  this  is  a  local  action.  2d,  If  there 
be  several  lessors,  the  demise  stated  in  the  declaration  must 
be  such  as  their  title  will  warrant ;  as  if  the  lessors  of  the 
plaintiff  be  joint-tenants^  or  parceners  (19),  the  declaration 
must  allege  a  joint  demise ;  if  tenants  in  common,  a  several 
demise  by  each  of  their  several  parts*  (20).    In  the  latter 

b  BulU  N.  P.  107.  Healherlcy  y.  Weston,  2  Will.  232. 

c  Mantle  r.Wollin7ton,Cro.Jac.  166.        S.  P. 
Moor  ▼.  Thursden,  Show.   S49. 


(19)  In  an  action  of  ejectio  firman  a  lease  was  made  by  two  par- 
ireuers,  and  it  was  declared  quod  dimiseruni ;  an  exception  was 
taken,  on  the  ground,  that  the  lease  was  the  several  lease  of  each 
of  them  for  her  moiety,  and  holden  good.  Moor,  6*8^2.  pi.  939. 
This  case  was  denied  by  Holt,  C.  J.  in  Ld.  Raym.  7-2fi.  wlio  ruled, 
that  parceners  might  join  in  ejectment.  Holt's  opinion  is  con- 
firmed by  a  passa<^e  in  1  Inst.  ISO.  b.  where  it  is  said,  that  joint- 
tenants  must  jointly  implead,  and  jointly  be  impleaded  by  others, 
which  property  is  common  between  them  and  parceners;  and  Holt's 
opinion  is  adopted  in  BuUer^s  N.  P.  107.  It  is  corroborated  by 
^6  following  position  in  1  RoL  Ab«  878.  pi.  5.  If  two  parceners 
join  in  a  lease  for  years  by  indenture,  this  is  but  one  lease ;  for  they 
pave  not  several  frank-tenements,  but  shall  join  in  an  assize.  And 
in  S  ted  man  v.  Bates,  Ld.  Raym.  64.  it  was  holden  that  parceners 
must  join  in  an  avowry  for  rent  arrear. 

(20)  ^*  Declaration  in  ejectment  was  of  a  joint  demise  of  A.  and 
p.,  and  on  the  evidence  it  appeared  that  they  were  tenants  ia  com* 
men ;  the  plaintiff  failed.'*  M .  3  Jac.  Blackasper's  case.  Noy, 
n.  43.  Hal.  MSS.  See  Noy,  13.  cited  in  Hargrave's  n.  (7)  1  Inst. 
45.  a.  But  payment  of  rent  to  the  agent  of  A.  B.  C.  is  an 
admission  that  the  party  holds  under  A.  B.  C.  jointly,  and  will 
support  a  joint  demise,  unless  it  be  expressly  proved  that  they 
were  entitled  in  a  different  manner.  Doe  d.  Clarke  and  others  v. 
Grant*  12  East,  221.  See  also  Doe  v.  Read,  12  East,  57-  In 
Roed.  Raper  V.  Lonsdale,  12  East,  SQ.  it  was  holden  that  a  copy- 
hold descredding  by  custom  to  all  the  children  equally  of  the  tenant 
last  seised,  one  of  the  joint-tenants  might  maintain  ejectment  on 
his  single  demise  for  his  own  share.  In  Doe  d.  Lulham  v.  Fenn, 
3  Camp.  N.  P.  C.  190.  Lord  Ellenborough,  C.  J.  held,  that  in 
ejectment  on  the  several  demises  of  three  persons,  each  demise  being 
of  the  whole,  the  lessors  of  the  plaintiH*  were  entitled  to  a  verdict, 
upon  evidence,  that  they  had  jointly  granted  a  lease  to  the  de- 
fendant under  which  he  had  paid  rent,  but  which  had  expired. — 
N.  !t  was  objected,  that  it  must  be  taken  that  the  lessors  of  the 
plaintiff  were  joint-tenants,  and  as  there  was  not  any  joint  demise^ 
the  plaintiff  could  not  recover,  but  Lord  Ellenborough  overruled  the 
pbjection.    See  Worrell  v.  Beck,  M.  3  Geo.  2.  cited  1  Wils.  1. 
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case  the  declaration  must  contain  as  many  counts  as  there  are 
tenants  in  common  lessors  of  the  plaintiff.  But  tenants  in 
common  may  join  in  a  lease  to  a  third  person,  and  then  the 
declaration  may  state  a  demise  by  such  lessee.  3d»  The  day, 
on  which  the  demise  is  stated  to  have  been  made,  must  be 
some  day  after  the  title  of  the  lessor  of  the  plaintiff  a\ccrued ; 
otherwise  the  plaintiff  will  be  nonsuited ;  for  not  being  en-* 
titled  to  the  possession  he  cannot  make  a  lease.  Hence,  in  the 
case  of  a  fine  levied  with  proclamations,  where  an  actual 
entry  is  necessary  to  complete  the  lessor's  title,  the  demise 
must  be  laid  on  a  day  subsequent  to  the  entry  ^  But  the  sur« 
renderee  of  a  copyhold  estate,  after  admittance^  may  maintain 
an  ejectment  against  the  surrenderor,  on  a  demise  laid  on.  a 
day  between  the  times  of  surrender  and  admittance ;  because, 
as  against  all  persons,  but  the  lord,  the  title  of  the  surren- 
deree, after  admittance,  is  perfect  as  from  the  time  of  the 
surrender,  and  shall  relate  back  to  it**.  So  in  ejectment  by 
an  administrator,  the  demise  may  be  laid  on  a  day  after  the 
intestate's  death,  but  before  administration  granted ;  for  the 
administration,  when  granted,  will  telate  back,  and  shew  the 
title  to  have  been  in  the  administrator  from  the  death  of  the 
intestate.  But  the  bargain  and  sale  by  the  commissioners  to 
the  assignees  of  a  bankrupt,  of  the  bankrupt's  freehold  lands, 
does  not  relate  to  the  act  of  bankruptcy  so  as  to  vest  the  title 
in  the  assignees  from  that  time,  and,  therefore,  in  ejectment 
by  the  assignees  upon  a  demise  laid,  after  the  act  of  bank- 
ruptcy but  before  tne  bargain  and  sale,  it  was  adjudged  ill^ 
4th,  The  demise  may  be  for  any  number  of  years;  this  part 
of  the  declaration  being  a  fiction,  it  will  not  be  any  objection 
that  the  lessor  of  the  plaintiff  had  not  power  to  grant  a  term 
of  equal  duration  with  that  alleged.  Hence,  tenant  from 
year  to  year,  may  declare  on  a  demise  for  seven  years*.  Care 
should  be  taken  that  the  term  stated  be  long  enough  to  admit 
of  the  plaintiff's  recovering  possession  before  it  expires  (21)« 

«]  Berriogton  ▼.  Parkburst,  Str.  1086.    f  Doe  d.  Esdailc  ▼.  Mitcliell,  8  M.  & 
e  Holdfast  v.  Clapham,  i  T.  R.  6oo.  S.  446. 

g  Doe  V.  Porter,  3  T.  R.  13. 


(31)  But  the  courts  have  been  very  liberal  in  permitting  plain- 
tiffs to  amend  in  this  instance.  In  the  case  of  Power  d.  Boyce  and 
another  v.  Rowe,  (in  Ireland,  Pasoh.  1802.)  the  term  expired, 
whilst  the  case  was  depending  in  the  Exchequer  Chamber ;  the 
judgment  having  been  affirmed,  a  motion  was  made  to  enlarge  the 
term,  and  the  court  (Lord  Redesdale,  C.  assisted  by  the  chief 
justices)  on  the  authority  of  Dickens  v.  Greeavill>  Carth.  3.  and 
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5th,  If  the  ejectment  be  brought  by  a  corporation  aggregate^ 
(22),  an  infant,  or  for  tithes  ^  the  declaration  ought  to  state 
that  the  denaise  was  by  deed ;  and,  in  the  case  of  the  infant, 
it  ought  to  appear  that  some  rent  was  reserved ;  but  it  is  not 
necessary  that  the  deed  should  be  proved  ^  In  ejectment  for 
tithes  the  declaration  ought  to  set  forth  the  nature  of  the 
tithe*.  6th,  With  respect  to  the  description  of  the  thing  de- 
mised, it  may  be  observed,  that  regularly  it  ought  to  be  made 
with  such  certainty,  that  the  sheriff  may  know,  from  an  in- 
spection of  the  record,  what  he  is  to  deliver  possession  of. 
But  the  strictness  of  this  rule  has  been  relaxed  in  many  in- 
stances, on  the  ground  that  the  sheriff  is  to  take  his  informa- 
tion from  the  party  recovering  (23),  7th,  The  ejectment  or 
ouster  must  be  stated  to  have  been  made  after  the  commence- 
ment of  the  supposed  lease :  but  it  is  not  necessary,  although 
usual,  to  mention  any  particular  day"^.    It  is  sufficient,  if  it 

li  Carth.  390.    This  omiMion  will  be  k  Farley  v.  Wood,  1  Eip.  N.  PX.  198. 

•Ided  by  verdict.    Bull.  N.  P.  98.  Keoyon,  C.J. 

t  Swadltng  v.  Picri,  Cro.  Jac.  6l3.  1   Bull.  N.  P.  99. 

OmiMion   cured  by  Terdict,  Part*  m  Merrelr.  Smith,  Cro.  Jac.  311. 

ridge  ▼.  Ball,  Ld.  Raym.  136. 


Vicars  v.  Haydon,  Cowp.  841.  made  an  order  to  amend  the  record 
by  enlarging  the  term,  A  writ  of  error  was  then  sued,  returnable 
ID  parliament,  and  upon  the  record  so  amended  being  transmitted, 
the  plaintiff  in  error  complcuned,  by  petition,  to  the  House  of 
Lords  of  the  amendment  made  by  the  Court  of  Exchequer  Cham- 
ber as  an  alteration  of  the  record,  and  prayed  a  writ  of  certiorari 
to  be  directed  to  the  Court  of  Exchequer  C«  to  transmit  the  re- 
cord in  its  original  form.  Upon  debate,  their  lordships  refused  the 
writ,  holding  the  amendment  to  have  been  properly  made,  and 
finally  ailirmed  the  judgments  on  the  merits.  See  Lessee  of  Law- 
lor  V.  Murrey,  1  Schoales  and  Lefroy^s  Rep.  81.  n.  (a.) 

(22)  A  corporation  aggregate  cannot  make  a  lease  for  years  with- 
out deed,  in  respect  of  the  quality  of  the  incorporation.   1  Inst  85.  a* 

(23)  Ejectio  firma  of  30  acres  of  land  in  D.  and  S.  The  de- 
fendant was  found  guilty  of  10  acres,  and  as  to  the  residue,  not 
guilty  ;  and  it  was  moved,  in  arrest  of  judgment,  that  it  is  uncer- 
tain in  which  of  the  vilU  this  land  lay,  and  therefore  no  judgment 
can  be  given,  nor  any  execution*  But  the  objection  was  overruled; 
and  it  was  adjudged  for  the  plaintiff;  /or  the  sheriff  shall  take  his 
information  from  the  party  for  what  ]  0  acres  the  verdict  waa.-^ 
Portman  v.  Morgan,  Uro.  Eliz.  465.  See  also  to  the  same  effect, 
Cottingbam  v,  King,  1  Burrf  623.  and  Connor  v.  West>  5  Burr. 
2673, 
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appear  on  the  face  of  the  declaration,  that  the  ouster  was  after 
the  term  commenced,  and  before  action  brought 

Of  the  Notice  subscribed  to  the  Declaration. — f^  the  de- 
claration is  subscribed  a  notice  to  the  tenant  in  possession^ 
from  the  casual  ejector,  and  subscribed  with  his  name,  sig- 
nifying, that  unless  the  tenant  appear,  &c.  in  the  term  (24) 
next  ensuiag  that  in  which  the  declaration  is  ser\'ed,  and  by 
rule  of  court,  cause  hitnself  to  be  made  defendant,  in  the 
room  of  the  casual  ejector,  he  shall  suffer  judgment  to  be 
entered  against  him,  and  the  tenant  will  be  turned  out  of  pos- 
session. At  the  time  when  the  copy  of  the  declaration  and 
notice  is  delivered  to  the  tenant  in  possession,  he  must  be  in- 
formed of  the  nature  of  the  proceeding,  and  the  notice  should 
be  read  to  him,  or  the  substance  of  it  fully  explained.  The 
delivery  of  the  declaration  and  notice,  accompanied  with  the 
explanation  above-mentioned,  is  called  service  of  a  declaratioiv 
in  ejectment 


s: 


VIL  Of  the  Service  of  Declaration. 


TiiE  tenant  or  tenants  in  possession  may  be  served  per^ 
sonally  at  any  place.  But  in  cases  where  tenant  in  posses-^ 
sion  cannot  be  served,  service  on  the  wife  of  tenant  in  pos^ 


(24)  This  is  the  form  of  notice  in  a  country  cause ;  but  if  the 
lands  lie  in  London  or  Middlesex,  regnhiriy  the  notice  ought  to 
be  to  appear  on  the  first  day  of  the  term,  whether  the  proceedings 
are  by  bill  or  orieinal.  By  the  first  day  of  the  term  here  it  meant 
the  first  day  of  full  term.  Although  in  some  cases  the  court  will 
permit  an  amendment  of  the  notice,  yet  ifls  better  to  observe  the 
rule  here  laid  down  ;  for  where  in  ejectment  brought  by  original  in 
Middlesex,  the  notice  was  to  appear  on  the  morrow  of  the  Holy 
Trinity y  the  court  set  aside  the  judgment,  which  had  been  given 
on  the  usual  affidavit  against  the  casual  ejector ;  observing,  that 
the  notice  was  designed  to  inform  the  lay  gents  of  the  time  of  ap- 
pearing ;  and  that,  therefore,  it  should  be  expressed  in  such  terms 
as  they  might  understand.  Doe  d.  Joynes  v.  Roe,  T.  10  G.  2. 
INISS.  See  also  Holdfast  v.  Freeman,  Str.  I04f).  where  the  notice 
was  to  appear  on  the  essoii^n-day  of  the  term,  and«holden  bad. — 
If  the  notice  is  subscribed  in  the  name  of  the  nominal  plaintiff,  in- 
stead of  the  casual  ejector,  the  court  will  not  set  aside  the  proceed- 
ini^s  for  irregularity.  Hazlewood  v.  Thatcher,  3  T.  R.  35U  in 
wiiich  the  case  of  Peaceable  v.  Troublesome,  1  BarneS)  4to,  edit 
17-2.  was  over-ruled. 
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session  must  be  either  on  the  land  in  question,  or  at  the 
dwelling  house  of  the  husband.  In  this  case,  from  the  fact 
of  tlie  wife  being  served,  on  the  premises",  or  at  the  dwel- 
hug  house  of  the  husband,  though  not  on  the  premises,  the 
court  presumes  that  the  parties  are  Uving  together  as  man 
and  wife,  and  that  the  husband  has  notice  of  the  proceedings; 
and  on  this  presumption,  such  service  is  deemed  good. 

Service  on  the  servant,  child,  or  niece,  of  the  tenant  in  pos- 
session, on  the  premises^  is  good  service,  provided  the  service 
be  afterwards  acknowledged  by  the  tenant  himself,  and  it  ap- 
pears that  he  has  received  it  before  the  essoign  day®;  but  a 
mere  acknowledgment  of  the  wife  is  not  sufficient  ^ 

If  the  tenant  or  his  wife  refuse  to  receive  the  declaration, 
&c.  a  copy  of  it  should  be  left  for  them,  or  affixed  to  the 
premises ;  so  if  there  be  not  any  person  in  possession  of  the 
thing  demised,  a  copy  of  the  declaration  and  notice  should 
be  affixed  to  some  conspicuous  part. 

Where  there  is  any  thing  unusual  in  the  manner  of  ser\"ing 
the  declaration,  it  should  be  mentioned  to  the  court  on  moving 
for  judgment  against  the  casual  ejector;  and  if  the  court 
should  be  satisfied  that  the  tenant  has  had  notice  of  the  de- 
claration, they  will  make  the  rule  for  judgment  absolute  in 
the  first  instance ;  if  doubtful,  they  will  grant  a  rule  requiring 
the  tenant  to  shew  cause  why  the  service  should  not,  under 
the  special  circumstances,  be  deemed  sufficient,  and  they  will 
prescribe  the  mode  of  serving  the  rule  \ 


VIII.  Of  the  subsequent  Proceedhigs — Judgment 
against  casual  Ejector — Appearance  of  De^ 
fendant — Consent  Rule — Stat.  11  G.2.  c.  19. 
s.  13.  enabling  Landlord  to  defend. 

If  the  tenant  in  possession  does  not  appear  according  to 
the  notice  subscribed,  and  enter  into  a  rule,  called  the, con- 
sent rule,  the  plaintifi*  may,  at  the  beginning  of  the  term  in 

n  Doe  d.  MorUnd  v.  Bayliss,  6  T.  R.  q  See  Sprightly  ▼.   Duncb,  3  Burr. 

765.  1116.  Fenn  T.  Denn,  2  Burr.  1181. 

o  Roe    Lcftsee    Hambrook  t.   Doe,  Lefwee  of  MetboM  ▼.  Nori^bt,  1  Bl. 

14  East,  441.  R.  990.  GulUrer  v,  Wagstalf,  1  BU 

p  2  Bos.  ^  Fal.  394.  R.  917. 
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which  the  tenant  in  possession  ought  to  have  appeared,  move 
the  court  for  judgment  against  the  casual  ejector.  Before 
this  motion  can  be  made,  a  rule  to  plead  must  be  given ',  and 
the  motion  itself  must  be  founded  on  an  affidavit  of  service 
of  declaration,  either  on  the  tenant  in  possession,  or  in  such 
manner  as  shall  satisfy  the  court,  that  the  tenant  in  possession 
has  had  notice  of  the  proceeding. 

The  time  for  appearance  depends  on  the  situation  of  the 
premises. 

1.  Where  the  Premises  lie  in  London  or  Middlesex. 

The  tenant  in  possession  must  appear  within  four  days, 
inclusive,  next  after  the  motion  for  judgment,  if  such  mo- 
tion be  made  at  the  beginning  of  the  term.  But  where  it 
18  in  a  more  advanced  stage  of  the  term,  the  court  will  ex- 
ercise their  discretion,  and  order  the  tenant  to  appear  imme- 
diately, or  within  one  or  two  days,  so  that  the  plaintiff  may^ 
give  notice  of  trial  within  the  term.  If  the  motion  for  iudff- 
ment  18  made  within  the  last  four  days  of  the  term,  the  te- 
nant has  until  two  days  before  the  essoign  day  of  the  subse- 
quent term  to  appear  in. 

2.  Where  the  Premises  lie  elsewhere  than  in  London  or 

Middlesex. 

The  motion  for  judgment  in  this  ca«e  may  be  made  at  anv 

IZl  ""/^^  ^^t  ^™ '  ^^"««  the  tenant  hi  four  days  aS 
the  end  of  such  term  to  appear  in.  ^ 

o„f55^  '*"''*  "^  'I*  ^  <^0"nty '.  where  the  assizes  are  holden 

t&r^''ll^''  '^A-  *^T'  ^^'  ^«"  <^«y»  ^ter  the  end  of 
the  term  next  precedmg  the  assizes  to  appear  in. 

iJ-^'i't  *®"*°.*  in  possession  does  not  appear  within  th« 
limited  time  the  plaintiff  must  search  for  a  plL  ind^f  J! 
does  not  find  any.  he  must  procure  frwn  the  d^rk  of  th^ 
rules  ,n  B.  R.  and  secondary  ili  C.  B.  a  rule  for  juJSnent  bv 
default  agamst  the  casual  ejector  (25),  which  hi  St  S.^ 

r  B.  T.  IS  Car.  2.  B.  K.  ,  ,„pe,',  Pr.  B.  B. 

(25)  By  an  old  rule  of  court  M.  33  Car.  2  l6ai    K  P  :♦ 
wqujred  that  a  writ  of  latitat  should  be  sued  ont  atiin  f  ^      *"? 
ejector,  and  common  bail  filed Tr  him  hLr      •  T'"*"''* '^"*""' 
^gned.    But  now  filing  cUmonl!.!;'^  s^ffiS.'^'"*  ^"''^  ^« 
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to  the  clerk  of  the  judgments  in  B.  R.  and  prothonotaiy  in 
C.  B.  *.  who  thereupon  will  sign  judgment,  and  make  out  a 
writ  of  possession,  which,  being  delivered  to  the  sheriff,  the 
plaintiff  will  be  put  into  possession  of  the  premises  in  question. 

If  the  tenant  appears,  then  he  enters  into  the  consent  rule, 
the  substance  of  which  is  as  follows : 

1st,  He  consents  to  be  made  defendant  instead  of  the  ca^ 
saal  ejector.  2d,  To  appear  at  the  suit  of  the  plaintiff;  and 
if  the  proceedings  are  oy  bill,  to  file  common  bail.  3rd,  To 
receive  a  declaration  and  plead.  Not  Guilty.  4th,  At  the 
trial  of  the  issue,  to  confess  lease,  entiy,  and  ouster,  and  insist 
upon  title  only. 

To  this  rule  are  added  the  following  conditions^  1st,  If 
at  the  trial  (26}  the  defendant  shall  not  confess  lease,  entry, 
and  ouster,  whereby  plaintiff  shall  not  be  able  to  prosecute 
his  suit,  defendant  shall  pay  to  plaintiff  the  costs  of  the  non- 

Etros,  and  judgment  shall  be  entered  against  the  casual  ejector 
f  default.  2d,  If  a  verdict  shall  be  given  for  defendant,  or 
plaintiff  shall  not  prosecute  his  suit  for  any  other  cause  than 
the  non-confession  of  lease,  entry,  and  ouster,  the  lessor  of 
the  plaintiff  shall  pay  costs  to  the  defendant 

In  the  court  of  C.  B.  the  defendant  consents  to  confess 
lease,  entry,  and  ouster,  of  so  much  of  the  tenements  speci* 
fied  in  the  plaintiff's  declaration,  as  are  in  the  possession  of 
the  defendant  or  his  tenants ;  but,  in  the  common  consent 
rule  of  the  court  of  B.  R.,  the  defendant  consents  to  confess 
lease,  entry,  and  ouster,  generally.  On  the  ground  of  this 
variance,  it  was  insisted  in  B.  R.,  that  it  was  unnecessary  to 
prove  defendant  in  possession  of  the  premises,  because,  by 
entering  into  the  rule  general! tf,  defendant  must  be  under- 
stood to  have  admitted  himself  tenant  in  possession  of  the 
premises  described  in  the  declaration.  But  £he  court  were 
of  opinion^  that  whether  the  defendant  entered  into  the  con- 

t  In  C.  B.  a  warrant  of  attorney  must  accompany  tho  other  papers. 


(26)  The  practice  is  to  call  the  defendant  to  confess  lease, 
entry  and  ouster;  and  on  non-appearance,  or  refusal  to  coui* 
ply  with  the  rule,  to  call  the  plaintiff  and  nonsuit  him ;  then 
the  cause  of  the  nonsuit  being  indorsed  on  the  postea,  the  plain«* 
tiff  is  entitled  to  judgment  and  execution  thereon  immediately 
after  the  trial,  according  to  the  practice  of  the  court  of  C.  B. 
(Fairfax  v.  Bentley,  C.  B.  Runn.*243.  edit  1795.)  but  in  B.  R. 
not  until  tlie  postea  be  regularly  returned  on  the  day  in  bank. 
(Lord  Palroerston  v.  Copeland,  3  T.  R.  779.)    Where  there  ar^ 
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sent  rule  of  C-  B".,  or  the  general  rule  in  B.  R.,  it  Was  e«sert- 
tially  necessary  to  prove,  that  the  defendant  was  in  possession 
of  the  premises  in  question* 

N.  I'he  defendant  may  even  in  the  court  of  B.  R.  narrow 
his  consent  to  confess  lease,  entry,  and  ouster,  to  so  much  of 
the  tenements  specified  iu  plaintiff's  declaration,  as  are  in  pos-* 
session  of  defendant  or  his  tenants.  But  if  he  does',  hisat-* 
torney  must  immediately  deliver  to  the  plaintiff  *8  attorney/- 
a  note  in  writing  of  the  tenements  so  being  in  possession  of 
the  defendant  or  his  under-tenants. 

Such  are  the  proceedings  when  the  matter  is  litigated  be*- 
tween  the  lessor  of  the  plaintiff"  and  the  tenant  in  possession 
only.  Where  the  tenant  in  possession  is  Inerely  an  under- 
tenant to  some  other  person,  as  soon  as  the  declaration  in 
ejectment  is  delivered  to  him,  he  is  obliged,  by  stat.  11  Geo.  3. 
c.  19.  s.  12.  to  give  notice  of  such  delivery  to  his  landlord, 
under  pain  of  forfeiting  three  years  improved  or  rack  rent  of 
the  premises  holden.  X.This  penalty  does  not  attach  on  the 
tenant  of  mortgagor,  who  omits  to  give  him  notice  of  eject- 
ment brought  by  mortgagee,  I  T.  R.  647.  because  the  statute 
only  extends  to  cases  where  ejectments  are  brought  incon- 
sistent with  landlord's  title. 

This  wise  provision  of  the  statute  was  intended  to  prevent 
fraudulent  recoveries  of  the  possession,  by  collusion  with  the 
tenant  of  the  land.  And  by  the  same  statute;  s.  13.  the  court 
where  the  ejectment  is  brought,  is  empowered  to  suffer  the 
landlord^  to  make  himself  defendant  with  tenant,  if  he  shall 
appear ;  and,  by  the  same  clause,  although  if  the  tenant  shall 
refuse  or  neglect  to  appear,  judgment  shall  be  signed  against 
the  casual  ejector ;  yet  the  landlord  shall  be  permitted  to  ap- 
pear by  himself,  on  his  consenting  to  enter  into  the  usual  rule; 
and  judgment  against  the  casual  ejector  shall  be  staid  until 
further  order*, 

Q  Goodrigbt  d.  Balcli  ▼.  Hich,  7  T.  tenant  before  thii  «tatate,SaIk.  957. 

R.  827.  7  Mod.  70.  3  Burr.  1301.     Birt  the 

X  R.  T.  IS  Car.  2.  B.  R.  2d  prorision  iu  this  section  is  new. 

y  l^Qdlord  might  have  defended  with  z  See  Jones  ▼.  Edwards,  Str.  iS4l. 


several  defendants  for  the  same  premises,  and  some  appear  and 
confers  lease,  entry,  and  ouster,  but  others  do  not,  the  practice  is, 
to  enter  a  verdict  generally  against  those  who  do  appear,  and  to 
«nter  a  verdict  against  the  plaintiif  for  those  who  do  not  appear ; 
but  then  the  cause  of  such  verdict  is  indorsed  on  the  postea,  which 
as  to  them  intitles  the  plaintiii*  to  judgment  against  the  casual 
cjectQT  for  such  lands  as  were  in  th^r  possession.  Lord  Raym#  729« 
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Who  shall  be  considered  a  landlord,  within  the  meaning 
of  this  act,  is  sometimes  a  difficult  question  to  determine : 
the  following  persons  have  been  so  considered ;  1.  Devisee  in 
trust,  4  T.  R.  122,  2.  In  Doe  d.  Tilyard  v.  Cooper,  a  mort- 
gagee under  the  defendant  was  permitted  to  defend  with  him.* 

The  following  persons  have  not  been  deemed  landlords 
within  the  meaning  of  this  act:  1.  A  devisee,  where  the  eject- 
ment was  brought  by  the  heir;  Roe  d.  Leake  v.  Doe,  M. 
29  G.  2.  C.  B.  Bull.  N.  P.  95.  2.  A  mortgagee,  who  had 
never  received  rent,  ib.  3.  Cestui  que  trust,  not  having  been 
in  possession.    3  T.  R.  783. 

Id  all  cases  of  vacant  possession  ^,  unless  such  as  are  within 
Stat  4  Geo.  2.  c.  28.  (wnich  see  in  next  section]  no  person 
claiming  tide  will  be  let  in  to  defend ;  but  he,  who  can  first 
teal  a  lease  on  the  premises,  must  obtain  possession,  and  any 
other  person  claiming  title  mav  eject  him  if  he  can;  and  by 
the  course  of  the  court,  no  defence  can  be  made  in  these 
caaes  but  by  the  defendant  in  the  ejectment,  who  is  a  real 
ejector. 

In  Martin  v.  Davis,  Str.  914.  the  court  refused  to  let  the 
parson  of  Hampstead  chapel  defend  for  right  to  enter  and 

E^rform  divine  service  only ;   notwithstanding  the  case  of 
oUingsworth  v.  Brewster,  Salk.  250.  observing,  that  that 
case  had  often  been  denied  since. 


IX.  Of  the  Proceedings  in  Ejectment^  directed  by 
Siat.  4  G.  2.  c.  i28.  s.  2.  in  order  to  obviate 
the  Difficulties  attending  Re-entries  at  Com* 
men  Law^farNon-'payment  of  Rent  Arrear-^ 
Of  the  Proceedings  where  the  Possession  is 
vacant. 

By  Stat.  4  Geo.  2.  c.  28.  s.  2.  it  is  enacted,  **  That  in  all 
•*  cases  between  landlord  and  tenant,  when  half  a  vear  s  rent 
"  shall  be  in  arrear,  and  the  landlord  has  a  right  of  entry  for 
'^  non-payment  thereof,  he  may,  without  a  formal  demand  or 

t  8  T.  R.  S45.  tice.     Exp.    Beaiichtnp,    B«ra«^ 

h  Ar%.  per  Eyre,  Seij.  and  tmid  by  the        4to.  edit.  177. 
Reporter  to  be  tbc  ^onttaat  prac- 
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re-entry^  serve  a  declaration  in  Ejectment ;  or  in  case  the 
same  cannot  be  legally  served,  or  no  tenant  be  in  actual 
possession,  affix  the  same  upon  the  door  of  aliy  demised 
messuage ;  or  in  case  such  ejectment  shall  not  be  for  the  re- 
covery of  any  messuage,  then  upon  some  notorious  place 
of  the  lands,  &;c.  comprised  in  the  declaration  in  ejectment, 
and  such  affixing  shall  be  deemed  legal  service;  and  in  case 
of  judgment  against  the  casual  ejector,  or  nonsuit  for  not 
confessing  lease,  entry,  and  ouster,  it  shall  appear  by  affida- 
vit, or  be  proved  on  the  trial,  in  case  the  defendant  appears, 
that  half  a  year's  rent  was  due  before  the  declaration  served^ 
and  that  no  sufficient  distress  v^as  to  be  found  on  the  pre- 
mises*, countervailing  the  arrears  then  due,  and  that  the 
lessor  had  power  to  re-enter;  then^  and  in  every  such  case, 
the  lessor  m  ejectment  shall  recover  judgment  and  execu- 
tion, in  the  same  manner  as  if  the  rent  in  arrear  had  been 
legally  demanded,  and  re-entry  made ;  provided*,  that  if 
the  tenant,  at  any  time  before  the  trial  in  such  ejectment, 
shall  pay  or  tender  to  the  landlord  or  his  attorney,  or  pay 
into  court,  the  rent  arrear  and  costs,  all  further  proceedings 
on  the  ejectment  shall  be  discontinued'* (27  )• 

It  has  been  supposed  that  the  preceding  statute  only  applied 
to  cases  of  ejectment  brought  after  half  a  year's  rent  due, 
iohere  no  sufficient  distress  teas  to  be  found  upon  the  premises. 
But  in  a  late  case  (Roe  v.  Davis,  7  East,  363.)  it  was  holden, 
that  the  statute  was  more  general  in  its  operation. 

The  application  to  the  court*,  on  the  part  of  the  tenant,  to 
stay  proceedings,  must,  by  the  very  terms  of  the  act,  be  made 
before  trial. 

In  ejectment  by  a  landlord  ^  the  tenant  moved  to  stay  pro- 
ceedings, upon  payment  of  rent  arrear  and  costs.  On  a  rule 
to  shew  cause,  it  was  insisted,  for  the  plaintiff,  that  the  case 
was  not  within  the  preceding  statute ;  because  it  was  not  an 
ejectment  founded  singly  on  the  act,  but  it  was  brought  like- 

c  See  Doe  d.  Smelt  ▼.  Focbaii,  15  Bait,    e  Roe  r.  Davis,  7  East,  36d. 

a«6.  f  Pure  d.  Withers  y.  Sturdy,  H.  1752. 

d  S.  4.  Bull.  N.  P;  97. 


(37)  Before  this  statute  courts  of  law  and  equity  exercised  a  dis* 
cretionary  pj>iver  of  staying  the  lessor  from  proceeding  at  law,  in 
cases  of  forfeiture  for  non-payment  of  rent,  by  compelUng  him  to 
take  the  money  due  to  him.  See  the  opinion  of  Lee  C*  J*  in  Ar« 
cher  V.  Snapp,  Andr.  341.  sSalk.  597*  6  Mod.  345.  10  Mod.  383. 
8  Vera.  103.  1  Wils.  75.  2  Str.  9OO. 
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wise  on  a  clause  of  re-entiy  in  the  lease  for  not  repairing,  and 
the  lease  was  produced  in  court.  However,  the  rule  was 
made  absolute,  with  liberty  for  the  plaintiff  to  proceed  upon 
any  other  title. 

Where  an  ejectment  is  brought  on  the  preceding  statute 
for  the  forfeiture  of  a  lease*,  acceptance  of  rent  afterwards, 
by  the  landlord,  has  been  holden  a  waver  of  the  forfeiture; 
for  it  is  a  penalty,  and  by  accepting  the  rent,  the  party  waves 
the  penalty. 

Landlord  having  a  right  of  re-entry  for  non-payment  of 
rent  brought  an  ejectment  and  proved  a  demand  of  half  a 
year's  rent  after  the  day  on  which  it  was  due,  and  a  refusal 
on  the  part  of  the  defendant  to  pay  it,  before  the  re-entry. 
It  appeared  that  there  was  a  sufficient  distress  on  the  premises 
during  the  vvliole  time.  It  was  holden**,  that  the  lessor  of  the 
plaintiff  could  not  recover  either  at  common  law,  or  under 
the  preceding  statute;  not  by  the  former,  because  the  rent 
was  not  demaiided  on  the  day  when  it  became  due;  Co.  Lit, 
201.  7  Rep..  28. ;  nor  by  the  latter,  because  there  was  a  suffi- 
cient distress  on  the  premises. 

Of  the  Proceedings  where  the  Possession  is  racawf.— In 
rases  between  landlord  and  tenant,  where  one  half  year*s  rent 
is  in  arrear,  and  the  landlord  has  a  right  of  entry,  the  mode  of 
proceeding,  where  the  premises  are  untenanted,  is  marked 
out  by  the  preceding  statute.  In  all  other  cases  of  a  vacant 
possession  the  mo^e  of  proceeding  is  thus: 

A.  (the  person  claiming  title)  by  letter  of  attorney  em- 
powers B.  to  execute  a  lease,  in  the  name  of  A.,  of  the  pre- 
mises in  question,  to  C.  This  lease  is  executed  on  the  premises, 
B.  and  C.  only  being  thereon;  then  B.  leaves  C.  in  posses- 
sion, who  is  turned  out  by  D.,  to  whom,  while  on  the  pre- 
mises, £.  delivers  a  declaration  in  ejectment.  A  rule  to  plead 
having  been  given,  and  not  complied  with,  a  motion  is  made 
for  judgment,  which  is  granted  of  course.  This  motion  must 
be  supported  by  an  affidavit  of  the  above-mentioned  proceed- 
ings, viz.  the  execution  of  the  power  of  attorney,  the  lease, 
entry,  ouster,  and  delivery  of  declaration;  a  copy  whereof  is 
annexed  to  the  affidavit. 

A.  made  a  lease  of  an  alehouse  in  London^  for  vears.  The 
lei»see,  before  the  expiration  of  the  term,  left  it,  and  took  ano« 
tber  house  in  Wapping ;  but  there  was  some  liquor  and  old 
vessels  left  in  the  first-mentioned  house,  and  the  doors  were 

f  Per  Atton  J.    in   Doe  ▼.  Batten,    1  Savage  ▼.  Dent,  M.  10  Geo.  3>  B.  R, 
Cotrp.  S47.  MSS,    sStr.  1064.    Bull.  N.P.07i 

b  Doc  4. 1  orster  t.  Waodlaci;,  7  T.  R.        S.  C.  aborUy  iUlc<l. 
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locked.  Upon  this  the  landlord  sealed  a  lease  on  tlie  premises, 
and  brougnt  an  ejectment,  as  on  a  vacant  possession,  and  ac« 
cordingly  had  judgment  and  execution;  to  set  aside  which,  a 
motion  was  made.  In  addition  to  the  foregoing  facts  it  ap- 
peared, that  only  one  quarterns  rent  was  in  arrear,  and  that 
the  landlord  had  seen  bis  tenant  a  short  time  only  before  he 
brought  the  ejectment  Lord  Hardwicke,  C.  J. — "  If  only  one 
quarter's  rent  was  in  arrear,  the  landlord  could  not  proceed 
i^inst  the  tenant  on  the  stat  4  Geo.  2.  c.  28.  But  then  tak« 
ing  this  as  it  stood  at  common  law,  the  question  will  be, 
whether  this  was  such  a  vacant  possession  as  to  enable  the 
landlord  to  bring  an  ejectment  in  this  manner.  For  though 
a  tenant  does  not  live  on  the  premises,  yet  it  cannot,  from  that 
circumstance  alone,  be  called  a  vacant  possession ;  as  if  a  per- 
son uses  one  house  and  lives  in  another,  that  will  be  a  good 
possession  of  both.  Here  the  tenant  had  actual  possession  of 
the  premises,  by  keeping  his  liquor  there,  and,  as  appears,  was 
such  a  person  as  the  landlord  might  have  served  personally 
with  an  ejectment;  for  a  declaration  in  ejectment  may  be 
served  on  the  tenant  himself  any  where,  though  the  wife  can 
be  served  with  it  only  on  the  premises  (28).  I  remember  a 
case  where  a  person  in  the  Fleet  was  served  with  an  eject- 
ment If  the  tenant,  in  this  case,  sometimes  absconded,  and 
only  appeared  on  Sundays,  then  the  landlord  should  have  ap- 
plied to  the  court  for  a  special  rule,  as  to  the  service  of  the 
declaration  in  ejectment.  Probyn  J.  mentioned  a  case,  where 
hay  was  left  in  a  bam  by  a  tenant,  and  that  was  holden  suffi- 
cient to  keep  the  possession.  The  court  ordered  the  judgment 
and  execution  to  be  set  aside  with  costs. 


X.   Of  the  Pleadings  and  Defence. 

Special  pleas,  either  in  btir  or  abatement,  are  seldom 
pleaded  to  this  action;  because,  according  to  the  modem 
practice,  if  the  defendant  appears,  he  gnenerally  enters  into 
the  consent  rule,  by  the  terms  of  which  he  is  bound  to  plead 


(28)  Or  at  the  dwelling'  house  of  the  husband,  if  it  appears  that 
ife  is  living  with  husbana.  Vid«  4  T.  R»  465. 
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the  general  issue,  Not  Guilty '^^  There  is  one  plea,  however, 
which  is  sometimes  pleaded  to  this  action,  namely,  a  plea  of 
ancient  demesne':  but  this  being  a  dilatory  plea  cannot  be 

E leaded  after  the  four  first  days  of  the  term*" ;  neither  can  it 
e  pleaded  without  an  affidavit  to  verify  the  fact" ;  but  quaere, 
for  in  Doe  d.  Morton  v.  Roe,  B.  R.  H.  49  G.  3.  10  East,  523. 
where  application  was  made  for  leave  to  plead  ancient  de« 
mesne,  the  master  referred  the  court  to  a  case  in  his  note 
book,  wheie  it  had  been  holden,  that  it  was  not  necessary  to 
verify  this  plea  by  an  affidavit^.  It  was  admitted,  however, 
that  it  was  necessary  to  apply  to  the  court  for  leave  to  plead 
this  plea;  and  in  this  case,  the  application  having  been  made 
on  the  last  day  of  the  four  first  days  of  the  term,  the  court  di- 
rected the  party  applying  to  plead  instanter,  and  granted  him 
a  rule  calling  on  the  other  party  to  shew  cause  why  the  plea 
should  not  be  allowed.  N.  The  application  was  supportea  by 
an  affidavit  stating  that  the  lands  in  question  were  holden  of 
A.  B.  as  of  his  manor  of  F.,  which  manor  was  holden  in  ancient 
demesne,  and  that  there  was  a  court  of  ancient  demesne  held 
within  the  manor  and  suitors  thereof,  in  which  cburt,  and  be- 
fore which  suitors,  the  lessor  of  the  plaintiff  might  have  pro- 
ceeded in  ejectment  According  to  Wilmot  J.  in  Doe  d.  Kust 
V.  Roe,  it  ought  also  to  have  been  shewn  that  the  lessor  of  the 
plaintiff  had  a  freehold  interest  (29).  To  this  plea,  the  plain- 
tiff may  reply,  that  the  land  is  pleadable  at  common  law,  and 
traverse  that  the  manor  is  ancient  demesne..  Com.  Dig*  Abate* 
ment,  (D.  1.)  cites,  Rast.  Eut  58.  b.  Show.  271. 

Of  the  De/!?nce.— As  an  action  of  ejectment  is  founded  on 
a  right  of  entry  in  the  party  claiming  title,  if  the  defendant 
can  shew  that  such  right  has  been  tolled  or  taken  away,  it  will 
be  a  sufficient  defence  to  the  action.  A  right  of  entry  may  be 
taken  away  by  descent,  by  discontinuance,  by  fipe  and  non- 
claim,  or  by  statute  of  limitations. 

1,  Of  Descents  which  toll  Entries.— By  the  common  law, 
descents  of  corporeal  inheritances  in  fee  simple  take  away  the 
entry  of  him  that  has  rights ;  as  if  a  disseisor  die  seised,  and 
the  land  descends  to  his  heir,  the  entry  of  the  disseisee  is 

k  Roon.  Eject.  938.  o  See  also  Goodrich t  ▼.  SbuffiU,  Ld. 

1    AldenVcase,  5  Rep.  105.  Raym.  1418.  S.  P. 

m  Detiii  d.  Wroot  ▼.  Feno,  8  T.  R.  474.  p  Litt.  i.  3S5. 
n  Hatch  v.  Cannon,  C.  B.  3  WUs.  51. 


(29)  *^  The  jurisdiction  of  the  lord's  court  extends  to  land  holden 
of  the  manor  oDly,and  not  to  land,  parcel  of  the  manor.*'  Per  Treby 
C«  J.  Salk«  186, 
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thereby  taken  away,  unless  there  has  been  a  continual  claim^; 
the  like  law  is  of  an  abatement  or  intrusion,  and  of  the  fe- 
offees or  donees  of  abators  and  intrudors*.  But  by  stat.  32  H. 
8.  c.  33,  "  The  dying  seised  of  any  disseisor,  of  and  in  any 
lands,  &c.,  having  no  title  therein,  shall  not  be  deemed  a 
descent  to  take  aWay  the  entry  of  the  person  or  his  heir, 
who  had  lawful  title  of  entry  at  the  time  of  the  descent, 
**  unless  the  disseisor  has  had  peaceable  possession  for  Jive 
years  next  after  the  disseisin^  without  entry  or  continual 
claim  by  the  person  entitled/* 

By  force  of  this  statute*,  if  the  disseisor  die  seised  within 
five  years  after  the  disseisin,  though  there  be  not  any  conti- 
nual claim  made,  yet  such  dying  seised  shall  not  take  away 
the  entry  of  the  disseisee;  but  after  the  five  years,  thfere  must 
be  such  continual  claim  as  there  was  at  the  common  law. 
But  this  statute  does  not  extend  to  any  feoffee  or  donee  of  the 
disseisor;  and  it  is  said  that  abators  and  intrudors  are  not 
within  it*.    These,  therefore,  remain  as  at  common  law. 

Descent  of  a  corporeal  inheritance  in  fee  tail°  takes  away 
the  entry  of  him  that  has  right;  as  where  a  disseisor  makes 
a  gift  in  tail,  and  the  donee  has  issue  and  dies  seised,  and  the 
issue  enter;  this  will  bar  the  entry  of  the  disseisee. 

From  the  preceding  authorities  it  appears,  that  to  consti- 
tute a  descent,  which  shall  take  away  an  entry,  there  must  be 
a  dying  seised  in  demesne  of  a  corporeal  inheritance,  either  in 
fee,  or  fee  tail ;  and  in  those  cases  to  w  hich  the  statu  te  32  H .  8. 
c.  33.  extends,  five  years  quiet  possession.  Whether  the  de- 
scent be  in  the  collateral  line,  or  lineal,  is  immaterial  *.  But 
a  dying  seised  for  term  of  life^  or  a  descent  of  a  reversion  or 
remainder,  will  not  take  away  an  entry  y;  because,  for  this 
purpose  it  is  essentially  necessary  that  the  disseisor  should  die 
seised  both  of  the  fee  and  freehold  also*. 

The  descent,  both  of  the  fee  and  freehold,  must  be  imme- 
diate, otherwise  the  entry  will  not  be  barred.  Hence,  if  feme 
disseisoress  take  husband,  and  hath  issue  and  dies,  and  after 
the  husband  dies*,  such  descent  will  not  take  away  the  entry 
of  the  disseisee ;  because  the  heir  comes  not  to  the  fee  ana 
freehold  at  once,  the  latter  having  been  suspended  until  the 
death  of  the  father,  who  was  tenant  by  the  curtesy. 

The  doctrine  of  descent  cast,  tolling  entry,  does  not  affect 
topyhold  or  customary  estates,  where  the  freehold  is  in  the 

q  Litt.  ■.  414.  X  1  Inst.  S39.  b. 

r  1  iMt.  857. 1>4  y  Litt.  a.  387,  388. 

•  1  Intt.  9S6.  a.  c  1  Inst.  sag.  b. 

t  1  Inst.  838.  a.  •  Litt.  s.  394.    1  Inst.  241.  b. 

tt  Litt.t.  36$. 
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lord^,  nor  cases^  where  the  party  has  no  remedy  but  by  entiy, 
as  a  devisees 

2.  Entry  barred  by  Discontinuance. — ^A  discontinuance  of 
estate,  in  lands  or  tenements,  signifies  such  an  alienation, 
made  or  suffered  by  any  person  seised^  of  an  estate  tail  or  in 
auter  droit,  in  things  which  lie  in  livery  ^^  as  takes  away  the 
entry  of  the  person  entitled,  after  the  death  of  the  alienor. 

At  common  law,  an  estate  may  be  discontinued  five  ways : 
1.  By  feoffment  2.  By  fine.  3.  By  common  recoveiy. — 
4.  By  confirmation :  and  5.  By  release  with  warranty. 

A  grant,  by  deed  or  fine,  of  such  things  as  lie  in  grant  and 
not  in  livery  *,  does  not  work  any  discontinuance. 

An  estate  tail  cannot  be  discontinued,  unless  the  reversion 
or  remainder,  immediately  expectant  on  the  estate  tail,  be  also 
discontinued  ^ 

An  estate  tail  cannot  be  discontinued  s,  except  where  he 
who  makes  the  discontinuance  was  once  seised  by  force  of 
the  tail ;  that  is,  seised  of  the  freehold  and  inheritance  of  the 
estate  in  tail,  and  not  of  a  remainder  or  reversion  expectant 
upon  a  freehold. 

Hence,  if  there  be  tenant  for  life*;  the  remainder  in  tail, 
&c.  and  tenant  for  life,  and  he,  in  the  remainder  in  tail,  levy  a 
fine,  this  is  not  any  discontinuance  or  divesting  of  any  estate 
in  remainder,  but  each  of  them  passes  that  which  they  have 
power  and  authority  to  pass. 

By  the  determination  of  the  wrongful  estate*,  the  disconti* 
nuance  is  determined. 

By  Stat.  32  H.  8.  c.  28.  tenant  in  tail  may  grant  leases  for 
three  lives,  or  one  and  twenty  years,  which  shall  bind  the 
issue  in  tail,  but  not  those  in  remainder  or  reversion. 

By  Stat  4  H.  7-  c.  24.  (explained  by  stat  32  H.  8.  c.  36.) 
fines  with  proclamations,  levied  by  tenants  in  tail,  operate  as 
a  bar  to  the  issue  in  tail;  but  still,  in  some  cases,  remain  dis- 
continuances to  those  in  reversion  or  remainder. 

By  Stat  11  H.  7.  c.  20.  **  If  a  woman  has  any  estate  tail 
jointly  with  her  husband,  or  only  to  herself,  or  to  her  use, 
in  any  lands  or  hereditaments  of  the  inheritance  or  pur- 
••  chase  of  her  husband^ ;  or  given  to  the  husband  and  wife 

b  Doc  d.  Cook  ▼.  Banvcrt,  7  East,  899.  g  1  Inst.  947. b.    See  also  Litt.  s.  640. 

c  1  Inst.  840.  b.  65S. 

d  1  Inst.  335.  b  1  Inst.  308.  b. 

r  Litt.  t.6i9.    Ilnst.dd3*a.  i   1  Inst.  333. 

f  Litt.  a.  6i25>  626.  k  See  1  In«t.  326.  b. 
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'>  in  tail,  by  any  of  the  ancestors  of  the  husband,  or  by  any 
other  person  seised  to  the  use  of  the  husband  or  his  ancea- 
tors,  and  shall  hereafter,  being  sole,  or  with  any  other  after^ 
taken  husband,  discontinue,  &c.  the  same ;  every  suc];^  dia? 
continuance  shall  be  void,  and  it  shall  be  lawful  for  every 
**  person  to  whom  the  interest,  title,  or  inheritance,  after  the 
"  decease  of  the  said  woman  should  appertain,  to  enter,  &c.** 

This  statute  is,  for  the  most  part,  confined  to  conveyances 
by  the  husband  or  his  ancestor^  for  the  advancement  of  the 
wife^  Hence,  if  land  be  settled  by  the  ancestor  of  the  wife> 
in  consideration  of  the  marriage,  and  of  monejr  paid  by  the 
husband,  it  is  not  within  this  act ;  for  it  shall  be  intended  that 
the  advancement  of  the  wife  was  the  principal  cause  of  the 
gift".  But  where  the  conveyance  is  by  a  stranger,  in  consi- 
deration of  the  wife's  fortune  paid  by  her  father  to  the  vendor, 
and  other  money  paid  by  the  husband,  it  is  within  the  act^ 
So  if  the  conveyance  is  by  the  husband  or  his  ancestor,  in 
consideration  of  marriage,  although  it  be  joined  with  a  money 
consideration,  yet  it  is  within  the  statute^  But  no  estate  la 
within  the  meaning  of  this  statute,  unless  it  be  for  the  jointure 
of  the  wife ;  hence,  although  an  estate  devised  by  the  hus-? 
band  to  the  wife  in  tail,  with  remainder  over  to  a  stranger  in 
fee,  be  within  the  words,  yet  it  is  npt  within  the  meaning  of 
the  statute ;  for  it  shall  not  be  intended  to  be  for  a  jointure^ 
where  no  inheritance  is  reserved  to  the  husband  or  his  heirs ; 
and  the  meaning  of  the  statute  is,  that  the  wife  shall  pot  pre- 
vent the  lands  descending  to  the  heirs  of  the  husband. 

If  the  issue  in  special  tail,  with  reversion  in  fee  expectant^ 
]evy  a  fine,  and  afterwards  his  mother,  being  tenant  in  tail 
within  thi3  act,  make  a  lease  for  three  lives  (not  warranted 
by  Stat.  32  H.  8.  c.  28.)  living  the  issue,  the  conusee  may 
fnter*'.  But  if  the  reversion  in  fee  had  been  in  another,  the 
conusee  could  not  enter :  because  he  would  have  nothing  but 
by  esftoppel ;  nor  the  heir,  because  he  had  concluded  himself 
by  the  line^  nor  his  issue". 

At  the  common  law,  if  a  man  seised  of  land*  in  rio:ht  of 
his  wife,  in  fee  simple,  fee  tail,  or  for  life,  had  made  a  feofF- 
ment,  &c.  and  died,  the  wife  could  not  have  entered :  but  by 
Stat.  32  H.  8.  c.  28.  s.  G.    **  No  fine,  feoffment,  or  other  act 

\  Cro.  Eliz.  2.         ,  p  Foster  r.  Pitfall,    Cro.  EUz.  8. 

m  Iwynaston  v.  Lloyd, Cro.  Jar.  624.  I  Leon.  26 1.  S.  C. 

n  Pigf?ot  V.  Palmer,  Moor,  250.  q  Browu^B  cane,  3  Rep.  51.  b. 

o  Kii'kaiau  ▼.  Thompson,  Cro.  Jac.    r  Ward  ▼.  Walthew,  Cro.  Jac.  175« 
47a.  '         ■  Lincain  College  case,  3  Rep.  61  •«• 

X  Litt.  9.  594. 
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^  made,  suffered,  or  done  by  the  husband  only  (»)  of  any 
**  manors,  &c.  being  the  inheritance  or  freehold  of  the  wire 
•*  (31)  during  the  coverture,  shall  make  a  discontinuance 
••  thereof-" 

3.  Entry  barred  by  Fine  and  Non-claim. — A  fine,  at  the 
common  law,  or  a  fine  without  proclamations,  levied  by  a  te- 
nant of  the  freehold,  not  being  under  any  disability*,  was  a 
perpetual  bar  to  all  persons  who  had  right  and  no  impediment 
at  the  time  of  the  fine  levied,  and  who  did  not  claim  within  a 
year  and  a  day  after  the  fine  levied,  and  execution  thereupon. 
But  this  puissance  of  a  fine  was  taken  away  by  stat  34  Edw.  3. 
c.  Id.  by  which  it  was  enacted,  "  that  the  plea  of  non-claim 
should  not  be  any  bar  in  future."  Great  inconveniences 
having  resulted  from  the  provisions  of  this  statute,  the  legis- 
lature again  interposed,  and  by  stat  1  R.  3.  c.  7.  and  4  H.  7. 
c  $4.  the  ancient  law  was  revived,  though  with  some  modifi^ 
cation;  proclamations  being  required  to  make  fines  more  no- 
torious, and  the  time  for  claimmg  being  enlarged  from  one 
year  to  five  years.  The  stat.  4  H.  7-  c.  24.  (which  is  nearly  a 
transcript  of  stat,  1  R.  3.)  having  directed  in  the  first  place, 
that  .every  fine,  after  the  engrossing  thereof,  shall  be  read  and 

i)rociaimed  ppenly  in  court  the  same  term,  and  the  three  next 
bllowing  terms,  at  four  several  days  in  each  term,  proceeds 
to  enact,  **  that  the  proclamations  being  thus  made,  the  fine 
f*  shall  conclude  as  well  privies  (32)  as  strangers;  except 

Q  Shep.  Toiich.  19.    Hargran!*i  Co.  Lit.  191. «.  n.(i}. 


(30)  A  feoffment  by  the  husband  and  wife  is  within  this  statute; 
because,  in  substance,  it  is  the  act  of  the  husband  only.  I  Inst. 
3d6.  a. 

(3 1 )  Where  husband  and  wife  are  jointly  seised  to  them  ^nd 
their  heirs,  or  the  heirs  (>/'</i€tr  two  bodies,  of  an  estate  made  during 
the  coverture,  and  the  husband  makes  a  feoffment  ip  fee  and  dies^ 
the  wife  may  enter;  although  it  was  the  inheritance  of  thein  both* 
1  lust.  3^6.  a.     Greeneley's  case^  2d.  Reso).  8  Rep,  72.  a. 

(32)  Although  the  issue  in  tail  were  privies  to  the  ancestor,  yet 
inasmuch  as  the  statute  de  donis  (13  Edw.  1.  c.  1.)  had  expressly 
prdained  that  tenants  in  tail  should  not  have  power  to  alien  the 
lands  entailed,  doubts  were  raised,  whether  fines,  levied  with  pro- 
clamations by  the  ancestor,  would  by  force  of  this  stat.  4  H.  7. 
c.  24.  bar  the  issue  in  tail.  To  remove  these  doubts,  it  was  enacted 
by  stat  32  H.  8.  c.  36.  s.  1.  **  that  all  fines  levied  with  proclama* 
**  tions  according  to  stat.  4  H.  7*  c.  24.  by  any  person  of  21  years 
**  of  ai'e,  of  lands,  &c.  before  the  fine  levied  entailed  to  the  per. 
t«  tosi  levying  the  fiDe»  or  to  any  ancestor  of  the  same  pera(»i^  in 
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Women  covert,  persons  within  twenty<one  years  of  age,  in 
prison,  or  out  of  the  realm,  or  not  of  whole  mind  at  the 
time  of  the  fine  being  levied,  not  parties  to  such  fine,  so  as 
"  the  said  women  covert,  persons  within  age,  &c.  or  their 
"  heirs  (33),  pursue  their  right  by  action  or  entry,  within  five 
"  years  after  the  removal  of  their  respective  disabilities." 
Then  follow  the  saving  clauses,  which  are,  1st,  saving  to 
every  person  and  their  heirs  (other  than  parties  J  such  right 
as  they  have  at  the  time  of  such  fine  engrossed,  so  that  they 
pursue  their  claim  by  action  or  entry  within  five  years  after 
the  proclamations  (34).  2d,  Saving  to  all  other  persons  such 
right,  claim,  and  interest,  as  first  (35)  shall  accrue  after  the 


**  possession,  reversion,  remainder,  or  use,  immediately  after  pro* 
**  clamations  made,  should  be  adjudged  a  bar  against  him  and  his 
**  heirs  claiming  only  by  force  of  such  entail,  and  against  all  others 
**  claiming  only  to  his  use,  or  to  the  use  of  any  heir  of  his  body.*' 
This  statute,  however,  contains  several  exceptions,  particularly  one 
of  fines  of  lands,  of  which  the  reversion  is  in  the  crown.  In  conse- 
quence of  this  exception,  the  question  again  arose  in  the  £.  of 
X)erby's  case,  whether  a  fine  depending  wholly  on  the  4H.  7.  was 
a  bar  to  the  issue  in  tail :  eight  judges  against  three  held  that  it 
was.  T.  Raym.  260.  286.  319.  338.  Pollexf.  491.  Skin.  95. 
2  Show.  104.  T.  Jo.  237.  See  further  on  this  subject  Mr.  Mar- 
grave's excellent  note,  Co.  Lit.  121.  a.  n.  (1).  N.  A  fine  levied 
by  tenant  in  tail  will  bar  the  estate  tail,  but  not  the  remainders  or 
reversion -expectant  thereon.  Where  a  fine  is  levied  by  tenant  in 
tail,  who  dies  before  all  the  proclamations  are  past,  yet  will  the 
issue  in  tail  be  barred,  provided  the  proclamations  are  afterwards 
duly  made»     Purslow's  case,  cited  3  Rep.  90.  b. 

(33)  By  this  provision,  the  rights  of  those  persons  who  are  under  . 
disabilities,  and  of  their  heirs,  are  saved  as  long  as  the  disabiiitiefi 
continue,  and  five  years  after,  but  no  longer.  A.,  seised  in  fee  of 
lands,  died,  leaving  B.  his  heir,  a  feme  covert.  Upon  the  death  of 
A.,  a  stranger  made  a  tortious  entry  on  the  lands,  continued  in  pos* 
session,  and  levied  a  fine  sur  cognizance  de  droit  come  ceOf  ^c.  with 
proclamations.  B.  afterwards  died  under  coverture,  no  entry 
having  been  made  on  her  behalf  to  avoid  the  fine,  leaving  C.  her 
heir,  not  affected  with  any  of  the  disabilities  mentioned  in  the  sta- 
tute. It  was  holden,  that  C,  who  had  not  pursued  his  right  within 
five  years  after  the  death  of  B.,  was  barred  by  the  fine.  Dillon 
▼.  Leman,  2  H.  Bl.  584. 

(34)  By  force  of  this  clause,  persons  having  a  present  right  to 
lands  whereof  a  fine  is  levied,  and  not  being  parties  to  such  fine, 
may  pursue  their  claim  within  five  years,  to  oe  computed  from  the 
day  on  which  the  last  proclamation  was  made. 

(35)  One  who  had  a  future  interest,  but  nO  present  right  of 
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)m>clamation3,  by  force  of  any  gift  in  tail,  or  by  any  other 
matter  bad  and  made  before  the  fine  levied,  so  as  they  pur- 
sue their  right  within  five  years  after  the  same  shall  grow 
due ;  and  further^  if  the  said  persons  are  under  any  of  the 
before  mentioned  disabilities  at  the  time  when  their  right  first 
accrues,  they  or  their  heirs  may  pursue  their  right  within  five 
years  next  after  the  removal  of  the  disability.  3d,  Saving  to 
every  person,  not  party  nor  privy  to  the  fine,  their  exception 
to  avoid  the  fine,  by  that,  that  those  which  were  parties  to  the 
fine,  nor  any  person  to  their  use,  had  nothing  in  the  lands  at 
the  time  of  the  fine  levied. 

Such  are  the  provisions  of  the  statute  on  which  the  force 
and  effect  of  fines,  levied  at  this  day,  principally  depend, 
and  by  virtue  of  which,  a  fine  levied  by  tenant  of  the  free- 
hold, with  five  years  non-claim,  will  operate  as  a  bar  to  an 
ejectment,  except  in  those  cases  which  are  specially  provided 
for  by  the  statute. 

A.  tenant  for  life,  with  remainder  to  his  own  executors  for 
forty  years,  with  remainder  to  B.  in  fee^  levied  a  fine  sur 
conusance  de  droit,  with  proclamations,  in  Hil.  T.  1733-4. 
B.,  not  having  made  an  entry  to  avoid  the  fine,  in  1735,  de- 
vised to  C.  for  life,  with  remainder  to  D.  in  tail,  and  died  in 
that  year;  in  1738  A.  died;  C.  died  in  1803,  not  having  made 
an  entry;  in  1805  D.  entered  for  thp  purpose  of  avoidmg  the 
fine,  and  brought  ejectment.  It  was  holden,  that  D.  was  not 
entitled  to  recover ;  for  the  right  of  entry  was  confined  to  five 
years  after  the  expiration  of  the  term  for  forty  years,  that  is. 


entry  at  the  time  of  the  fine  levied,  died,  and  the  five  years  passed, 
<ind  afterwards  administration  was  granted  I  it  was  holden  that  the 
administrator  should  have  five  years  to  sue  from  the  granting  of 
the  letters  of  administration,  Jbr  none  had  title  of  entry  before. 
Sanders  v.  Stanford,  cited  in  Safiyn  v.  Adams,  Crb.  Jac.  6l .  But 
where  a  least  for  years  of  |and  was  made  to  commence  from  the  end 
Df  a  term  for  years  then  in  being;  the  first  term  expired,  the  se- 
cond lessee  did  nx)t  enter,  but  the  reversioner  entered  and  made  a 
feoffment,  and  levied  a  fine  with  proclamations;  five  years  passed  ; 
it  was  holden,  that  the  fine  and  the  non-claim  of  the  second  lessee 
had  barred  him  of  his  term  :.  for  although  lessee  for  years  has  not 
such  an  estate  as  will  enable  him  to  levy  a  fine,  yet  shall  his  interest 
be  barred  by  the  statute;  for  the  words  of  the  statute  are  general; 
("  the  said  fine  mth  proclamations  shall  be  a  final  end,  and  conclude 
ns  well  privies  as  strangers  to  the  samef**)  and  the  words  of  the 
saving  are,  fsuch  right,  claim,  and  interest^  and  tenant  for  term 
of  years  has  an  interest.    SafTyn  v*  Adams,  5  Rep.  123.  b,  Cro* 

Jac.  eo.  S.  C^ 
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to  five  years  after  1778  ;  and  B.  could  not  by  his  will  give  s 
riofht  to  avoid  this  fine  at  a  more  distant  period  than  the  end 
of  the  five  years ;  that  the  devisee  was  exactly  in  the  same 
state  as  the  heir ;  and,  that  as  the  title  of  D.  did  not  **  first 
accrue  to  him  after  the  fine  by  matter  before  the  fine,"  but 
by  the  will  of  B.  which  was  after  the  fine,  D.  could  not  claim 
the  benefit  of  the  second  saving''. 

This  statute  extends  to  copyholds  ^ 

With  respect  to  the  clauses  relating  to  disabilities,  it  may 
be  observed,  that  if  he,  who  has  a  present  right,  and  is  not 
under  any  disability,  brings  on  himself  a  disability ;  as  if, 
being  within  the  realm  at  the  time  of  the  fine  levied,  he 
should  afterwards  go  beyond  sea,  or  the  like ;  in  these  cases 
he  will  not  be  allowed  any  longer  time  to  pursue  his  right 
than  during  the  first  five  years  after  proclamation  had*.  So 
when  the  disability  is  once  removed,  the  five  years  begin  to 
run,  and  will  continue  to  run,  notwithstanding  any  subse- 
quent disability,  either  voluntary  or  involuntary*.  It  will 
be  proper  to  remark  also,  that  the  exceptions  in  favour  of  in- 
fants, femes  covert,  &c.  extend  to  those  only  to  whom  a  right 
first  accrues,  and  in  whom  it  first  attaches ;  for  if  a  person  to 
whom  a  right  first  accrues,  dies  before  the  expiration  of  the 
five  years,  and  such  right  descends  to  his  son,  or  heir  at  law^ 
who  is  then  under  age,  or  labours  under  any  of  the  other 
disabilities  mentioned  in  the  act,  such  son  or  neir  must  pur- 
sue his  right  within  the  five  years,  which  began  to  run  in  the 
time  of  his  ancestor,  otherwise  he  will  be  barred^ 

A  fine  levied  by  tenant  for  life  divests  and  displaces  all 
•  estates  in  reversion  or  remainder^,  and  leaves  nothing  in  the 
reversioner  or  remainder  man  but  a  mere  right  of  entry  (36) ; 
and  where  the  fine  is  levied  by  tenant  for  life  of  parcel  of  a 
manor,  the  reversion  of  which  parcel  is  in  the  tenant  iu  fee  in 
possession  of  the  other  "parts  of  the  manor,  the  efi'ect  of  the 
fine  is  to  sever  such  parcel  from  the  manor. 

Proof  of*Flne, — The  chirograph  of  a  fine  is  evidence  of 
such  fine;  because  the  chirographer  is  appointed lo  give  out 
copies  of  the  agreements  between  the  parties,  which  are  lodged 
of  record  ^.    But  where  a  fine  is  to  be  proved  with  proclama- 

X  Goodrigbt  ▼.  Forester,  Exch.  Ch.  «  Doe d.  Durour ▼.Jones,  4 T.  R.  300. 

1  Taunt.  57s.  b  Sto«»ell  ▼.  Zouch,  Plowd.  355. 

y  9  Rep.  105.  a.  c  Goodright  ▼.  Forrester,  8  East,  55S« 

s  Shep.  Touch.  29.  d  Boll.  N.  P.  239. 


(36)  This  right  of  entiy  is  not  devisable.  S.  C* 
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ttODS,  an  examined  copy  of  the  ploclamations  must  be  pro- 
duced in  evidence"" ;  for,  although  the  chirographer  is  autho- 
rised by  the  common  law  to  make  out  copies  to  the  parties 
<k  the  fine^  yet  he  is  not  appointed  by  the  statutes  to  copy 
the  proclamations,  and  therefore  his  indorsement  on  the  back: 
of  the  fine,«that  the  proclamations  have  been  duly  made,  will 
not  be  sufficient  evidence. 

Proof  of  an  actual  entry  is  necessary  to  avoid  a  fine  levied 
with  proclamations' ;  and  this  rule  holds  as  well  where  the 
fine  is  levied  by  tenant  for  life^,  as  in  other  cases  where  the 
party  levying  the  fine  is  tenant  of  the  freehold.  It  must  ap- 
pear also  that  the  ejectment  was  commenced  within  a  year 
after  such  entry**.  But  no  actual  entry  is  necessary  where 
the  fine  has  no  operation,  as  where  it  is  levied  by  tenant  at 
sufierance* 

4.  Entry  barred  by  Stat.  21  Jac.  1.  c.  16.— By  stat  21 
Jac  1.  c.  16.  s.  1.  *^  No  person  shall  make  any  entry  into 
**  any  lands,  &c.  but  within  twenty  years  next  after  his  right 
**  or  title  shall  first  descend  or  accrue,  and  in  default  there- 
"  of,  such  person  so  not  entering,  and  his  heir,  shall  be  ut- 
**  terly  disabled  from  such  entry." 

But  by  s.  2.  "  If  any  person  having  right  or  title  of  entry, 
**  shall  be  at  the  time  of  the  said  right  or  title  first  descended, 
accrued,  come,  or  fallen,  within  the  age  of  twenty-one 
years,  feme  covert,  non  compos  mentis,  imprisoned^  or  be* 
yond  seas,  then  such  person  and  his  heir  may,  notwith- 
standing the  said  twenty-years  be  expired,  bring  his  action 
or  make  his  entiy,  as  he  might  have  done  before  this  act : 
so  as  such  person  or  his  heir  shall,  within  ten  years  next 
*'  after  his  and  their  full  age,  discoverture,  coming  of  sound 
mind,  enlargement  out  of  prison,  or  coming  into  this  realm, 
or  death  (37),  take  benefit  of  and  sue  forth  the  same,  and  at 
no  time  after  the  said  ten  years  (38)." 


« 

*< 
<« 

«c 


I 

t  Chettle  T.  Pound,  Bull.  N.  P.  399.  b  Stat.  4  Aon.  c.  16.  «.  10. 

Allcn^s  case,  Clayt.  &i.  S.  P.  1  Doe  d.  Burrelt  v.  Pcrkini,  S  Mauk 
f  BerriDj^on  ▼.  Parkhurst,  Str.  1086.  &  Sdwyn,  971. 

f  Compere  t.  fficka,  7  T.  R.  433. 79?. 

(37)  *'  It  appears  probable  enough,  upon  looking  into  the  case 
of  Stowell  v.  Lord  Zouch,  Plowd.  355.  b.  that  the  word  death  wag 
introduced  here  to  obviate  the  difficulty,  which  had  arisen  in  that 
case,  upon  the  construction  of  the  statute  of  fines,  4  H.  7*  c.  24* 
for  want  of  that  word.'*  Per  Lawrence,  J.  in  Doe  v.  Jess'on^ 
6  East's  R*  85. 

(38)  ThiscUttse  gires  to  the  party  f  to  whom  a  right  of  entiy 
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The  plaintiff  must  prove  either  actual  possession  or  a  right 
of  entry  within  twenty  yeara^  or  account  for  the  want  of  it ; 
for  by  virtue  of  this  statute,  an  uninterrupted  adverse^  pos« 
session  for  twenty  years  (except  in  cases  which  fall  within 
the  clause  of  exception)  operates  as  a  descent  or  a  disconti- 
nuance which  tolls  entry.  Hence,  the  defendant  may  take 
advantage  of  this  statute  on  the  general  issue. 

Where  the  defendant  has  the  legal  title  and  is  in  posses- 
sion', he  may  defend  himself  upon  his  title,  although  ^ 
years  have  run  against  him  before  he  took  possession,  such 
20  years  possession  not  being  the  possession  of  the  lessor  of 
the  plaintiff. 

This  statute  runs  against  the  lord  of  a  manor  as  well  as 
against  any  other  person"*.  Hence  if  a  house,  &c.  be  built 
on  the  waste,  the  lord  should  take  care  to  have  some  entry 
made  of  it  in  his  books  and  reserve  some  rent  or  service ; 
otherwise  he  will  lose  his  right 

In  like  manner,  if  a  common  has  been  inclosed  "10  years, 
the  commoners'  right  of  entry  is  gone*. 

It  is  to  be  observed,  that  the  right  or  title  of  entry  within 
this  statute,  must  be  such  as  is  accompanied  by  a  right  of  pos- 
session**. A.,  seised  in  fee  of  an  estate,  made  a  lease  for 
years,  containing  a  clause  of  re-entry,  in  default  of  payment 
of  the  rent  reserved,  and  afterwards  devised  the  estate  to  B. 
in  fee,  and  died.    From  the  death  of  A.,  until  the  expiration 

k  Salk.  491.  n  Creach  ▼.  Wilmot,  Derby  Suidid. 

I  Doe  d.  Barrough  v.  Reade,  8  East,  Ass.  1752'  per  Lee,  C  J.    Cited  by 

353.  Lawrence,  J.  iu  Uawke  t.  Bacon, 

mGrceby  ▼.  Preston,  Norfolk  Snnim.  2  Taunt.  160. 

Ass.  173s.  Ld.  Raymond,  C.J.  Serjt.  o  Doe  d.  Cook  ▼.  Dangers,  7  Eaatt 

Leeds^s  MS.  299. 


accraes,  and  who  is  under  a  disability  at  the  time,  ten  years  after 
the  disability  removed,  notwithstanding  the  twenty  years  should 
ha\*e  elapsed  after  his  title  first  accrued ;  and  to  the  heir^  the  statute 
gives  ten  years  from  the  death  of  his  ancestor,  to  whom  the  right 
Brst  accrued  during  the  period  of  disability,  and  who  died  under 
such  disability ;  for  the  word  death  refers  to  the  death  of  the 
person  to  whom  the  right  first  accrued,  and  whose  heir  the  claimant 
is  * ;  hence,  where  the  ancestor  died  seised,  leaving  a  son  and 
daughter,  infants,  stranger  entered,  the  son  died  within  age ;  it 
was  holden,  that  the  daughter  was  entitled  only  to  ten  years  from 
the  death  of  her  brother,  to  make  her  entry. 

*  Qoe  ▼,  Jesson^  6  EMt,  80. 
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of  tbe  lease,  (a  period  of  more  than  twenty  years)  C,  the 
heir  at  law  of  A.,  received  the  rent  from  the  lessee :  during 
all  which  time  B.»  the  devisee,  did  not  take  any  steps  to  re-^ 
cover  the  possession ;  but  within  twenty  years  after  the  ex- 
piration of  the  lease,  B.  brought  an  ejectment ;  whereupon 
it  was  objected  that  B.'s  right  of  entry  was  barred  by  the 
statute :  1st,  By  the  non-receipt  of  rent  by  B.  under  the  * 
lease  granted  by  the  devisor  for  more  than  twenty  years,  and 
an  adverse  enjoyment  by  C.  of  such  rent  during  all  that  time; 
and  ^ly,  By  B.  not  having  availed  himself,  for  more  than 
twenty  years,  of  his  right  of  entry  under  the  proviso  in  the 
lease  for  non-payment  of  the  rent  But  the  court  overruled 
the  objection,  and  held  that  B.  was  entitled  to  recover,  ob-« 
serving,  that  during  the  lease^  B.  could  not  have  entered  and 
supported  the  ejectment ;  and  although  a  forfeiture  were 
committed,  yet  d.  was  not  obliged  to  enter. 

This  statute  does  not  run  in  any  case,  except  where  there 
is  an  actual  ouster  or  disseisin^.  Hence,  it  is  proper  to  con-* 
sider  what  acts  amount  to  an  ouster  or  disseisin: 

Taking  the  whole  profits  by  one  tenant  in  common  is  not 
any  ejectment  of  the  other'. 

One  tenant  in  common  levying  a  fine  of  the  whole,  and 
taking  the  rents  and  profits  afterwards  without  account  for 
nearly  five  years,  is  no  evidence  from  whence  the  jury  should 
be  directed  (against  the  justice  of  the  case)  to  find  an  ouster 
of  his  companion  at  the  time  of  the  fine  levied'.  The  levying 
of  the  fine  will  be  considered  as  rightfully  and  legally  done, 
and  intended  to  operate  only  on  that  share  of  the  premises  to 
which  the  party  was  lawfully  entitled. 

So  where  one  tenant  in  common  had  received  rent  for  the 
whole  of  the  premises',  and  had  not  accounted  for  it  to  his 
companion  for  above  twenty  years,  this  was  holden  by  the 
court  not  to  be  such  an  adverse  possession  as  would  bar  the 
tenant  in  common,  who  had  been  Kept  out  of  the  rents,  from 
maintaining  an  ejectment  for  an  undivided  moiety  (39)*    It 

p  Per  Cur.  ia  Rcmdta|^  y.  Roystoo,    r  Peaceable  r.  Read,  ]  East,  568. 

Salk.  493.  t  Fairclaim  w.  ShackletoD,    S  Burr. 

^  1  Inat.  199.  b.  s604.  s  Bl.  R.  690. 


(39)  Where  one  tenant  in  common  enters  generally  without  his 
companion,  it  shall  work  an  entry  to  the  companion.  Smales  v. 
Dale,  Hob.  120.  Where  one  parcener  enters  generally,  and  takes 
the  profits,  this  shall  be  accounted  tn  law  the  entry  of  them  both» 
and  not  a  divestment  of  the  moiety  of  her  sister,  1  Inst.  343*  b* 
See  Doe  v.  Keen,  7  T.  R.  38& 
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18  to  be  observed,  tKat  in  the  preceding  case  it  was  not  left  tj 
the  jury  to  presume  an  actual  ouster;  consequently  no  ouster 
ivas  found,  but  merely  the  facts  as  above  stated.  But  in  a 
case  Mrhere  it  appeared  S  that  there  had  been  for  nearly  40 
years  sole  and  umnterrupted  possession  by  one  tenant  in  com* 
mon,  without  any  claim  by  his  companion  to  a  share  of  the 
rents  and  profits,  and  without  any  acknowledgment  of  his 
right  by  the  other  tenant  in  common,  it  was  holden  to  be  a 
sufficient  ground  for  a  jury  to  presume  an  actual  ouster  of  the 
co-tenant,  and  consequently  that  the  statute  operated  as  a  bar 
to  a  recovery  in  ejectment  (40). 

So  parceners  and  joint  tenants  cannot  be  disseised  by  their 
companions,  except  by  an  actual  ouster". 

If  there  be  tenant  at  sufferance*,  and  a  stranger,  not  having 
any  right  to  the  land,  make  a  lease  to  him  by  indenture,  ren- 
dering rent  without  putting  the  tenant  by  sufferance  out  of 
possession,  and  the  tenant  pay  the  rent  to  the  stranger,  that  is 
not  any  disseisin  to  him  who  has  the  right. 

If  a  stranger  receive  of  my  tenant  by  voluntary  payments, 
without  coercion  of  distress,  the  rent  due  to  me,  that  is  a  dis- 
seisin to  me  at  my  election. 

The  possession  of  one  joint  tenant  is  the  possession  of  the 
other,  so  as  to  prevent  the  operation  of  the  statute*. 

Where  two  persons  are  in  possession,  the  possession  is 
judged  in  him  who  hath  right*. 

A  claim  or  entry,  to  prevent  the  operation  of  the  statute 
must  be  on  the  land,  unless  there  be  some  special  reason  to 
the  contrary^ 

t  Doed.  Fisher  T.Protser,Coirp.  917.  z  Ford  r.  Grey,  Salk.  985.    Bat  m^ 
«  Hob.  190.  9  Taunt.  441. 

X  Per  Cur.  in  Frensou  t.  Sone,  i  Roll,  a  Hob.  329. 

Abr.  6S9.  (C)  pi.  ii.  b  Salk.  985. 
y  1  Rol.  Abr.  659.  (C)  pi.  8. 


(40)  "  There  have  been  frequeht  disputes,  as  to  how  far  the 
possession  x>f  one  tenant  in  common  shall  be  said  to  be  the  posses*- 
sion  of  the  other,  and  what  acts  of  the  one  shall  amount  to  an  ac- 
tual ouster  of  his  companion.  1  think  the  only  case  in  which  the 
possession  of  one  tenant  in  common  can  be  said  to  be  the  posses- 
sion  of  the  other  is,  where  one  holds  possession  as  such,  and  receives 
the  rents  and  profits  on  account  of  both.  With  respect  to  what 
acts  will  amount  to  an  actual  ouster,  if  no  actual  ouster  is  proved^ 
yet  it  may  be  inferred  from  circumstances^  which  circumstances 
are  matter  of  evidence  to  be  left  to  a^ury."    Per  Aston,  J.  S.  C. 
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And  by  Stat  4  Ann.  c.  16.  ft.  16.  An  action  must  be  comr 
menced  within  one  year  next  after  the  making  of  the  claim  or 
entiy  and  prosecuted  with  effect;  otherwise  the  claim  or  en^ 
try  will  be  of  no  avail* 

The  Stat  21  Jac.  c.  16.  shall  not  be  taken  by  construction^ 
to  bar  a  man  of  his  action,  unless  it  be  expressly  found  how 
the  possession  has  been. 

If  a  mortgage  is  made  for  a  collateral  security,  although 
the  mortgagee  is  not  in  possession  for  twenty  years  and  more, 
yet  if  interest  be  paid  on  the  bond,  the  statute  shall  not  bar^ 


XI.  Evidence. 


Evidence  on  the  Pari  of  the  Lessor  of  the  P/ain^i^.— The 
evidence  required  to  support  an  ejectment  will  vary  according 
to  the  title  of  the  lessor  of  the  plaintiff. 

Devisee  of  a  Term.— Where  the  lessor  of  the  plaintiff  is 
devisee  of  a  term,  he  must  produce  in  evidence  the  probate 
of  the  will,  and  prove  the  assent  of  the  executor  to  the  de«< 
vise* ;  for  where  a  person  devises,  either  specially  or  gene- 
rally, goods  or  chattels,  real  or  personal,  and  dies,  thd  devisee 
cannot  take  them  without  the  assent  of  the  executors. 

Lessee  for  years  devised  the  term  to  bis  executor  for  life  \ 
paying  50/.  to  J.  *S.,  remainder  to  the  lessor  of  the  plaintiff. 
The  executor  dying,  his  executrix  entered  upon  the  residue 
of  the  lease  and  possessed  herself  of  the  term.  An  eject- 
ment having  been  brought,  it  was  holden,  that  the  executor 
took  as  executor,  and  not  as  legatee ;  and  then  the  remainder 
over  was  not  executed,  and  that  it  was  incumbent  on  the  re- 
mainder  man  to  prove  a  special  assent  thereto,  as  to  a  legacy ; 
whereupon  plaintiff  proved  payment  of  the  50/.;  and  that 
was  holden  to  be  a  sufficient  assent,  and  the  plaintiff  recovered* 

Adminzstrator.^-Where  the  lessor  of  the  plaintiff  claims 
title  as  administrator,  in  strictness  he  ought  to  produce  the 
letters  of  administration  under  the  seal  of  the  ecclesiastical 

c  Per  |loU,  C.  J.  delivering  ibe  opi-    f  Yonng  ▼.  Holoietf,  Str.  70,  Middle- 

Bioo  of  the  court,  Ld.  Raym.  989.  sex  Sittings,  B.  R.  Parker,  C.  J. 

d  Per  Holt,  C.  J.  Ld.  Raym. 750. 
e  1  Inat.  1 1 1 .  a. 

VOL.  II.  £ 
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couit.  But  the  original  book  of  acts*,  whereia  the  orders  of 
the  court  for  granting  letters  of  administration  are  entered ; 
or  an  examined  copy  ^  of  the  entry  in  that  book ;  or  an  exr 
emplification*  of  the  letters  of  administration  will  also  be 
^dence. 

if  the  lessor  of  the  plaintiff  make  title  as  assignee  of  a 
term  from  an  administrator^  cum  testamenio  annexo,  an  ex- 
emplification, though  not  in  h€^  verba,  yet  agreeably  to  the 
form  of  the  ecclesiastical  oourt»  will  be  good  evidence  (41). 

Copyhold.-^If  the  plaintiff  make  title  in  the  lessor  as  lord 
of  a  manor',  who  has  right  by  forfeiture  of  a  copyhold,  he 
ought  to  prove  that  his  lessor  is  lord,  and  the  defendant  a 
oopyholder;  and  that  be  committed  a  forfeiture :  but  the 
presentment  of  the  forfeiture  need  not  be  proved,  nor  the 
entiy  or  seizure  of  the  lord  for  the  forfeiture. 

Tenant  by  ElegiL^^Texaxd.  by  elegit  must  produce  in  evi- 
dence an  examined  copy  of  the  judgment,  of  the  writ  of 
elegit  taken  out;  ypon  it,  and  the  inquisition  and  return  there- 
upon. 

Landlord.'-^In  ejectment  by  a  landlord  ag[ainst  bis  tenant 
it  will  not  bie  necessary  for  the  landlord  to.  give  any  evidence 
of  his  title  anterior  to  the  lease ;  for  the  tenant  will  not  be 
permitted  to  impeach  the  title  of  the  person  under  whom  be 
came  into  possession. 

In  ^ectmient  upon  a  clause  of  le-entiy ",  in  a  lease,  for 
non-payment  of  r^nt  against  the  assignee  of  the  term,  the 
lessor  proved,  by  the  subscribing  witness,  the  execution  of 
the  counterpart  of  the  lease ;  this  was  ruled  to  be  sufficient 
proof  of  the  holding  upon  the  condition  of  re-entry  in  case 
of  non-payment  of  rent,  without  {)roducing  the  lease  itself. 
Or  proving  that  notice  had  been  given  to  the  defendant  to 
prcKluce  it  (42). 

f  Garrett  r.  Lister,  i  Lev.  95.  Pease-  I  Per  Lord  Hardvtcke,  C.  J.  in  Kemp*- 

lie^t   case,  i   Ler.  lOi.    £ldeii  t.  ton  ▼.  Crota,  Oa.  T.  H.  lOS. 

Kcddell,  8  East,  187-  ^  Kempton  t.  Cross,  Ca.  T.  H.  lOS. 

k  Ray  ▼.  Clerk,  Loudon  Sittings,  after  I  Peters  d.  Bp.  of  Wintoo  ▼.  Mills, 

H.  T.  1775.   Lord  Mansfield,  C  J.  per  Tracy,  Sntrey,  1707.  Bui.  ^i.  P. 

13  East,  238.  107. 

m  Roe  ▼•  Davis,  7  East,  363. 


(41)  For  the  evidenca  necessary  to  establish  a  title  by  the  heir, 
see  Peake^s  Evid.  part  IL  chap.  xiv.  where  this  subject  is  treated 
with  great  perspicuity.  For  evidence  on  ejectment  brought  by 
devisee  of  land,  see  post  tit.  Statute  of  Frauds,  s.  3, 

(42)  It  is  sufficient  to  prove  assignment  of  lease  by  sabscribiog 
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In  ejectment  for  a  leftsehold  estate^  the  lessor  of  the  phuii^ 
tiff  produced  the  original  lease,  which  was  for  .a  term  of 
1000  years^  granted  in  the  time  of  Queen  Elizabeth ;  and 
one  mesne  assignment  in  the  time  of  King  James,  and  then 
proved  possession  in  himself  and  those  under  whom  he 
claimed,  for  70  years  prior  to  the  ejectment ;  it  was  holden  \ 
that  the  jury  might  be  directed  to  presume  all  the  mesne 
assignments. 

In  ejeetm^it  by  landlord  against  tenant^  the  landlord 

E roved  payment  of  rent  and  half  a  year's  notice  to  quit, 
lut  on  the  cross  examination  of  the  plaintifTs  witness,  be 
was  asked,  whether  there  was  not  an  agreement  in  writing 
relative  to  the  holdiog  of  these  lands  ?  to  which  he  answered 
that  an  agreement  in  writing  relative  to  these  lands  was  pro- 
duced at  the  last  trial  of  this  ejectment  (this  being  the  second 
trial);  but  he  did  not  know  the  contents  of  it:  and  then 
another  witness  was  called,  who  proved  that  he  had  seen  the 
same  paper  in  the  hands  of  Sir  m.  Wood's  attorney,  on  the 
same  morning  (L  e.  of  this  trial).  Whereupon  it  was  ob^ 
jeeted  on  the  part  of  the  defendant,  that  no  parol  evidence 
of  the  toiancy  could  be  given,  when  it  appeared  that  there 
was  an  agreement  in  writing  concerning  it;  and  it  did  not 
appear  that  the  landlord  had  any  right  to  determine  the  te- 
nancy  in  the  manner  he  had  done.  Lord  EUenborough,  C»  J. 
If  there  were  any  writing  relative  to  this  holding,  in  the  pos-> 
session  of  the  landlord,  the  defendant  ought  U>  have  given 
him  a  regular  notice  to  produce  it;  otherwise,  in  this  collar* 
teral  way,  he  would  get  the  whole  benefit  of  it,  without  giv- 
ing such  a  notice;  when,  if  notice  had  been  given,  and  the 
Eiper  were  produced,  it  might  not  support  the  objection. 
ow  can  we  say  that  the  plaintiff  ought  to  have  been  non- 
suited for  want  of  ffivins  the  best  evidence  of  the  tenancy, 
unless  it  appeared  mat  there  was  other  and  better  evidence  of 
it  in  an  agreem^it  in  writine  between  the  landlord  and  his 
tenant,  which  the  landlord  kept  back  ?  Enough,  at  leasts 
ought  to  appear  to  shew  that  the  paper  not  produced  was 
better  evidence  of  the  terms  of  the  tenancy  than  the  evidence 
which  was  received ;  but  it  did  not  appear  that  it  was  an 

a  Earl  d.  GmmIwId  t.  Baxter,  8  BL  IL    •  Doe  d.  Sir  M.  Wood  ▼.  Morris,  is 
188S.  East,  837. 


t^* 


witness^  without  calling  the  subscribiag  witness  to  the  original 
lease.  Nash  v.  Turner,  1  Esp.N.  P.C.Si?*  per  Kenyon,  £•  J* 
in  tbis  caM>  the  assignment  was  by  indorsement* 

Ea 
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agreement  between  these  parties,  or  that  it  was  an  existing 
agreement  at  this  time :  it  might  have  been  an  agreement 
hitween  the  defendant  and  his  former  landford ;  or  it  might 
have  related  to  a  former  period  of  the  tenancy.  The  witness 
did  not  profess  to  know  any  thing  of  the  contents  of  the 
paper,  only  that  it  was  an  agreement  relative  to  the  lands  in 
question. 

In  ejectment  against  a  bailiff,  the  tenant  in  possession  is 
not  competent  to  prove  that  the  witness^  and  not  the  defend* 
ant,  is  the  possessor  of  the  land^ 

Legitimacy. — In  this  action,  the  legitimacy  of  the  parties 
frequently  comes  in  question.  An  opinion  appears  to  have 
prevailed  at  one  time,  that  unless  the  husband  was  extra 
quatuor  maria^  that  is,  out  of  the  kingdom,  during  all  the 
time  of  the  wife's  ^ing  with  child,  access  must  be  pre« 
sumed,  and  the  child  must  be  deemed  legitimate^.  But,  on 
examination  of  this  doctrine,  it  was  found  unsatisfactory, 
and  it  is  now  holden',  that  non-access  may  be  proved  to " 
bastardize  the  issue,  although  it  should  appear,  that  the  bus- 
band  was  within  the  kingdom  during  the  period  of  gestation. 
So  where  the  husband,  in  the  course  of  nature,  cannot  have 
been  the  father  of  his  wife's  child,  the  child  is  by  law  a 
bastard,  whether  the  husband  hie  within  reach  of  access  or 
not ;  as  in  the  case  of  a  natural  impossibility,  the  husband 
being  within  the  age  of  puberty*;  or  disabled  by  bodily  in- 
firmity^  So  where  it  was  proved,  that  the  husband  had  not 
access,  until  a  fortnight  before  the  birth  of  the  child,  the 
child  was  adjudged"  to  be  illegitimate.  The  wife  is  a  wit- 
ness of  necessity,  as  to  the  fact  of  adulterous  intercourse, 
because  that  lies  within  her  own  knowledge*,  and  she  is  the 
only  person  whamay  be  supposed  privy  to  it,  except  the 
adulterer.  This  case,  therefore,  affords  an  exception  to  the 
general  rule,  which  prohibits  the  wife  from  being  examined 
against  her  husband  in  any  matter  affecting  his  interest  or 
character.  But  non-access  must  be  proved  by  other  testi- 
mony^ than  that  of  the  wife,  and  this  rule  holds  although 
the  husband  be  dead*. 


p  Doe  d.  Jones  aod others  v.  Wilde,  5  u  R.  v.  LufTe,  8  Eatt,  )93. 

Taunt.  ]  83.  x  R.  r.  Reading,  Rep. Temp.  Hard.  7^ 

q  Queen  t.  Murrey,  Salk.  1*29.  R.  ▼.  Rooke,  i  Wila.  340.  and  Aodr. 

r  Pen^rell  ▼.  Peudrell,  Str.  gCS.   R.  10. 

V.  Bedttll,  Str.   1076.  Rep.  Temp,  y  R.  v.  Reading,  Rep. Temp.  Ilard.79. 

Hardw.  379.  and  Andr.  9.  R.  ▼.  Rooke,  1  Wils.  340.  and  Andr. 

•  ]  H.6.  3.b.  10. 

t  1  Rol.  Abr.  359.  cited  by  Ld.  JU)eii«  s  R.  ? .  Kea,  n  Eatl,  139. 

borough,  8  East,  sOS. 
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The  presumption  of  legitimacy^  arising  from  the  birth  of 
a  child  during  wedlock,  the  husband  and  wife  not  being 
proved  to  be  impotent,  and  having  opportunity  of  access  to 
each  other  during  the  period  in  which  a  child  could  be'  be- 
gotten and  born  in  the  course  of  nature,  may  be  rebutted  by 
circumstances  inducing  a  contrary  presumption*. 

The  fsLct  of  the  birth  of  a  child  from  a  woman  united  to  a 
roan  by  lawful  wedlock,  is  generally,  by  the  law  of  England, 
prima  facie  evidence,  that  such  child  is  legitimated  Such 
prima  facie  evidence  of  legitimacy  may  always  be  lawfully 
lebutted  by  satisfactory  evidence  that  such  access  did  not 
take  place  between  the  husband  and  wife,  as  by  the  laws  of 
nature  is  necessary,  in  order  for  the  man  to  be  in  fact  the 
£sLtber  of  the  child^.  The  physical  fact  of  impotency,  or  Of 
non-access,  or  of  non-generatmg  access,  as  the  case  may  be, 
may  always  be  lawfully  proved  by  means  of  such  legal  evi- 
dence as  is  strictly  admissible  in  eveiy  other  case  in  which 
it  is  necessary,  by  the  law  of  England,  that  a  physical  fact 
be  proved*.  ^ 

After  proof  given  of  such  accfess  of  the  husband  and  wife, 
by  which,  according  to  the  laws  of  nature,  he  might  be  the 
father  of  a  child  (by  which  is  to  be  understood  pnoof  of 
sexual  intercourse  between  them)  no  evidence  can  be  re- 
ceived, except  it  tend  to  falsify  the  proof  that  such  inter- 
course had  taken  place*.  Such  proof  must  be  regulated  by 
the  same  principles  as  are  applicable  to  the  establishment  of 
any  other  fact^ 

In  eveiy  case  where  a  child  is  bom  in  lawful  wedlock,  the 
husband  not  being  separated  from  his  wife  by  a  sentence  of 
divorce,  sexual  intercourse  is  presumed  to  have  taken  place 
between  the  husband  and  wife,  until  that  presumption  is  en- 
countered by  such  evidence  as  proves  to  the  satisfaction  of 
those  who  are  to  decide  the  question,  that  such  sexual  inter- 
course did  not  take  place  at  any  time,  when  by  such  inter- 
course the  husband  could,  according  to  the  laws  of  nature^ 
be  the  father  of  such  child'. 

The  presumption  of  the  legitimacy  of  a  child  bom  in  law* 
ful  wedlock,  tne  husband  not  being  separated  from  his  wife 
by  a  sentence  of  divorce,  can  be  legally  resisted  only  by 
evidence  of  such  facts  or  circumstances,  as  are  sulHcient  to 

t  fianbary  Claim  of  Peerage,  D.  P.  c  lb. 

9  May,  isi  1.  Opinion  of  the  judges,  d  lb. 

b  Banbury  Claim  of  Peerage,  D.  P.  e  lb. 

Opinion  ofthejudgei,  13  May,  1811.  f  lb. 

V.  Tbia  claim  wai  disallowed,  D.  P.  g  lb.  $•  C.  4  July,  I8l  1. 

9  Marcb,  isia.  si  Peers  to  ]3. 
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prove,  to  the  satisfaction  of  those  who  are  to  decide  the 
question,  that  no  sexual  intercourse  did  take  plaoe  between 
the  husband  and  wife  at  any  time,  when  by  such  intercoune 
the  husband  could,  by  the  laws  of  nature,  be  the  fieither  o! 
such  child\ 

Where  the  legitimacy  of  a  child  in  such  a  case  is  disputed, 
on  the  ground  that  the  husband  was  not  the  father  ot  such 
child,  the  question  to  be  left  to  the  jury  is,  whether  the  hus- 
band was  the  father  of  such  child ;  and  the  evidence  to  prove 
that  he  was  not  the  father,  must  be  of  such  fyct^  and  circum-* 
stances,  as  are  sufficient  to  prove  to  the  satisfaction  of  a 
jury,  that  no  sexual  intercourse  took  place  between  the  bus* 
oand  and  wife  at  any  time,  when,  by  such  intercourse  the 
husband  could»  by  the  laws  of  nature,  be  the  father  of  such 
child*  (43). 

Mortgagee.'^ln  ejectment  by  a  mortgagee,  if  the  mort* 
gagor  be  in  possession^,  proof  of  the  execution  of  the  mort- 
gage deeds  by  the  subscribing  witness,  will  be  sufficient  to 
support  the  piortgagee's  title ;  but  if  a  third  person  is  in  pos- 
session, the  mortgagee  should  also  prove,  that  such  third 
person  has  paid  rent  to,  or  otherwise  acknowledged  the  title 
of  the  mortgagor. 

Rector. — In  ejectment  by  a  rector  for  a  rectory',  it  seems 
that  it  is  not  necessary  for  the  plaintiff  to  prove  that  he  sub- 
scribed and  publicly  read  the  thirty-nine  articles;  for  where 
any  act  is  required  to  be  done,  so  that  the  party  neglecting 
it  would  be  guilty  of  a  criminal  neglect  of  duty  in  not  hav- 
ing done  it,  the  law  presumes  the  affirmative,  and  throws 
the  burthen  of  proving  the  contrary  on  the  other  side". 
Hence  where  a  prebendary  brought  ejectment  for  a  house, 

h  OpinioBoftbejudgC8,S.C.4  Jvly,  Bl.  R.  8S3.    See  alto  lyUlimnM  t* 

1811.  East  India  Compau;,  3.  "EmhVu  R, 

}  lb.  199. 

k  Pea1te*8  Evid.  324 .  in  Sherrard's  ca»e,  cit*d  bj  de  Grey,  C- 

'  1  Sm  Monk  V.  Butler,  1  Roll.  Rep.  83.  J .  delivering  the  opinion  of  l^ie court 

recognised  in  Powell  ▼.  M  ilbaiik,  s  in  Powell  ▼.  Miibaok,  9  Bl  R.  853. 


(43)  "  The  non-existence  of  sexual  intercourse,  is  generally  ex- 
pressed by  the  words  "  non-access  of  the  husband  to  the  wife." 
And  wc  understand  those  expressions  as  applied  to  the  present 
question  as  meaning  tlie  same  thing ;  because  in  one  sense  of  the 
word  "  access,"  the  liusband  may  be  said  to  have  access  to  his 
wife  as  being  in  the  same  place^  or  in  the  same  house^  and  yet  under 
circumstances  such  as  instead  of  proving,  tend  to  disprove,  that 
any  sexual  intercourse  had  taken  place  between  them.**  Remark 
of  the  judges, 
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beloDgiiu;  to  his  prebend,  and  was  required  to  shew  that  he 
had  pertormed  tne  requisites  necessary  by  law  to  make  him 
prebendary ;  Wllmot  J.  held,  that  it  ought  to  be  presumed 
that  he  had  performed  them,  until  something  appeared  to 
the  contrary. 

In  addition  to  the  proof  of  his  title,  the  lessor  of  the 
jriaintiff  must»  if  the  landlord  be  made  defendant,  prove  his 
tenant  or  tenants  in  possession  of  the  lands,  &c.  to  ^hich 
I>laintifr  makes  title" ;  or  if  the  tenant"^  or  tenants  in  posses- 
sion defend,  the  lessor  of  the  plaintiff  must  prove  him  or 
them  in  possession  of  the  lands,  &c.  to  which  he  makes  title. 
But  where  the  defendant  comes  in  as  landlord,  to  connect 
him  with  the  premises  to  which  the  lessor  of  the  plaintiff 
makes  title,  it  is  enough  to  shew  that  the  declaration  was 
served  upon  the  tenant  in  possession  of  these  premises',  or 
tbat  landlord  was  in  receipt  of  rents  and  profits  f. 

N.  A  tenant  in  possession  cannot  be  a  witness  to  support 
his  own  possession^ 

If  a  material  witness  for  the  defendant  be  made  a  co-de« 
fendant,  he  should  suffer  judgment  by  default  (44).  Where^ 
there  are  several  demises  of  two  persons,  although  the  evi- 
dence shews  the  title  to  be  exclusively  in  one  of  them,  the 
other  cannot  be  compelled  by  the  defendant  to  be  examined 
as  a  witness  for  him ;  because  the  lessor  for  the  plaintiff  in 
ejectment  is  substantially  the  plaintiff  on  the  record'. 

The  parish  register,  or  an  examined  copy  thereof,  will  be 
evidence  to  prove  christenings,  marriages,  or  burials. 

The  erigtnftl  visiti^ioii  books  of  heraldsS  compiled  when 
progresses  were  solemnlj^  and  regularly  made  into  every 
part  of  the  kingdom,  to  inquire  into  the  state  of  families, 
and  to  register  such  marriages  and  descents,  as  were  veri- 
fied to  them  on  oath«  are  allowed  to  be  good  evidence  of 
pedigrees. 

n  Smith  t.  Maon^  i  Will.  990.    Fena  q  Fean  v.  Cooke,  3  Camp.  N.P.C.  51 9. 

d.BlaDchardv.Wood,  1  Boa.&Pul.  r  Doe  d.  Foater  ▼.  Williams,  Cowp. 

573.  691. 

o  Goodrtfbt  ^.  Rich,  7  T.  R.  397.  in  a  Fenn  on  the  several  demises  of  Pew- 

which  Doe  d.  Jesse  ▼.  Bacchus,  Bal.  tries  and  Thompson  v.  Granger,  3 

N.  P.  1 10.  waa  orcrrnled.  Camp.  N.  P.  C.  177. 

p  Doe  w.  Alexander,  3  Camp.  N.  P.  C,  t  Matthew  ▼.  Port,  Comb.  63.    3  Bl. 

516.  Comm.  €.  7. 11. 


(44)  One  of  two  defendants,  who  has  stifFered  judgment  by 
default,  may  be  called  to  prove  the  other  defendant  m  possession^ 
Doe  d,  Harrop  v.  Green,  4  Esp.  N.  P.  C.  198*  sed  qua*  and  see 
Chapman  v«  GiaTes,  ^  Camp.  N.  P.  C.  333.  n. 
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Although  it  is  a  general  rule  that  hearsay  evidence  is  not 
admissible,  yet  in  some  cases  where  a  strict  adherence  to 
that  rule  would  utterly  prevent  the  party  from  establishing 
his  case,  the  law  sanctions  a  departure  from  it  (45).  Hence 
the  declarations  of  the  members  of  a  family,  and,  perhaps, 
of  others  living  in  habits  of  intimacy  with  them  (46),  are 
received  in  evidence  as  to  pedigrees^ ;  but  evidence  of  what 
a  mere  stranger  has  said  has  ever  been  rejected  in  such  cases. 

The  husband  has  been  considered  as  a  member  of  the 
wife's  family  within  this  exception";  and,  consequently,  his 
declarations  as  to  the  ill^itimacy  of  his  wife  are  admissible 
in  evidence. 

In  the  case  of  the  Banbury  claim  of  peerage,  D.  P.  S3d 
February,  1809,  the  counsel  for  the  petitioner  stated  that  he 
would  offer  in  evidence  certain  depositions  taken  upon  a  bill 
(seeking  relief),  filed  in  the  Court  of  Chancery  on  the  9th  of 
February,  1640,  by  Edward,  the  eldest  son  of  the  first  Earl 
of  Banbury,  an  infant,  by  his  next  friend.  This  evidence 
having  been  objected  to,  and  the  point  argued,  the  following 
questions  were  proposed  to  the  judges:     . 

Upon  the  trial  of  an  ejectment  brought  by  E.  F.  against 
G.  H.,  to  recover  the  possession  of  an  estate,  E.  F.,  to  prove 
that  C.  D.,  from  whom  E.  F.  was  descended,  was  the  legiti- 
mate son  of  A.  B.,  offered  in  evidence  a  bill  in  Chancery,  pur- 

t  Per  Lord  Kenyoo,  C.J.  in R.  y.  Erie-    u  Vowles  v.  Yonn^,  13  Vet.  140.  Lord 
well,  3  T.  R.  733.  Erskine  C. 


(45)  "  Hearsay  is  good  evidence  to  prove,  who  is  my  grand' 
ftither,  when  hi*  married,  what  children  he  had,  &c.  of  which  it  is 
not  reasonable  to  presume  that  I  have  better  evidence ;  so  to  prove 
that  my  father,  mother,  cousin,  or  other  relation  beyond  the  sea  is 
dead,  and  tlie  common  reputation  and  belief  of  it  in  the  family, 
gives  credit  to  such  evidence."  Gilb.  L.  Ev,  1 1 2.  edit.  176I.  See 
also  Doe  d.  Banning  v.  Griffin,  15  East,  293,  where  it  was  proved 
by  one  of  the  family,  that  many  years  before,  a  younger  brother 
of  the  person  last  seized  had  gone  abroad,  and  according  to  the 
repute  of  the  family  had  died,  and  that  witness  had  never  heard  in 
the  family  of  his  having  been  married.  This  was  hold  en  to  be 
sufficient  prfiii4/aci>  evidence,  that  the  party  was  dead  without 
lawful  issue. 

(46)  In  ejectment  between  the  Duke  of  Athol  and  Lord  Ash- 
burnham,   E.  14  Geo.  2.  Mo  Sharpe,  who  was  attorney  in  the 

'cause,  was  admitted  to  prove  what  Mr.  Worthington  (who  happen- 
ed to  die  before  the  trial)  had  told  him  he  knew  and  had  heard  in 
egard  to  the  pedigree  of  the  family.     Gilb«  L«  £v»  112« 
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porting  to  have  been  filed  by  C.  D.  150  years  before  that 
time  by  his  next  friend,  such  next  friend  therein  stiling  him-* 
self  the  uncle  of  the  infant  for  the  purpose  of  perpetuating 
testimony  of  the  ftct  that  C.  D.  was  the  legitimate  son  of 
A.  B.,  and  which  bill  stated  him  to  be  such  Intimate  son 
(but  no  persons  claiming  to  be  heirs  at  law  of  A.  B.y  if  C«  D. 
w:as  illegitimate,  were  parties  to  the  suit»  the  only  defendant 
beii^  a  person  alleged  to  have  held  lands  under  a  lease  from 
A.  B.,  reserving  rent  to  A.  B.  and  his  heirs) :  and  also  offered 
in  evidence  depositions  taken  in  the  said  cause ;  some  of  them 
purporting  to  be  made  by  persons  stiling  themselves  relations 
of  A.^.;  others  stiling  themselves  servants  in  his  family; 
others  stiling  themselves  to  be  medical  persons  attendant 
upon  the  family :  and  in  their  respective  depositions  stating 
facts,  and  declaring  that  C.  D.  was  the  legitimate  son  (^ 
A.  B.,  and  that  he  was  in  the  family,  of  which  they  were 
respectively  relations,  servants,  and  medical  attendants^  re* 
puted  so  to  be. 

1st  question.  Are  the  bill  in  equity,  and  the  depositions 
respectively,  or  any,  and  Which  of  them,  to  be  received  in 
the  courts  below,  upon  the  trial  of  such  ejectment  (G.  H. 
not  claiming  or  deriving,  in  any  manner,  under  either  the 
plaintiff  or  defendant  in  the  said  chancery  suit),  either  as 
evidence  of  facts  therein  [alleged,  denied,  or]  deposed  to, 
or  as  declarations  respecting  pedigree:  and  are  they,  or  any, 
and  which  of  them,  evidence  to  be  received  in  the  said 
cause,  that  the  parties  filing  the  bill,  and  making  the  depo- 
sitions,  respectively  sustained  the  character  of  uncle,  rela- 
tions, servants,  and  medical  persons,  which  they  describe 
themselves  therein  sustaining. 

Answer  (47).  Neither  the  bill  in  equity,  nor  the  deposi- 
tions, are  to  be  received  in  evidence  in  the  courts  below,  on 
the  trial  of  the  ejectment,  either  as  evidence  of  the  facts 
therein  [alleged,  denied,  or]  deposed  to,  or  as  declarations 
respecting  pedigree:  neither  are  any  of  them  evidence  that 
the  parties  filing  the  bill,  or  making  the  depositions' respec- 
tively sustained  the  characters  of  uncle,  relations,  servants, 
and  medical  persons,  which  they  describe  themselves  therein 
sustaining.  The  judges  further  added,  that  it  would  not  make 
any  difference  in  their  opinion,  if  the  bill,  stated  to  have 
been  filed  by  C.  D.,  by  his  next  friend,  had  been  a  bill  seek- 
ing relief. 


(47)  The  C.  J.  of  C.  B.  delivered  the  opinion  of  the  judges  on 
the  30th  May,  1809. 
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Snd  ouestion.  Whether  any  bill  in  chancery  can  ever  be 
received  as  evidence  in  a  court  of  law»  to  prove  any  facts 
either  alleged  or  denied  in  such  bill? 

Answer.  Generally  speaking,  a  bill  in  chancery  cannot 
be  received  as  evidence,  in  a  court  of  law,  to  prove  any  fact 
either  allied  or  denied  in  such  bill.  But  whether  any  pos* 
sible  case  might  be  put  which  would  form  an  exception  to 
such  general  rule,  the  judges  could  not  undertake  to  say. 

3rd  question.  Whether  depositions,  taken  in  the  Court  of 
Chancery,  in  consequence  of  a  bill  to  perpetuate  the  testi- 
mony of  witnesses,  or  otherwise,  would  be  received  in  evi-» 
dence  to  prove  the  facts  sworn  to,  in  the  same  way  and  to 
the  same  extent  as  if  the  same  were  sworn  to  at  the  trial  of 
an  ejectment  by  witnesses  then  produced  ? 

Answer.  Such  depositions  would  not  be  received  in  evi* 
dence,  in  a  court  of  law,  in  any  cause  in  which  the  parties 
were  not  the  same  as  in  the  cause  in  the  Court  of  Chanceiy, 
or  did  not  claim  under  some  or  one  of  such  parties. 

If  the  question  be,  whether  a  certain  manor  be  ancient 
demesne  or  not,  the  trial  shall  be  by  Domesday  Book,  which 
will  be  inspected  by  the  court'. 

In  ejectment  for  the  manor  of  Artam^,  the  defendant 

E leaded  ancient  demesne,  and  when  Domesday  Booh  was 
rought  into  court,  would  have  proved,  that  it  was  anciently 
called  Nettam,  and  that  Nettam  appears  by  the  book  to  be 
ancient  demesne;  but  he  was  not  permitted  to  give  such 
evidence ;  for  if  the  name  be  varied,  it  ought  to  mve  been 
averred  on  the  record. 

An  ancient  writing  found  among  the  court  rolls  of  a 
manor,  stated  to  be  ex  assensu  omnium  tenentium^  and  proved 
to  have  been  delivered  down  from  steward  to  steward,  is 
admissible  evidence,  although  not  signed  by  any  person,  to 
prove  the  course. of  descent  within  the  manor*.— ^And  the 
same  rule  holds,  with  respect  to  an  entry  in  the  court  rolls 
of  a  presentment  made  by  the  homage  of  the  customary 
mode  of  descent  within  the  manor,  although  no  instances  be 
proved  of  any  person  having  taken  according  to  the  mode  of 
descent  pointed  out  in  the  presentment*. 

Custom  is  of  the  very  essence  of  a  copyhold ;  and  if  the 
custom  be  silent,  the  common  law  must  regulate  the  course 
of  descent. — Customs  are  to  be  taken  strictly  and  cannot  be 

X  Hob.  188.  t  Denn  d.  Goodwin  T.Spraj,  i  T.  R. 

y  Gregory  v.  Withers,  H.  «8  Car.  3.        466. 
Gilb.  Er.  44.  3  Keb.  588.  S.  C.  a  Roe  d.  Bebec  v.  Parker,  s  T.  R.  96. 
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extoided  by  implication. — ^Hence  where  the  custom  i8,  that 
the  eldest  sister  shall  inherit,  yet  by  that  custom  the  eldest 
aunt  or  the  eldest  niece  shall  not  inherit  the  land^  So  if 
the  custom  be  that  the  youngest  son  shall  inherit,  and  a  man 
has  issue  two  sons  and  dies,  and  the  land  descends  to  the 
younger  son,  who  dies  without  issue,  the  eldest  son  of  the 
eldest  brother  shall  have  the  land ;  because  the  custom  does 
not  hold  in  the  transversal  line,  but  only  in  the  lineal  de- 
scents 

Evidence  of  reputation  of  the  custom  of  a  manor',  that, 
in  default  of  sons,  the  eldest  daughter^  and,  in  default  also 
of  daughters,  the  eldest  sister,  and  in  case  of  the  death  of 
all,  the  descendants  of  the  eldest  daughter  or  sister  respec- 
tively ci  the  person  last  seised  should  take,  is  proper  to  be 
left  to  the  jury  of  the  existence  of  such  a  custom,  as  applied 
to  a  great  nephew  (the  grandson  of  an  eldest  sister)  of  the 
person  last  seised ;  although  the  instances  in  which  it  was 
proved  to  have  been  put  in  use  extended  no  farther  than 
those  of  eldest  daughter  and  eldest  sister,  and  the  son  of  an 
eldest  sister.  The  existence  of  such  extended  custom  in 
adjacent  manors  seems  to  be  no  evidence  of  the  custom  in 
the  particular  manor. 

The  premises  were  laid  in  the  declaration  to  be  in  the  parish 
of  Famham,  and  at  the  trial  were  proved  to  be  in  the  parish 
of  Farnham  Royal ;  but  it  was  not  shewn  by  the  defendant 
that  there  were  two  Famhams.  The  variance  was  holden  to 
be  immaterial  S 

Evidence  on  the  part  of  the  Defendant.'^f  the  defendant 
prove  a  title  out  of  the  lessor  of  the  plaintiff,  it  is  sufficient, 
though  he  have  not  any  title  himself;  but  he  ought  to  prove 
a  subsisting  title  out  or  the  lessor,  for  prodifcing  an  ancient 
lease  for  1000  years  will  not  be  sufficient,  unless  he  likewise 
prove  possession,  under  such  lease,  within  twenty  years', 
do  if  the  defendant  produce  a  mortgage  deed,  where  the  in- 
terest has  not  been  paid,  and  the  mortgagee  never  entered, 
it  will  not  be  sufficient  to  defeat  the  lessor,  who  claims  under 
the  mortgagor*;  because  it  will  be  presumed,  that  the  money 
was  paid  at  the  day,  and  consequently,  that  it  is  not  a  sub- 
sisting title ;  but  if  the  defendant  prove  interest  paid  upon 
such  mortgage  after  the  time  of  redemption,  and  within 
twenty  years,  it  will  be  sufficient  to  nonsuit  the  plaintiff. 
No  leas  time  than  twenty  years  will  raise  a  presumption  that 

b  RatcUff  V.  Cbapauiii,  4  Leon.  948.  e  Doe  d  Toilet  v.  Salter,  is  £a«t,  9« 

c  1  Rol.  Abr.'€84.  pi.  2.  f  Bull.  N.p.  no. 

d  Doe  d.  Foater  and  anotber  ▼.  Slaton,  e  WiUon  ▼.  WUberby,  per  Holt,  C.J. 

JSEaat,62.  BnU.  N.P.  no. 
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a  mortgage  term  has  been  assigned  or  surrendered ;  although 
the  defendant  neither  proves  that  interest  continues  to  be 
paid,  nor  in  any  way  accounts  for  his  possession  of  the  mort- 
gage deed**.  . 

The  defendant  produced  a  mortgage  for  years*,  by  deed, 
from  the  plaintiff's  ancestor,  upon  which  w^as  an  indorse- 
ment in  hoec  terba,  "  Received  of  M.  O.  500/.  on  the  within 
**  recited  mortgage,  and  all  interest  due  to  this  day ;  and  I 
**  do  hereby  release  to  the  said  M.  O.,  and  discharge  the 
"  mortgaged  premises  from  the  said  term  of  500  years.'* 
On  a  case  reserved,  the  court  held,  1st,  that  these  words 
amounted  to  a  surrender  of  the  term ;  2d,  that  such  surren- 
der might  be  by  note  in  writing,  without  deed,  by  the  statute 
of  frauds  (29  Car.  2.  c.  3.  s.  3.) ;  3d,  that  a  note  in  writing 
was  not  required  to  be  stamped  (48). 


XII.  Verdict — Judgment — Execution. 

Verdict. — ^In  an  ejcctio  firmas  of  a  messuage^  if  it  be 
found  that  a  small  part  of  the  house  is  built,  by  encroach- 
n^ent,  upon  the  land  of  the  plaintiff,  and  not  the  residue, 
yet  plaintiff  shall  recover  for  that  parcel  by  the  name  of  a 
messuage. 

Upon  trial  at  bar  in  an  ejectio  firfrne^^  by  a  jury  from 
Kent,  the  declaration  was  of  a  fourth  part  of  a  fifth  part; 
and  the  title  of  the  plaintiff  was  only  to  one-third  of  one- 
fourth  of  one-fifth,  being  only  one-third  of  what  was  declared 

b  Doe  ▼.  Calvert,  5  Taunt.  1 70.  k  9II0U.  Abr.  704. 

i  Fanner  d.  Earl  v.  Rogers  and  an.  1   Ablett  d.Glenbamv.  Skinner,  iSidf. 

other,  T.  1755.  C.  B.  Bull.  N.  P.  1 10.  «89. 

8  Wils.96.  S.C. 


(48)  So  in  Hodges  v.  Drakeford;  1  Bos.  &  Pul.  N.  R.  270.  it 
was  holden,  that  an  assignment  in  writing,  not  under  seal,  indorsed 
en  a  lease,  did  not  require  a  stamp  duty  before  the  stat.  44  Geo.  S* 
c.  98.  But  now,  by  that  statute,  a  deed  or  other  instrument  of 
assignment  is  made  subject  to  a  stamp  duty.  The  like  provision 
has  been  made  by  the  last  stamp  act,  56  Geo*  3*  c*  1 84.  See  Scbe* 
dulej  part  I.  tit.  Mortgage, 
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for.  And  it  was  said,  that  plaintiff  could  not  have  a  verdict^ 
because  the  verdict  ought  to  agree  with  the  declaration.  But 
per  cur.  The  verdict  may  be  taken  according  to  the  title. 

In  ^ectment,  declaration  was  for  a  moiety  of  land  of 
gavelkind  tenure,  in  Kent"^ ;  and  the  question  was,  whether 
the  lessor  of  the  plaintiff  could  recover  a  third  part  of  the 
land  described,  having  claimed  a  moiety  in  the  declaration  ? 
Lord  Mansfield  C.  J.  **  The  lessor  of  the  plaintiff  shall  re- 
cover according  to  his  title,  and  it  is  not  any  objection  to  his 
recovering  what  he  has  really  a  title  to,  that  he  has  demanded 
more."  If  an  ejectment  is  brought  for  forty  acres,  plaintiff 
may  recover  twenty  acres".  Denison,  J.  **  In  ejectment, 
planitiff  generally  declares  for  more  than  he  hopes  to  recover, 
if  he  claims  a  messuage  in  the  declaration,  he  may  recover  a 
moiety." 

Judgment. — ^The  form  of  the  judgment,  after  verdict  for 
the  plaintiff  in  ejectment  on  a  single  demise,  is,  "  that  the 
•*  plaintiff  do  recover  his  term  aforesaid,  yet  to  come  and 
unexpired,  of  and  in  the  said  tenements,  with  the  appur- 
tenances above-mentioned,  whereof  it  has  been  found  by 
the  jurors  aforesaid,  that  the  defendant  is  guilty  of  the 
trespass  and  ejectment  aforesaid,  and  his  damages  afore- 
said, by  the  jurors  aforesaid,  in  form  aforesaid  assessed : 
*'  and  also  '■  L  to  plaintiff  at  his  request,  for  his  costs  and 
"  chaises  aforesaid,  by  the  court  here  for  an  increase  adjudg- 
*'  ed,  which  said  damages  in  the  whole  amount  to  ■/, 
"  And  let  the  said  defendant  be  taken,  &c." 

Where  the  ejectment  is  brought  on  several  demises,  a 
•light  alteration  in  the  language  of  the  preceding  form  will 
be  necessary,  in  order  to  adapt  it  to  the  particular  case. 

The  court  will  make  every  possible  intendment  to  support 
the  judgment.  A  bare  possibility  of  title,  consistent  with 
the  judgment,  will  be  sufficient  Hence,  where  in  the  de- 
claration two  demises  were  alleged  for  the  same  term%  both 
as  to  commencement  and  duration,  by  two  different  persons^ 
of  the  same  premises ;  and  the  judgment  was,  "  that  the 
plaintiff  should  recover  his  terms;"  it  was  objected,  on 
error,  that  it  was  impossible  the  plaintiff  could  have  a  right 
to  recover  the  two  terms,  according  to  the  words  of  the 
declaration;  because  if  A.  demise  to  a  man  an  estate  for 
forty  years,  and  then  B.,  at  the  same  moment,  demise  the 


m  Denn  d.  Burgen  v.  Fonris,  i  Ban*.        Meredith  t.  Raud,  43  Elit.  Dyer, 

996.  and  MSS.  See  Comb.  lOi .  1 15.  b.  pi.  67.  iu  marfr.  s.  P.     • 

a  Sm  Gay  t.  RaDd,  Cro.  Elis.  19.  and    o  Morrea  t.  Barry,  Str.  1190.  I  Wilt* 

I.S.C. 


tc 
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same  estate  to  a  man  for  forty  years,  it  is  impossible  both 
caahave  a  right  But  the  court  overruled  the  objection, 
observing^  that  it  might  be  in  rerum  naturd,  that  the  estate 
might  have  belonged  to  two  joint  tenants,  who  might  have 
refused  to  concur  in  one  lease,  but  each  might  have  made  a 
lease  of  the  whole,  which  would  operate  as  a  lease  of  the 
Hioiety.  So  where  the  dedaxatton  m  ejectment  contained 
two  eternises  P,  each  of  an  undivided  third  of  the  same  estate, 
for  the  same  ierm»  but  by  different  lessors;  and  the  judg* 
roent  was,  '*  that  the  plaintiff  should  recover  his  said  iermsJ* 
It  was  objected,  <hi  error,  that  the  judgment  being  for  the 
recovery  of  two  undivided  thirds  (under  a  title,  explained 
by  the  facta  disclosed  by  the  bill  of  exceptions,  even  in  the 

5>arts  stating  the  proof  for  the  defendant  m  error,  to  be  only 
or  one  undivided  third,  and  confessed  to  be  in  fact  to  no 
greater  extent,)  was  erroneous.  But  the  court  overruled  the 
objection,  observing,  that  this  did  not  come  before  the  court 
by  special  verdict,  but  by  bill  of  exceptions,  consequently 
what  other  evidence  was  given  besides  that  stated  in  the 
bill  did  not  appear ;  that  it  did  appear  that  a  great  deal  of 
other  evidence  was  given,  and  for  any  thing  tlmt  appeared, 
there  might  be  a  title  to  another  undivided  tbiid  of  tha 
estate. 

ExecutiofL'^lt  is  usual  for  the  plaintiff  to-  indemnify  the 
sheriffs  and  then  the  sheriff  gives  the  plaintiff  execution  of 
what  he  demands.  If  the  plaintiff  taice  out  execution'  for 
more  than  the  recovery  warrants^,  the  court  will  interpose  in 
SI  summary  way,  and  restore  the  tenant  to  the  possession  of 
aoch  part  la  was  not  recovered. 

If  the  execution  be  for  twenty  acres',  the  sheriff  must 
((ive  possession  of  twenty  acres,  according  to  the  estimation 
gf  the  county  where  the  lands  lie. 

It  is  at  the  election  of  the  plaintiff  whether  the  sheriff 
shall  return  the  writ  of  hab.  fac.  pos.  or  not*.  The  court 
will  not  oblige  the- sheriff  to  return  it,  except  at  the  instance 
of  the  plaintiff.  But  after  possession  has  been  given  under 
the  writ*,  the  plaintiff  cannot  sue  out  another  writ,  although 
he  is  disturbed  by  the  same  defendltnt,  and  though  the  she- 
riff  have  not  returned  the  former  writ;  for  an  alias  cannot 
issue  after  a  writ  is  executed ;  if  it  could,  the  plaintiff,  by 
omitting  to  call  on  the  sheriff  to  make  his  return  to  the 

p  Ilpev.Power,P.P.  8B«|i.aQdPQU    r  1  Rol.  Rep.  480.  i  Ru|.  Abr.  asS* 

N.R.I.  (H.)pl.4. 

q  I  Burr.  699*  9  Btirr.  ^9.  Doe  d.    ■  Palm.  989. 

Saul  T.  DswfOD,  C.  B.  3  WUa.  49«        I  Doc  d^  Pate  t^  Roe^  t  Tattnton>  It 
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trrit,  might  retain  the  right  of  suing  out  a  new  habere 
facias  posjtessionem,  as  a  remedy  for  any  trespass  which 
the  same  tenant  mig^ht  commit  within  twenty  years  next 
after  the  date  of  the  judgment 


«c 


XUI.  Writ  of  Error. 

Br  Stat  16  &  17  Car.  2.  c.  8.  s.  3.  it  is  enacted,.that  '*  No 
**  execution  shall  be  staid  by  writ  of  error  upon  any  judg- 
"  ment»  after  verdict  in  yectiofrmcB,  unless  the  plaintiff,  m 
''  error,  shall  become  bound  in  such  reasonable  sum  as  the 
court  of  error  shall  think  fit,  to  pay  the  plaintiff  in  eject-- 
ment,  all  such  costs,  damages,  and  sums  of  money,  as 
**  shall  be  awarded  upon,  or  after  such  judgment  affirmed, 
**  discontinuance,  or  nonsuit  had." 

Although  the  words  of  the  statute  seem  to  require  a  re-^ 
cognizance  by  the  plaintiff  in  error  himself  \  yet  it  has  been 
hoXdIen,  that  the  intention  of  the  legislature  will  be  satisfied 
by  plaintiffs  in  error  procuring  responsible  persons  to  enter 
into  the  obligation  required. 

By  another  clause*  of  the  same  statute,  **  in  case  of  af- 
**  firmance,  discontinuance,  or  nonsuit,,  the  courts  are  to 
'*  issue  a  writ  to  inquire  as  well  of  the  mesne  profits,  as  of 
**  the  damages,  by  any  waste  committed,  after  the  first  judg« 
«'  ment;  and  are  thereupon  to  give  judgment,  and  awanl 
^  execution  for  the  same,  and  also  for  costs  of  suit/' 


XIY:  In  what  Cases  a  Court  of  Equity  will  restrain, 
the  Party  from  bringing  further  EjectmenUt 
by  granting  a  perpetual  Iiy  unction. 

Where  several  verdicts  had  been  obtained  in  ejectment, 
upon  the  same  title,  to  the  satisfaction  of  the  court,  a  per- 
petual injunction  was  granted,  in  the  case  of  Earl  of  Bath, 

« 

•  Keeoe  t.  Deardoo,  8  East,  998*  x  S.  4. 
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infant,  and  others,  v.  Sherwin  and  others,  D.  P.  17th  Januaiy, 
1709^  reversing  the  decree  of  Lord  Chancellor  Cowper.  N. 
Lord  Cowper  and  Lord  Sommers  were  present  in  the  House 
of  Lords  when  thi§  decree  was  reversed.  , 

After  this  reversal  of  Lord  Cowper's  decree,  it  was  usual 
to  grant  perpetual  injunctions  under  the  like  circumstances, 
as  was  said  by  Baron  Price,  in  the  case  of  Barefoot  v.  Fry, 
in  the  Court  of  Exchequer.  The  case  of  Barefoot  v.  Fry* 
was  determined  by  Eyre,  C.  B.  and  Price,  Page,  and  Gilbert, 
barons,  on  the  20th  of  February,  1723,  in  Serjeant's  Inn  Hall, 
on  a  bill  filed  for  a  perpetual  injunction  to  restrain  defendant. 
Fry,  from  any  further  proceeding  in  ejectment,  and  to  quiet 
plaintiff  in  his  possession.  The  defendant,  having  broughjt 
five  ejectments,  had  been  nonsuited  upon  full  evidence  in 
three,  and  verdicts  found  for  the  lessor  of  the  plaintiff  in  the 
other  two.  A  perpetual  injunction  was  granted,  although  it 
was  said  by  Mr.  Ward  (defendant's  counsel),  that  courts  of 
equity  did  not  decree  perpetual  injunctions  upon  ejectments, 
and  only  upon  an  issue  directed.  Eyre,  C.  B.  obser\'^ed,  that 
real  actions  could  not  be  brought  twice  for  the  same  thing, 
but  now  ejectments  having  been  introduced  in  the  place  of 
real  actions,  a  party  might  bring  as  many  ejectments  as  he 
should  think  fit ;  and  this  was  a  reason,  why  courts  of  equity 
should  settle  and  quiet  the  rights  of  parties. 

In  Harwood  v.  Rolph,  after  three  verdicts  in  ejectment, 
another  ejectment  was  brought,  in  1772,  upon  which  a  spe- 
cial verdict  was  found  and  argued  in  C.  B.  in  Easter,  arid 
Trinity  Terms,  1773;  and  in  Hil.  T.  1774,  judgment  was 
given  for  the  lessor  of  the  plaintiff  (3  Wils.  497.  2  BL  937. 
S.  C.)  and  upon  error  brought  in  the  Court  of  King's  Bench, 
the  cause  was  argued  there  in  Trinity  and  Michaelmas  term, 

1774,  and  the  judgment  of  the  court  of  C.  B.  was  reversed 
(see  Cowp.  87.);  whereupon  the  lessors  of  the  plaintiff 
brought  a  writ  of  error  in  parliament,  and  on  the  9tn  May, 

1775,  the  judgment  of  the  court  of  B.  R.  was  affirmed. 
Upon  a  bill  filed  in  the  Court  of  Chancery,  ^  motion  was 
made  for  a  perpetual  injunction,  to  restrain  defendants  from 
jtny  further  proceeding  in  ejectment,  which  wa?  finally  heard 
before  Ld.  Bathurst,  Cn.  assisted  by  Sir  Thomas  Sewell,  M.  R. 
on  the  13th  June,  1776,  when  an  order  was  made  for  a  per- 
petual injunction. 

y  This  case  was  rrcogiiized  in  Leigh-        S17.  Journals  H.  of  Lords,  vol  3|.  fo. 
ton  ▼.  Do.  M.  7  G.Str.  404.afi]rnied        455. 
|>rP.  ad  March,  17^0.  3  Bro.  P.  C.    c  Bonb.  158.  pi.  SS8. 
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XV.  Of  the  Action  of  Trespass  for  Mesne  Profits. 

Altuougu  the  judgment  in  ejectment  is  for  the  recovery 
of  damages,  as  well  as  of  the  term,  yet,  from  the  nature  ct 
the  declaration  in  that  action,  such  damages  are  necessarily 
coufiiied  to  a  compensation  tor  ihe  injury  sustained  by  the 
ejectment,  which  being  fictitious,  the  damages  must  of  course 
be  nominal.  For  the  real  injury  sustained  by  the  plaintif)', 
viz.  the  perception  of  the  mesne  profits  by  the  tenant  in  pos- 
session, the  law  has  provided  another  remedy,  namely,  by 
an  action  of  trespass,  vi  et  armis^  which  may  be  brought  by 
the  lessor  of  the  plaintift*  in  ejectment,  either  in  his  own 
name,  or  in  the  name  of  the  fictitious  lessee  (49)  against  the 
person  in  actual  possession  and  trespassing;  and  in  which  the 
plaintiff'  may  declare,  not  only  for  the  loss  of  the  mesne  pro- 
fits, but  also  for  the  costs  of  the  ejectment,  where  the  case 
requires  it,  as  after  judgment  in  ejectment  by  default  against 
the  casual  ejector.  This  action  is  local  in  its  nature,  and 
must  be  brought  in  the  county  where  the  lands  lie. 

It  was  formerly  doubted,  whether  an  action  for  mesne 
profits  could  be  brought,  in  the  name  of  the  fictitious  lessee 
or  nominal  plaintiff  in  ejectment,  after  a  judgment  by  dC'- 
fatilt  against  the  casual  ejector :  but  in  the  case  of  Aslin  v* 
Parkin,  2  Burr.  ()(J5.  Banies,  472.  4to  edit.  S.  C.  it  was  deter- 
mined, that  it  might  be  so  brought,  as  well  as  after  a  judg- 
ment upon  a  verdict,  against  the  tenant  in  possession. 

The  action  for  mesne  profits  may  be  brought  by  one  tenant 
in  common,  who  has  recovered  in  an  action  of  ejectment  by 
default,  against  his  companion*. 

Evidence. — ^The  evidence  necessary  to  support  this  action 
(after  judgment,  upon  a  verdict  in  ejectment  against  the 
tenant  in  possession,  who  has  appeared  and  confessed  lease, 
entry,  and  ouster)  is  as  follows :  an  examined  copy  of  the 
judgment  in  ejectment,  and  of  the  rule  of  court  to^  confess 
lease,  entry,  and  ouster  (60),  proof  of  the  length  of  time 
during  which  the  defendant  has  occupied,  and  of  the  value 

a  Goodtitle  r.  Tombs,  3  Wils.  ii8. 


(49)  Where  the  action  is  brought  in  the  name  of  the  fictitious 
lessee,  the  court  will,  upon  application,  stay  the  proceedings,  until 
security  is  given  for  answering  the  costs.     Bull.  N.  P.  b9« 

(50)  *'  Where  the  judgment  is  had  against  the  tenant  in  posses* 
VOL.  II.  r 


722  EJECTMENT. 

of  the  mesne  profits,  and  of  the  costs  of  executing  the  writ 
of  possession. 

Where  the  judgment  in  ejectment  has  been  by  default 
a<i[ainst  the  casual  ejector,  and  so  no  rule  for  the  confession 
of  lease,  entry,  and  ouster,  the  plaintiff,  in  the  action  for 
mesne  profits,  ought  to  be  prepared  with  an  examined  copy, 
not  only  of  the  judgment,  out  of  the  writ  of  possession  also ; 
and  the  return  of  execution  thereon,  and  proof  of  the  costs 
in  the  ejectment,  and  in  executing  the  writ  of  possession : 
proof  of  the  value  of  the  mesne  profits  will  be  required  in 
this  case  as  in  the  former. 

The  judgment  in  ejectment  will  be  conclusive  evidence 
against  the  tenant  in  possession  of  the  plaintifi^s  title,  from 
tne  day  of  demise  laid  in  the  declaration  in  ejectment ;  con- 
sequently in  the  action  for  mesne  profits,  it  is  not  necessary 
for  the  plaintiff  to  be  prepared  with  proof  of  title,  except 
where  he  seeks  to  recover  profits  antecedent  to  the  day  of 
the  demise  (51),  or  brings  tiis  action  against  a  precedent  oc- 
cupier** (52). 

b  DecosU  ▼.  AtkiAc,  Bull.  N.  P.  87. 

tiorif  and  the  action  of  trespass  broutrht  against  him,  it  teems  suffi- 
cient to  produce  the  judgment  without  proving  the  writ  of  posses* 
sion  executed,  because  by  entering  into  the  rule  to  confess,  the  de- 
fendant is  estopped  both  as  to  the  lessor  and  the  lessee,  so  that 
either  may  maintain  trespass  without  proving  an  actual  entry ;  but 
tvhere  the  judgment  is  had  against  the  casual  ejector^  and  so  no 
rule  entered  into,  the  lessor  shall  not  maintain  trespass  without 
an  actual  entry,  and  therefore  ought  to  prove  the  writ  of  possession 
executed."  Thorp  v.  Fr}',  coram  Blencowe,  J.  1 1  W.  3.  MSS. 
Bull.  N.  P.  87*  Northeron  v.  Bowler,  at  £xon.  Ass.  Button  v.  Box, 
coram  Ahney,  J.  Oxford  Summ.  Ass.  1742.  S.  P.  Notwithstand- 
ing the  distinction  taken  in  the  preceding  case,  it  may  be  prudent, 
in  general,  to  be  prepared  with  an  examined  copy  of  the  writ  of 
possession  and  return  of  execution.  But  N.  If  the  plaintiff  has 
been  let  into  possession  by  the  defendant,  that  will  supersede  the 
necessity  of  proving  that  the  writ  of  possession  has  been  exe- 
cuted. Per  EUenborough,  C.  J.  in  Calvert  v.  Horsfall,  4  £sp. 
N.  P.  C.  167. 

"^5 1 }  These  profits  are  seldom  the  object  of  litigation,  because 
the  demise  and  ouster,  in  ejectment,  are  generally  laid  soon  after 
the  time  when  lessor*s  title  accrued.  Run.  Eject.  438.  N.  Where 
an  entry  has  been  made  to  avoid  a  fincy  the  party  so  avoiding  the 
line  cannot  lay  his  demise  in  ejectment,  or  recover  the  profits  that 
accrued,  before  such  entry.     Compere  v.  Hicks,  7  T.  R.  727. 

*  (52)  In  these  cases  the  action  should  be  broaght  in  the  name  of 
the  lessor  of  the  plaintiff. 
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1'he  general  issue  in  this  action  is»  Not  guilty. 

If  the  plaintiff  declares  against  the  defendant,  for  having 
taken  the  mesne  profits  for  a  longer  period  of  time  than  six 
years,  before  action  brought,  the  defendant  may  plead  the 
statute  of  limitations,  viz.  not  guilty  within  six  years  before 
the  commencement  of  the  suit,  and  thereby  protect  himself 
frcMD  all  but  six  years. 

This  action  being  for  the  recoveiy  of  damages*,  which  are 
uncertain,  the  bankruptcy  of  the  defendant  cannot  be  pleaded 
in  bar. 

A  judgment,  recovered  in  ejectment  against  the  wife*,  can- 
not be  given  in  evidence  in  an  action  against  the  husband  and 
wifi?,  for  the  mesne  profits. 

If  the  plaintiff  r^over  less  than  forty  shillings  damages*, 
and  the  judge  does  not  certify  that  the  title  came  in  ques- 
tion, the  plaintiff  will  not  be  entitled  to  any  more  costs  than 
damages. 

€  GoodtiUe  ▼.  North,  Doug.  583.  •  Dee  r.  Datict,  6  T.  R.  59s* 

4DeoiiY.WIutc«Bdwifc,7T.R.  119.    /  • 
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EXECUTORS  AND  ADMINISTRATORS. 

I.  Of  Bona  Notabilia. 

II.  Of  the  Nature  of  the  Interest  of  an  Executor  or 
Administrator  in  the  Estate  of  the  Deceased. 
In  what  Cases  it  is  transmissible ;  and  where 
an  Administration  de  bonis  nan  is  necessary. 

III.  Of  limited  or  temporary  Administrations. 

IV.  Of  an  Executor  de  son  Tort. 

y  •  Of  the  Disposition  of  the  Estate  of  the  Deceased  ; 
and  of  the  Order  in  which  such  Disposition 
ought  to  be  made. 
VI.  Of  Admission  of  Assets. 
VII.  Of  Actions  by  Executors  and  Administrators. 
VIII.  Of  Actions  against  Executors  aiid  Administrators. 
IX.  Of  the  Pleadings;  and  herein  of  the  Right  of 
Retainer — Evideiice — Costs — Judgment. 


I.  Of  Bona  Notabilia. 

15y  the  92d  canon,  (1)  "  If  a  testator  or  intestate  dies  in 
*'  one  diocese,  and  has,  at  the  time  of  his  death,  goods  or 


(I)  This  and  the  following  will  be  found  among  the  canons  made 
by  the  clergy  in  a  convocation,  holden  in  the  first  year  of  the  reign 
of  King  James  the  First,  A.  D.  l603.  They  received  the  royal 
assent,  out  were  not  confirmed  by  parliament.  Hence  it  was  holden 
in  Middleton  v.  Crofls,  Str.  1056.  that  the  canons  of  l60d  did  not 
proprio  vigore  bind  the  laity. 
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good  debts  to  the  value  of  five  pounds,  in  any  other  dio- 
cese or  peculiar  jurisdiction,  within  the  same  province,  tlie 
Erobate  of  the  will,  or  granting  letters  of  administration, 
elongs  to  the  prerogative  court  of  the  archbishop  of  that 
province;  and  every  probate  or  administration,  not  so 
granted,  is  declared  void ;  with  this  proviso,  that  if  any 
man  die  in  itinere^  the  goods  he  has  about  him  at  that 
time  shall  not  cause  his  will  or  administration  to  be  liable 
to  the  prerogative  court." 

And  by  the  93d  canon,  "goods  in  different  dioceses,  unless 
of  the  value  of  five  pounds,  shall  not  be  accounted  bona 
"  notabilia  (2);"  with  this  proviso,  "  that  this  shall  not  pre- 
judice those  dioceses,  where,  by  custom  or  composition, 
bona  notabilia  are  rated  at  a  greater  sum." 

Where  there  are  bona  notabilia*,  in  one  diocese  of  Canter^ 
bury  and  one  of  York,  the  bishop  of  each  diocese  must  grant 
an  administration. 

Where  in  two.dioceses  of  Canterbury*,  and  two  of  York, 
there  must  be  two  prerogative  administrations. 

It  appears  from  tlie  92d  canon,  before  stated,  that  if  ah 
ordinary  of  a  diocese  commits  administration,  Avhen  the  party 
has  bona  notabilia  in  difierent  dioceses,  such  administration 
is  merely  void ;  and  it  was  so  decided  according  to  Moor, 
145.  in  19  Eliz.  (3). 

a  Dorstov  ▼.  Ridley,  Salk.  ag.  b  Per  Cur«  ib. 


(2)  *'  It  seems,  that  this  canon  has  changed  the  law,  if  that  were 
otherwise  l)efone,  inasmuch  as  the  granting  of  administration  belongs 
to  the  ecclesiastical  law,  and  our  law  only  takes  notice  of  their  law 
in  this ;  and  therefore  they  may  alter  it  at  their  pleasure.'*  1  RolIe*a 
Abr.  909.  Executors,  (L)  pi.  5.     But  see  the  preceding  note. 

(3)  The  name  of  the  case  is  not  mentioned  in  Moor;  but  there 
is  a  case  in  2  Leon.  155.  by  the  name  of  Dunne's  case  of  this  year, 
and  on  this  poiot ;  from  which  it  appears,  that  the  court  were  di« 
vided  in  opinion:  But  Sir  Edward  Coke,  in  5  Rep.  30.  a.  la^s 
down  the  position  agreeably  with  the  decision  mentioned  in  Moore; 
and  Holt,  C.  J.  in  Blackborough  v.  Davis,  Salk.  38..  I  P.  Wms. 
43.  S.  C.  speaking  of  an  administration  gmntedto  a  wrong  person, 
says,  *'  It  is  not  void,  as  where  administration  is  granted  in  a  wrons^ 
dsocese,  but  only  voidable."  So  Weston,  Baron,  in  Bull.  N.  P. 
141.  "  Where  administration  is  granted  in  a  wrong  diocese  it  is 
void :  where  to  a  wrong  person  voidable."  So  per  Lord  Maccles- 
field, Ch.  in  Comber's  case,  1  P.  Wms.  767, 7G8.  (where  a  question 
arose  upon  the  validity  of  a  probate  granted  by  the  archdeacon  of 
Surrey,  the  testator  having  died  possessed  of  6ona  notabilia  in  two 
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But  where  A®,  had  goods  only  in  one  inferior  diocese^ 
and  the  metropolitan  of  the  same  province,  pretending  that 
he  had  bona  notabilia  in  several  dioceses,  granted  adminis* 
tration;  it  was  adjudged,  that  the  administration  was  only 
voidable  by  sentence,  and  the  reason  assigned  for  this  in 
5  Rep.  29  b.  (where  this  case  is  cited)  is,  that  the  metnipo- 
litan  has  jurisdiction  over  all  the  dioceses  within  his  province. 

Goods  of  the  value  of  five  pounds  in  one  diocese**,  and  a 
lease  for  years  of  the  same  value  in  another  diocese  of  the 
same  province,  though  a  chattel  real,  make  bona  notabilia, 
and  require  a  prerogative  administration. 

Judgments  are  bona  notabilia  at  the  place  where  they  are 
recorded*. 

'     Debts  by  specialty  are  bona  notabilia  not  at  the  place' 
where  the  securities  were  made^,  nor  where  the  testator  or 
intestate  died^,  but  at  the  place  where  the  securities  are  at 
the  death  of  the  testator  or  intestate. 

Hence  if  a  man  becomes  bound  in  an  obligation  in  Lon- 
don^, and  dies  intestate  in  Devon,  and  there  hath  the  oh* 
ligation  at  the  time  of  his  death,  administration  ought  to  be 
granted  by  the  bishop  of  Exon,  where  the  obligation  was  at 
his  death,  and  not  by  the  bishop  of  London,  where  the  ob« 
ligation  was  made;  for  the  debt  shall  be  accounted  goods 
as  to  the  granting  the  administration,  where  the  deed  was  at 
his  death,  and  not  where  it  was  made. 

But  simple  contract  debts,  as  debts  due  cm  bills  of  ex- 

€  Veere  V.  J«o0*eries,  Moor,  145.  Ned-    h  Lnnn  r.  Dodson,  adjudged  in  an 

ham^sciuWjS  Rep.143.  a.  S.P.agrced.  action  broni^ht  by  administrator  in 

d  1  Rol.  Abr.  909.  (H)  pi.  1.  London,  suppoaing  tbe  obligation 

c  Adams  ▼.  SaTage,  Ld.  Raym.  85$.  to  he  there  made,  and  shewed  tbe 

agreed  itiGotdT.  Strode,  Carth.  149.  administration  to   he   granted    by 

Boon  V.  Hayman,  E.  6  G.  9.  B*  R.  bishop  of  Exeter;  and  on  demurrer 

M8S.  S.  P.  Anon.  8  Mod.  944.  to  declaration,  judgment  fur  plain- 

f  Lunn  F.  Dodson,  post.  tiff.     Affirmed  on  error,  M.  15  Car. 

g  Byron  ▼.  Byron,  Cro.  Elis.  (479).  1  Rol.  Abr.  908 .  (G)  pi.  4. 


dioceses  within  the  province  of  Canterbury,)  **  if  this  had  been  an 
administration  granted  by  the  archdeacon  or  ordinary,  where  there 
were  bona  noiaoilia  in  divers  dioceses,  the  administration  had  been 
imerely  void ;  for  the  administrator  receives  his  right  entirely  from 
the  administration ;  but  the  right  of  the  executor  is  derived  from 
the  will,  and  not  the  probate,  as  appeare  from  an  executor's  having 
power  to  release  pr  assign  any  'part  of  the  personal  estate  before 
probate ;  and  a  defendant  at  law  cannot  plead  to  any  action  brought 
py  an  executor,  that  the  plaintiff  has  not  proved  the  will,  though  it 
is  true  he  may  demur^  if  the  plaintiff  does  not  in  his  declaration 
fhew  the  probate.'* 
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change^  &c.  follow  the  person  of  the  debtor,  and  the  will 
must  be  proved,  or  administration  granted  in  that  place 
where  the  debtor  resided,  at  the  time  of  the  death  of  the 
testator  or  intestate. 

In  indebitatus  assumpsit  by  an  administrator^,  for  goods 
sold  and  delivered  by  the  intestate,  on  an  administration 
committed  by  the  archdeacon  of  Berkshire,  the  defendant 
pleaded  in  bar,  that  he,  the  defendant,  at  the  time  of  the  death 
of  the  intestate,  was  an  inhabitant  and  resiant  in  the  city  of 
Oxford,  which  was  within  the  diocese  of  Oxford,  and  that 
the  archdeaconry  and  whole  county  of  Berks  were  within 
the  diocese  of  Salisbury.  On  special  demurrer,  because  it 
did  not  appear  that  the  defendant  was  not  an  inhabitant  with* 
in  the  diocese  of  Salisbury,  the  court  overruled  the  demurrer,' 
and  adjudged  the  plea  to  be  good  (4).  , 

In  debt  by  an  administrator*,  it  appeared  that  the  letters 
of  administration  were  granted  by  the  bishop  of  Bristol. 
Plea,  that  the  plaintiff's  intestate  died  on  the  high  sea  out  of 
the  jurisdiction  of  the  bishop  of  Bristol,  and  that  therefore 
the  letters  of  administration  were  void.  On  demurrer,  it 
was  holden,  that  the  letters  of  administration  were  good ;  for 
the  right  of  granting  them  is  not  founded  upon  the  dying  of 
an  intestate  within  a  diocese,  but  upon  his  leaving  goods 
therein. 

By  Stat  55  Geo.  3.  c.  184.  s.  37-  "  Persians  administering 
'*  personal  estates,  without  obtaining  probate  or  letters  of  ad- 
**  mhiistration  within  six  calendar  months  after  the  death, 
"  or  within  two  calendar  months  after  termination  of  suit,  if 
"  there  be  any,  which  shall  not  be  ended  within  four  calendar 
"  months  after  the  death,  shall  forfeit  the  sum  of  100/.,  and 

10  per  cent,  on  the  duty." 


tt 


I  Yeomans  ▼.  Bradshaw,  Garth.  373, 4.        I  Griffith  ▼.  Griffith,  Say.  R.  83. 
k  HUlyard  ▼.  Cox,  Salk»  37. 

*  I.  .1    I  II        ■  m -■■III..I..I  I  I ^         .1 

(4)  There  is  evidently  a  mistake  in  Salkeld*8  report  of  this  case*. 
The  pleadings  are  stated  in  the  text  as  they  appeared  on  the  record, 
a  copy  of  which  will  be  found  at  the  end  oK  Salkeld^s  Reports, 
p.  747«  See  also  this  case  ex  relatione  M'ri  Jacob,  Ld.  Haym.  56^2. 
where  it  is  said,  that  Northey  took  exception  to  the  plea,  because 
the  defendant  did  not  traverse  hit  residence  in  Berks  within  the 
peculiar.  Holt,  C.  J.  **  If  the  debtor  has  two  houses,  in  several 
dioceses,  and  at  the  time  of  the  death  of  the  debtee  and  commission 
of  admiiiistraiioD,  is  inhabitant  and  resident  at  one  of  the  houses, 
that  will  exclude  the  jurisdiction  of  the  ordinary  of  the  diocese,  in 
which  the  other  house  stood.'*     Judg^nent  for  defendant. 

•Sec  Griffith  w. Griffith,  Say. R.  S3. vhrre thii  misUke ii  noticed  by  Lee, C.J. 
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II.  Of  the  Nature  of  the  Interest  of  an  Executor  or 
Administrator  in  the  Estate  of  the  Deceased — 
Jn  what  Cases  it  is  transmissible ;  and  inhere  an 
Administration  de  bonis  non  is  necessary. 

ExECUTons  or  administrators  so  entirely  represent  the 
personal  estate  of  the  testator  or  intestate",  that  they  are 
liable  to  the  payment  of  all  debts,  covenants,  &c.  of  the 
deceased,  as  far  as  the  assets  which  have  come  to  their  hands 
will  extend  to  pay  (5). 

The  executors"  more  actually  represent  the  person  of  the 
testator,  than  the  heir  does  the  person  of  the  ancestor ;  for 
if  a  man  bind  himself,  his  executors  are  bound  though  they 
are  not  named ;  but  the  heir  is  not  bound,  unless  he  he  ex- 
pressly named. 

Executors  may  release®,  or  take  a  release',  before  probate 
(6),  if  they  prove  afterwards.  So  executors  may  commence 
ah  action  before  probate**,  and  it  is  sufficient  if  at  the  time 
pf  declaring  they  produce  in  court  the  letters  testament 
fary  (7). 

TO  1  Inst.  20g.  a.  b.  pi  Rol.  Abr.  917.  (A)  pi.  I.     Plovd. 

n   I  lust.  S92.  b.  281.a.  S.  P. 

o  1  Inst.  209.  a.  q  I  Rol.  Abr.  297.  (A)  pLs. 


(5)  '*  It  is  a  maxim  and  principle,  that  an  executor,  where  no 
default  is  in  him,  shall  not  be  bound  to  pay  more  for  his  testator 
than  his  goods  amount  unto."     Went.  Oft'.  Exe.  c.  12. 

(6)  Before  probate  and  before  any  seizure,  the  law  adjudp;es  the 
property  of  the  goods  of  the  testator  in  the  executors.  Hence  if 
any  person  takes  the  goods  of  the  testator  before  the  executors  have 
seized  them,  the  executors  shall  have  an  action  of  trespass*  or  re- 
plevin ;  by  Walsh,  J.  and  Dyer,  C  J.  Plowd.  281.  a.  So  if  a 
man  die  possessed  of  goods,  and  a  stranger  takes  and  converts  them 
to  his  own  use,  and  afterwards  administration  is  granted  to  J.  S. ; 
this  administration  shall  relate  to  the  death  of  the  testator,  so  that 
J.  S.  may  maintain  trover  for  the  conversion  before  administration 
granted  to  him.     2  Roll.  Abr.  399-  (A)  pi.  1. 

(7)  So  where  an  executor,  before  probate,  files  a  bill  in  a  court 
of  equity,  and  afterward  proves  the  will,  such  subsequent  probate 

*  2  lost.  398. 
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'  Each  executor  has  the  entire  controul  of  the  personal 
estate  of  the  testator,  may  release,  or  pay  a  debt,  or  transfer 
any  part  of  the  testator's  property,  without  the  concurrence 
of  the  other  executor^  And  it  seems,  that  the  same  rule 
holds  with  respect  to  administrators'  (8). 

If  two  have  a  lease  for  years  as  executors,  and  one  sells 
the  whole,  this  shall  bind  the  other;  and  the  whole  shall 
pass ;  for  each  had  the  entire  power  of  disposing  of  the 
whole,  both  being  possessed  in  the  right  of  their  testator*. 

So  if  one  dispose  of  all  the  goods  of  the  testator  without 
the  other*.  •     • 

As  an  executor  is  not  entitled  in  his  own  right,  but  in 
auter  droits  to  the  property  of  the  deceased,  the  goods  of 

r  Per  Sir  J.  Stniig^,  M.  R.  9  Vcs.  267.  u  I>yer,  23.  )>.  in  marg. 

c  WiUand  ▼.  Fenn,  mc  note  (s).  x  3  Inst.  236* 

t  Paoncl  ▼.  Fvnn,  1  Rol.  Abr.  924.  (O) 
pi.  i.Gonldsb.  165. S.C. 


makes  the  will  eood.  Per  Talbot,  C.  3  P.  Wms.  351.  So  whefe 
plaintiffs,  af^er  bill  filed,  took  out  letters  of  administration,  and 
•chared  the  same  by  way, of  amendment  to  the  bill,  having  ob- 
tained an  order  for  such  amendment,  it  was  holden  good ;  for  the 
letters  of  administration,  when  granted,  relate  to  the  time  of  the 
death  of  the  intestate.     Humphreys  v.  Humphreys,  3  P.  Wms.  351 . 

(8)  In  Willand  v.  Fenn,  £.11  G.  2.  B.  R.  MSS.  a  question 
arose,  whether  the  release  of  one  administrator  would  bind  his 
companion?  The  case  was  argued  in  E.'^  1 1  G.  2.  when  the  court, 
entertaining  doubts,  directed  a  second  argument.  The  second  ar- 
gument was  heard  Trin.  11  &  13  G.  2.  when  Lee,  C.  J.  expressed 
a  strong  opinion  in  favour  of  the  affirmative,  observing,  that  it  was 
extremely  difficult  to  form  a  distinction  between  executors  and  ad- 
ministrators upon  any  reasonable  foundation ;  and  that  although  it 
bad  not  ever  been  determined  at  law,  that  the  administrction  sur- 
vived, yet  having  been  so  determined  in  equity,  in  Adams  v. 
Buckland,  2  Vern.  514.  and  by  Lord  Talbot  in  the  case  of  Hud- 
son V.  Hudson,  he  thought  those  authorities  were  so  strong,  that 
they  ought  not  to  be  departed  from.  The  other  judges  were  in- 
clined to  the  same  opinion,  but  as  the  case  was  new,  and»  of  general 
consequence,  they  ordered  it  to  be  argued  again.  According  to 
Sir  J.  Strange,  M.  R.  in  Jacomb  v.  Harwood,  2  Yes.  967.  the  case 
was  decided  in  the  affirmative  after  the  third  argument ;  but,  from 
a  MS.  note  in  my  possession,  it  appears  to  have  been  compromised 
before  the  third  argument  took  place.  In  Mr.  J.  Gundry*8  MS* 
note,  13  Gundr.  256.  it  is  said  to  have  been  adjudged  for  defend- 
ant; that  isy  that  jthe  release  of  one  administrator  did  bind  hit 
companion* 
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a  testator,  in  the  hands  of  his  executor,  cannot  be  seized  in 
execution  for  the  proper  debt  of  the  executor^  (9).  But  if 
an  executrix  use  the  goods  of  her  testator  as  her  own,  and 
afterwards  many,  and  then  the  goods  are  treated  as  the  goods 
of  the  husband,  they  may  be  taken  in  execution  for  the  bus- 
band^s  debt*.  Executors  and  administpators  have  a  joint 
interest  in  the  estate  of  the  deceased.  Hence,  if  there  are 
two  or  more  executors"  or  administrators^,  and  one  or  more 
of  them  die,  the  administration  of  the  estate  of  the  deceased 
belongs  to  the  survivor  or  survivors ;  and  it  seems,  that  an 
action  may  be  brought  by  a  surviving  administrator  without 
procuring  a  n^w  grant  of  letters  of  administration*. 

A  probate,  as  long  as  it  remains  unrepealed*,  cannot  be 
impeached  m  the  temporal  courts.  Hence,  payment  of 
money  to  an  executor,  who  has  obtained  probate  of  a  forged 
^will,  is  a  discharge  to  the  debtor  of  the  intestate ;  although 
the  probate  be  afterwards  declared  null,  and  administration 
be  granted  to  the  intestate's  next  of  kin ;  for  the  law  will  not 
compel  a  person  to  pay  a  sum  of  money  a  second  time,  which 
he  has  once  paid  under  the  sanction  of  a  court  having  com- 
petent jurisdiction  (10}. 

In  an  action  of  indebitatus  assumpsit^,  brought  by  the 
plaintiff,  as  executor  of  J.  S.  deceased,  for  money  due  to  the 
testator,  but  received  by  the  defendant,  after  the  testator's 
death,  it  appeared  in  evidence,  that  before  the  will  was 
found,  admmistration  had  been  granted,  and  that  the  admi- 
nistrator had  made  a  warrant  of  attorney  to  the  defendant  to 

y  Farr  ▼.  Newman,  4  T.  R.  621.  Bui-  cites  RasUl,  560.  which  was  re^le- 

ler,  J.  diitentiente.  Tin  by  a  aurviving  adminiatrator, 

2  Quick  T.  Staines,  1  Boa.  and  Pul.  993.  but  no  judgment. 

a  3  Atk.510.  d  Allen  V.  Duiidas,  3T.R.  1S5. 

b  Hudson ▼.  Hudson,  Ca.T.TaIb.  197.  c  Pond  v.  Underwood,  Per  Holt,  C.  J. 

Adamsv.  Buckland,  2  Vern.  514.  London    sittings,    M.  1705.      Ld. 

€  Per  Sir  J.  Strange,  M.  R.  2  Ves.  268.  Raym.  1210. 


(9)  **  If  an  executor  become  bankrupt,  the  commissioners  can- 
not seize  the  specific  effect  of  his  testator.*' ,  Per  Lord  Mansfield, 
C.J.  3  Burr.  1369. 

(10)  In  like  manner,  it  is  no  defence  to  an  action  for  a  debt  due» 
that  the  plaintiff  is  a  trader,  and  has  committed  an  act  of  bank- 
ruptcy, of  which  the  defendant  had  notice,  no  commission  having 
issued  nor  proceedings  had /or  that  purpose;  for  though  voluntary 
payments  under  such  circumstances  are  not  protected,  yet  pay- 
ments enforced  by  coercion  of  law  are  valid  against  the  assignees, 
in  case  any  commission  should  afterwards  be  taken  out.  Foster  ▼• 
AUanson,  2  T.  R.  479.. 
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receive  the  money,  which  he  had  done  accordingly,  and  had 
paid  it  over  to  the  administrator  without  notice  of  the  wilL 
Holt,  C.  J.  was  of  opinio'ti,  that  although  all  acts  done  by  an 
administrator  where  there  is  a  will,  are  void,  and  conse^ 
quently  in  this  case  an  action  might  have  been  maintained 
against  the  administrator,  yet  the  defendant,  having  paid 
over  the  money  without  notice  of  the  will,  was  not  lia« 
ble(ll). 

In  what  Cases  the  Executor* s  Interest  is  transmissible.^^ 
The  interest  vested  in  B.,  the  sole  executor  named  in  the 
will  of  A.,  is  (if  B.  has  proved'  the  will)  transmissible  to  C, 
the  executor  of  B. ;  that  is,  the  executor  of  an  executor 
(having  proved  the  will)  is  the  executor  or  personal  repre- 
sentative of  the  first  testator*.  By  25  Edw,  3.  stat  6.  c.  5. 
"  Executors  of  executors  shall  have  actions  'of  debts,  ac- 
"  counts,  and  of  goods  carried  away  of  the  first  testators ; 
**  and  execution  of  statutes  merchants,  and  recognizances, 
*^  made  in  courts  of  record  to  first  testator,  in  the  same  man^ 
•*  ner  as  the  first  testator  should  have  had  if  he  were  living ; 
'*  and  the  executors  of  executors  shall  answer  to  others  for 
••  as  much  as  they  have  recovered  of  the  goods  of  the  first 
*•  testators,  as  the  first  executors  should  do,  if  they  were 
••  living." 

The  executor  of  the  administrator  of  A.  is  not  the  personal 
representative  of  A**;  for  the  administrator  of  A.  is  merely 
the  officer  of  the  ordinary,  in  -Whom  the  deceased  has  not 
reposed  any  trust,  and,  therefore,  on  the  death  of  such  ad- 
ministrator, it  results  back  to  the  ordinary  to  appoint  another. 
Neither  is  the  administrator  of  the  executor  of  A.  the  per- 
sonal representative  of  A^  In  these  cases  when  the  course 
of  representation  from  executor  to  executor  is  interrupted 
by  an  intestacy,  it  becomes  necessary  that  the  ordinary  should 
grant  a  new  administration  of  the  goods  of  the  deceased,  not 
administered  by  the  former  executor  or  administrator,  as  the 
case  may  be.    Such  administrator,  usually  termed  an  admi- 

f  Hayton  ▼.  Wolfe,  Cro.  Jac.  6l4.  h  Bro.  Abr.  tit.  Adm.  pi.  7* 

g  Bro.  Abr.  tit.  AtlmioiBtratioo,  pi.  7.      i  Ley  ▼.  Anderton,  Sty.  335. 


(11)  Trevor,  C,  J.  had  ruled  differently  in  Jacob  v,  Allen,  Lon- 
don sittings,  M.  2  Ann.  Salk.  27. ;  but  see  Sadler  v.  £vaus»  4 
Bttrr.  1986.  where  Lord  Mansfield,  C.J.  expressed  his  disappro- 
bation of  the  decision  in  Jacob  t.  Allen,  and  recognised  Pond  t. 
Underwood.  When  the  action  for  money  had  and  received  shall 
be  brought  againrt  the  principal^  and  when  against  the  agent^  see 
inte,  p.  86.  n«  38. 
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nistrator  de  bonis  non,  is  the  legal  personal  representative  of 
the  deceased. 

Where  an  Administrator  de  bonis  non  is  necessary. ^-^1  shall 
here  briefly  enumerate  the  cases  where  an  administration  de 
bojiis  non  is  necessary. 

1.  Where  the  executor  of  the  deceased  having  proved  the 
will,  dies  intestate. 

N.  If  an  executor  die  before  probate*^,  although  he  should 
have  administered  part  of  the  personal  estate  of  the  testator, 
an  immediate  administration  must  be  granted. 

2.  Where  there  are  several  executors,  and  the  surviving 
executor,  having  proved  the  will,  dies  intestate*. 

3.  Where  an  administrator  dies  before  he  has  administered 
the  whole  personal  estate  of  the  deceased. 

In  an  assumpsit  by  an  administrator  de  bonis  non°^,  the  pro- 
mise was  alleged  in  the  declaration  to  have  been  made  to 
J.  H.  the  first  administrator  of  the  intestate,  without  stating 
any  promise  to  the  plaintiff.  After  verdict  for  the  plaintiff, 
an  exception  was  taken  in  arrest  of  judgment,  that  it  was 
not  sufficient  to  allege  the  promise  made  to  the  former  ad- 
ministrator, between  whom  and  the  plaintiff  there  was  not 
any  privity ;  and  that  it  ought  to  have  appeared  on  the  re- 
cord, that  the  promise  was  made  either  to  the  intestate  or 
the  plaintiff,  feenyon,  C.  J.  and  Ashhurst,  J.  refused  to  grant 
a  rule  to  shew  cause,  observing,  that  there  was  a  privity  of 
estate  in  law,  between  the  former  administrator,  from'whom 
the  plaintiff  deduced  his  title,  and  the  plaintiff 

Stat.  17  Car.  2.  c.  8.  made  perpetual  by  stat.  1  Jac.  2.  c,  17. 
s.  5. — ^"  Where  any  judgment  after  a  verdict  shall  be  had,  by 
**  or  in  the  name  of  any  executor  or  administrator,  in  such 
**  case  an  administrator  de  bonis  non  may  sue  forth  a  scire 
"  facias^  and  take  execution  upon  such  judgment" 

And  it  has  been  holden  to  be  within  the  equity  of  this  sta- 
tute, that  an  execution  commenced  by  an  administrator  may 
be  perfected  by  an  administrator  de  bonis  non\ 

k  Per  Holt,  C.J.  Salk.  305.  m  Hirst  T.  Smith,  7  T.  R.  189. 

I  Bro.  Abr.  Executors,  pi.  149.  u  Clark  ▼.  Withers,  Salk.  323. 
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III.  Of  limited  or  temporary  Admimstratiotis. 

1.  During  the  Minority  of  Executor. — An  infant,  however 
young,  may  be  an  executor;  but  administration  shall  be 
granted  to  another  during  his  minority  (12).  At  the  common 
hWy  such  administration  determined  as  soon  as  the  infant  exe- 
cutor attained  the  age  of  seventeen  years,  for  then  the  infant 
was  considered  as  capable  of  administering.  But  now,  by 
Stat  38  Geo.  3.  c.  87-  s.  6.  reciting,  that  inconveniences  had 
arisen  from  granting  probates  to  infants  under  the  age  of 
twenty-one,  it  is  enacted,  "  that  where  an  infant  is  sole  exe- 
'*  cutor,  administration  with  the  will  annexed  shall  be 
**  granted  to  the  guardian,  or  such  other  person  as  the  spiri- 
"  tual  court  shall  think  fit,  until  such  infant  shall  attain  the 
"  age  of  twenty-one  years." 

A  general  administrator,  rafione  minoris  cetalis^  shall  not 
only  have  actions  to  recover  debts  and  duties,  but  may  also 
gra^t  leases^ 

An  administrator,  durante  minori  rotate,  of  an  administra- 
tor may  act  and  sue  until  the  administrator  be  of  the  age  of 
twenty-one  years' ;  for  administrators  are  by  the  statute,  and 
one  is  not  a  legal  person  in  the  eye  of  the  law  capable  to  act 
for  another  as  trustee  until  twenty-one. 

2.  During  the  absence  of  Executor  ficyoitrf. Sea.— When 
the  executor,  or  next  of  kin,  is  out  of  the  realm,  administra- 
tion may  be  granted  during  his  absence  (13). 

In  an  action  by  a  person,  to  whom  such  administration  is 
granted,  the  absence  of  the  executor  in  parts  beyond  the  seas 
ought  to  be  averred  in  the  declaration. 

By  Stat.  38  Geo.  3.  c.  87.  s.  1.  "  If  at  the  expiration  of 
*'  twelve  calendar  months  after  the  death  of  the  testator,  the 
executor,  to  whom  prdbate  has  been  granted,  is  residing 
out  of  the  jurisdiction  of  tlie  king's  courts,  the  Ecclesias- 


4< 


o  6  Rep.  67.  b.  p  Freke  v.  Tliomas,  Salk.  39. 

(12)  See  the  form  of  this  administration  in  Prince's  case,  5  Rep. 
29.  b. 

(13)  In  Clare  v.  Hedges,  (said  in  1  Lutw.  342.  to  have  been 
adjudged  in  £.  T.  3  W.  &  M.  B.  R.)  it  was  holden,  that  such  ad- 
ministnition  was  graotable  by  law ;  and  the  case  was  put  of  the 
next  of  kin  being  in  parts  beyond  the  seas,  in  which  case  the  debt 
due  to  the  intestate  might  be  lost,  if  such  an  administration  could 
not  be  granted. 
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tical  Court,  which  has  granted  the  prohate,  may,  upon  the 
application  of  any  creditor,  next  of  kin,  or  legatee, 
grounded  on  affidavit^,  grant  a  special  administration'  to 

**  such  creditor,  &c.  for  the  purpose  of  being  made  a  party 
to  a  bill  in  equity,  to  be  exhibited  against  him  and  to 
cariy  the  decree  into  effect,  and  no  further,  or  otherwise. 
And  by  s.  4.  the  court  of  equity,  in  which  the  suit  shall 
be  depending,  may  appoint  any  person  to  collect  the  debts 

**  due  to  the  estate,  and  give  discharges  for  the  same.  But, 
by  s.  6.  if  the  executor,  capable  of  acting  as  such,  shall 
return  to,  and  reside  within  the  jurisdiction  of  any  of  the 

"  kind's  courts,  pending  such  suit,  such  executor  shall  be 
made  party  to  such  suit;  and  the  costs  incurred  by  grant- 
ing such  administration,  and  by  proceeding  in  such  suit 
against  such  administrator,  shall  be  paid  by  such  person, 
or  out  of  such  fund,  as  the  court  shall  direct." 

The  plaintiff,  having  taken  out  letters  of  administration', 
according  to  the  form  prescribed  by  the  preceding  statute, 
and  having  been  appointed  bjr  order  of  the  Court  of  Chancery, 
in  a  suit  institutea  against  him,  to  collect  the  debts  of  the 
deceased,  brought  an  action  to  recover  a  debt  due  to  the  tes- 
tator :  the  defendant  pleaded,  that  on  a  day  prior  to  the  com* 
mencement  of  the  action,  the  executor,  to  whom  probate  of 
the  will  had  been  granted,  died.  On  demurrer,  the  plea  was 
holden  bad  by  Rooke  and  Chambre,  Js.  ( Alvanlev,  C.  J.  di>- 
sentiente);  on  the  ground,  that  the  authority  of  the  special 
administration  continued,  until  the  appointment  of  a  new  re- 

Jresentative,  notwithstanding  the  death  of  the  executor.  Mr, 
.  Chambre  observed*,  that  although  this  act  was  made  for 
very  beneficial  purposes,  yet  many  of  its  provisions  had  been 
framed  with  a  very  short-sighted  view  of  legal  consequences. 

3.  Pendente  lite^  or  pending  Litigation, — ^When  a  suit  is 
commenced  in  the  Ecclesiastical  Court,  touching  the  validity 
of  a  will"  or  right  of  administration,  an  administration  ma^ 
be  granted  pending  the  suit,  and  the  person,  to  whom  it  \s 
granted,  may  bring  actions  to  recover  debts  due  to  the  de- 
ceased, averring  that  the  suit  is  still  depending ;  and  such 
administrator  may  be  sued,  inasmuch  as  he  is,  for  the  time, 
complete  administrator*  (14). 

f|  See  the  form  in  the  second  section.  Wins.  576.  S.  C.  recognised  by  Lord 

r  See  the  form  in  third  section.  Hardwicke  in  Wills  v.  Rich,  2  Atk. 

s  Tayntonr.HaunayySBos.&PuI.  36.        985. 

t  3  Bos.  &  Pal.  33.  X  Agreed  ia  Impe  v.  Pitt,  9  Show.  69. 
u  Wollastoii  V.  Walker,  Str.  917.3  P. 

(14)  ^'  Administrations  durante  absentia  et  minori  atate  are  not 
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IV.  Of  an  Executor  de  son  Tort  (15). 

An  executor  de  son  tort  is  a  person  who,  without  any  au- 
thority derived  from  the  deceased  or  ordinary,  does  such  acts 
as  belong  to  the  office  of  an  executor  or  administrator  (16). 
As  to  the  acts  which  will  render  a  person  liable  as  executor 
de  son  tort  it  will  be  observed : 

1st.  In  the  case  of  intestacy,  if  a  stranger  takes  the  goods 
of  the  intestate,  and  uses  them,  or  sells^  them^  this  will  make 
such  stranger  an  executor  de  son  tort*. 

2dly.  In  the  case  of  a  will\  and  a  regular  appointment  of 
an  executor,  who  proves  the  will ;  if  a  stranger  takes  tha 

y  Rcad'i  case,  5  Rep.  33.  b.  a  5  Rep.  34.  a. 

z  2T.R.  97. 


now  to  be  controverted.  How  they  came  first  to  be  allowed  may 
be  a  question ;  yet  this  is  certain,  that  nothing  can  be  afiirmed  of 
those  administrations  in  respect  of  convenience  or  inconvenience, 
which  may  not  as  justly  be  attributed  to  an  administration  pendente 
Kte,  This  administration  gives  no  sort  of  property,  but  is  only  a 
kind  of  trust,  and  the  administrator  himself  accountable  to  the 
executor,  in  case  the  will  be  proved,  or  to  the  absolute  administra- 
tor,  if  it  should  berejected.*'  Per  Raymond,  C.  J.  Page  and  Pro- 
byn,  Js. ;  Lee,  J.  was  of  the  same  opinion  for  allowing  tne  adminis* 
tration ;  but  the  ground  of  his  opinion  seemed  to  be  this,  that  it 
did  not  appear  to  the  court  that  there  was  anv  will,  and  therefore 
he  thought  the  case  was  stronger  in  this  than  m  either  of  the  other 
limited  administrations ;  because  in  them  a  will  plainly  appears, 
but  the  execution  thereof  xa  suspended  throui^h  the  disability  of 
the  execmtor.  In  this,  perhaps,  there  may  not  be  any  will,  and 
then  what  injury  can  be  done  to  the  supposed  executor?  The  case 
of  Frederick  v.  Hook,  Carth.  153.  having  been  cited,  in  which  a 
distinction  is  taken  between  administrations  pendente  lite  concern* 
ing  a  will,  and  administrations  pendente  lite  concerninj^  the  right 
of  administration,  and  the  latter  only  are  said  to  be  good,  but  the 
former  void  ;  the  court  observed,  that  there  was  not  any  judgment 
io  Frederick  v.  Hook,  the  parties  having  compromised  the  dispute. 
Wollaston  v.  Walker,  MSS. 

(15)  Upon  this  subject,  see  Toller's  Law  of  Executors,  B.  !• 
ch.  2.  8.  2. 

(1 6)  *'  The  bare  possession  of  goods  shall  not  make  a  man  exe-* 
cntor  o^  his  own  wrongs  unless  he  undertakes  to  do  some  acts 
which  an  executor  only  can  lawfully  do  as  to  release  the  debts  of 
the  testator,  &c.*'  Per  Vaughan,  J»C.  B.  in  Garter  v.  Dee^  TriD% 
1681.  Freem.  13. 
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goods,  and,  claiming  to  be  executor^  pays  debts,  &c.  and  iii« 
terraeddles  as  executor^  he  may  for  such  express  administra- 
tion, as  executor,  be  charged  as  an  executor  de  son  tort, 
although  there  is  another  executor  of  right.  But  if,  after 
the  executor  has  proved  the  will,  and  administered,  a  s'tran- 
ger  takes  any  of  the  goods,  and,  claiming  them  as  his  own, 
uses  and  disposes  of  them  accordingly,  this  will  not  make 
him  in  construction  of  law  an  executor  de  son  tort ;  because, 
there  is  a  rightful  executor,  who  may  be  charged  with  these 
goods  so  taken  from  his  possession,  as  assets,  and  to  whom 
the  stranger  will  be  answerable  in  trespass  for  taking  the 
goods. 

3dly.  In  the  case  of  a  will^  if  a  stranger  takes  the  goods 
before  the  rightful  executor  has  proved  the  will,  or  takeii 
upon  him  the  execution  thereof,  the  stranger  may  be  charged 
as  an  executor  de  son  tort;  for  the  rightful  executor  shall  not 
be  charged  with  any  goods  except  those  which  came  to  his 
hands  after  he  had  taken  upon  him  the  cliarge  of  the  will. 

If  a  creditor  takes  an  absolute  bill  of  sale  of  the  goods  of 
his  debtor^,  but  agrees  to  leave  them  in  his  possession  for  a 
limited  time,  and  m  the  mean  time  the  debtor  dies,  where- 
upon the  creditor  sells  the  goods,  he  thereby  becomes  an 
executor  de  son  tort. 

The  slightest  acts  have  been  deemed  sufficient  to  consti- 
tute an  executor  de  son  tort*  (17);  as  where  a  widow  milked 
her  late  husband's  cows,  she  was  adjudged  to  be  an  executrix 
de  son  tort.  But  a  single  act  of  wrong  in  taking  the  goods 
of  the  intestate,  though  it  may  be  suthcient  to  make  the 
p^rty  an  executor  de  son  tort^  with  respect  to  creditors  who 
may  chuse  to  sue  him  in  that  character,  yet  will  not  give 
him  any  right  to  retain  them  as  against  the  lawful  adminis- 
trator. -^ 

In  trover  for  a  quantity  of  iron**,  it  appeared  that  the 
goods  in  question  had  been  originally  sold  by  the  defendant 
to  the  intestate;  that,  on  his  death,  they  not  having  been 
paid  for,  on  apphcation  to  the  intestate's  widow  for  that 
purpose,  she  delivered  them  back  to  the  defendant  in  satis- 
faction of  his  demand.    No  other  acts  were  stated  to  have 

b  Edwards  v.  Harbep,  2  T.  R.  537.  d  Mountford  ¥.  Gibson,  4  East,  441- 

c  Dyer,  166.  b.  in  marj^. 


{17)  The  jury  are  to  determine  whether  the  acts  are  sufficiently 
proved  ;  but  the  question,  whether  executor  d^  son  tort,  or  not,  is. 
u  conclusion  of  law.     r2  T.  R.  99* 
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beeii  done  by  the  widow,  to  shew  that  she  had  before  taken 
upon  herself  to  act  as  executrix.  It  was  holden,  that  the 
puiintiff,  as  rightful  administrator,  was  entitled  to  recover 
the  value  of  the  goods. 

A  person  who  possesses  himself  of  the  effects  of  the  de<* 
ceased®,  under  the  authority,  and  as  agent  for,  the  rightful 
executor,  cannot  be  charged  as  an  executor  de  son  tort. 

The  plaintiff  having  received  a  horse  belonging  to  the 
inte8tate^  from  the  defendant,  in  remuneration  of  services 
performed  at  the  request  of  the  defendant,  about  the  funeral 
of  the  intestate,  afterwards  administered  to  the  intestate,  and 
brought  trover  agamst  the  defendant  for  the  value  of  the 
horse,  so  received  by  himself  before  he  became  administrator, 
tt  was  hoiden  by  Dolben  and  Eyres,  Js.  that  the  plaintiff^ 
being  a  particeps  crimiais  in  the  very  act  he  complained  of^ 
should  not  be  permitted  to  recover  upon  it  against  the  person 
with  whom  he  had  colluded.  But  Holt,  C.J.  was  of  a  dif- 
ferent opinion,  conceiving  that  in  this  case  if  a  stranger,  or 
third  person,  had  taken  out  letters  of  administration,  an 
action  might  have  been  maintained  against  the  defendant  by 
luch  an  administrator  for  the  recovery  of  the  horse ;  and  here 
the  plaintiff  was  a  third  person ;  for  being  administrator,  he 
sued,  and  would  recover,  in  the  right  of  the  intestate. 

An  executor  de  son  tort  must  be  declared  against  as  a 
rightful  executor^  ^ 

See  further  on  the  subject  of  executor  de  son  tort  under 
sect  ix.  post,  tit  Pleadings ;  and  of  the  right  cf  retaining. 


V.  Of  the  Disposition  of  the  Estate  of  the  Deceased^ 
and  of  the  Order  in  which  such  Dispositio?^ 
ought  to  be  made* 

The  order  of  payment,  which  ought  to  be  observed  hy 
executors  and  admmistrators  in  the  disposition  of  the  estate 
of  the  deceased,  is  as  follows : 

e  Hall  T.  EUiol,  Peake't  N.  P.  C.  t  WLitobalW. Squire, C«rtb.  lOS.Sidk. 

S6.  flgs.  Skin.  974.  9  M9<l.  976*  a^.  C. 

g  Yelr.  137. 
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1.  Funeral  charges  (18),  expenses  of  probate,  or  iakii^ 
out  letters  of  administration ^ 

2.  Debts  due  to  the  king  (19),  by  record  (20),  or  speci- 
alty (21). 

3.  Forfeiture  for  not  burying  in  woollen*;  debts  due  to 
the  post-office,  not  exceeding  5/> ;  debts  due  from  an  over- 
seer of  the  poor,  by  virtue  of  his  office'. 

4.  Debts  by  mortgage";  by  judgments  in  the  Court  of 
King's  Bench,  Common  Pleas,  and  Exchequer,  doggeted  (22) 
according  to  the  directions  of  stat.  4  &  5  W.  &  M.  c.  30 ; 
by  judgment  in  other  courts  of  record ;  by  decrees  in  courts 
of  equity";  (23)  according  to  their  respective  priorities. 

5.  Recognisances  at  common  law ;  statutes  merchant  and 
staple®;  and  recognisances  in  the  nature  of  statutes  staple, 
pursuant  to  stat  23  H.  8.  c.  6-  (24). 

6.  Arrears  of  rent  due  at  the  death  of  the  testator  or  in- 
testate, either  on  a  parol  lease  (25)  or  lease  by  deed  (26); 
debts  by  specialty,  as  bonds  (27) ;  damages  upon  covenants 
broken  (28),  &c. 

7.  Debts  by  simple  contract,  as  bills  of  exchange  (29), 
promissory  notes,  &c. 

8.  Legacies,  &c. 

h  ]  Boll.  Ab.  936.  (S)  pi.  1.  Dr.  &  mSymmies  ▼.  Symondt,  i  Bro.  P.  C. 

5«tud.  Dial.  s.  c.  lO.  66. 

i  Slat.  30  Car.  3.  c.  3.  s.  4.  n  Searle  ▼.  Lane,  2  Vera.  88. 

k  StHt.  9  Anil,  c.  10.  s.  30.  o  4  Rt'p.  59  b.  6o  a.     i  RoL  Abr.  99S. 
1  Stat  7  G.  9.  c.  38.  a.  3.  5  Rep.  98  b. 


(18)  In  strictness  no  funeral  expenses  are  allowed  against  a  ore- 
illtor  except  for  the  cofiin,  ringing  the  bell,  par8on,  clerk,  and 
bearers*  fee ;  but  not  for  the  pail  or  ornaments.  Per  Holt,  C  J. 
in  Shelley's  case^  Salk.  296.  The  usual  method  is  to  allow  5/. 
Bull.  N.  P.  143.  This  sum  was  allowed  by  Lord  Hardwicke,  C.  J. 
in  Smith  v.  Davis,  Middlesex  Sittings  after  M.  T.  JO  G.  9.  MSB. 
But  if  there  are  assets,  the  allowance  shall  be  according  to  the 
estate  and  degree  of  the  deceased.  In  Stagg  v.  Punter,  3  Atk. 
1 1D-  the  testator  having  desired  to  be  buried  at  a  church  30  miles 
distant,  and  it  not  being  clear  that  there  would  be  a  deficiencv* 
Lord  Hardwicke,  C.  allowed  6oL  for  funeral  expenses.  So  in 
Offley  v.  Offley,  Prec.  Ch.  26.  600/.  were  allowed  in  respect  of 
the  testator's  quality,  and  his  having  been  buried  in  his  own 
country. 

(19)  See  tlie  notes  from  (19)  to  (29)  in  the  following  pages. 
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(I9)  The  king,  by  his  prerogative,  shall  be  preferred  by  execu-» 
tors  ID  satisfBction  of  his  debt  before  any  other.     3  Inst.  39. 

(iO)  Fines  and  amerciaments,  in  the  king*8  courts  of  record,  are 
debts  of  record.     Went.  Off.  Exec.  ch.  1 4. 

(^1)  By  Stat.  33  H.  8.  c.  39.  it  is  enacted,  "  that  all  obligations 
and  specialties  for  any  cause  concerning  the  kin^  shall  be  takea 
domino  regu  and  shall  be  of  the  same  force  and  eiiect  as  a  statute 
staple." 

(22)  At  common  law,  executors  and  administrators  were  bound 
at  their  peril  to  take  conusance  of  debts  of  the  testator  upon  re* 
cord *.  Hence  to  an  action  on  a  judgment  recovered  against  testa^ 
tor  or  intestate,  executors  or  administrators  could  not  plea/d,  that 
they  had  exhausted  the  assets  in  payment  of  debts  of  an  inferior 
nature  without  notice  of  the  judgment.  To  obviate  the  mischiefs 
to  which  personal  representatives  were  liable,  from  th^  difficulty  of 
finding  such  judgments,  the  stat.  4  &  5  W.  &  M.  c.  30.  s.  2.*di« 
rects,  *'  that  the  proper  officers  of  the  courts  of  common  pleas, 
king's  bench,  and  exchequer,  shall  make  a  doggetof  all  judgments 
entered  in  the  respective  courts."  The  mode  in  which  the  dogget 
is  to  be  made,  is  detailed  in  the  second  section ;  and  by  s.  3. 
"  judgments  not  doggeted  as  the  second  section  directs,  shall  not 
have  any  preference  against  executors  and  administrators  in  the  ad« 
ministration  of  their  testator's  or  intestate's  estates."  The  con* 
structton  which  has  been  put  on  this  section  is,  that  judgments  not 
doggeted  are  thereby  placed  on  a  level  with  aimple  contract  debts. 
Hickey  v.  Hayter,  6  T.  R.  384.  Hence,  to  an  action  on  a  simple 
contract  debt  of  testator  or  intestate,  the  personal  representative 
cannot  plead  an  outstanding  judgment  recovered  against  testator  or 
intestate,  in  C.  B.,  B.  R.,  or  Exchequer,  if  it  has  not  been  dog* 
geted  as  the  statute  directs.     Steele  v.  Rorke,  1  Bos.  &  Pul.  307* 

If  a  judgment  be  satisfied,  or  only  kept  on  foot  to  injure  other 
creditors,  or  if  there  be  any  defeasance  of  the  judgment  yet  in 
force,  then  the  judgment  will  not  avail  to  keep  off  other  creditors 
from  their  debts.     Went.  Off.  Exor.  c.  1 2. 

Between  one  judgment  and  another,  precedency  or  priority  of 
time  is  not  material,  but  he  who  first  sueth  the  executor  must  be 
preferred,  and  before  execution  sued,  it  is  at  the  election  of  the  ex* 
ecutor  to  pay  whom  he  will  first.     Went.  Off,  Exor.  c.  12. 

(23)  It  i^  now  become  the  established  doctrine,  that  a  decree  of 
the  Court  of  Chancery  is  equal  to  a  judgment  in  a  court  of  lawf ; 
and  where  an  executrix  of  A.,  who  was  greatly  indebted  to  divers 
persons,  in  debts  of  different  natures,  being  sued  in  chancery  by- 
some  of  them,  appeared  and  answered  immediately,  admitting  their 
demands,  (£>ome  of  the  plaintiffs  bein^  her  own  daughters,)  and 
other  of  the  creditors  sued  the  executrix  at  law,  where  the  decree 
not  being  pleadable,  they  obtained  Judgments;  yet  the  decree  of 
the  Court  of  Chancery,  being  for  a  just  debt,  and  having  a  real  pri» 
4^rity  in  point  of  time,  (not  by  fiction  and  relation  to  the  tirst  day 

•  LiMlcloD  V.  HibbioB,  Cro.  Eliz.  793.  t  9  P-  ^^VQO-  40}-  »•  (F) 
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of  tenn,)  was  preferred  in  the  order  of  payment  to  the  judgments; 
and  the  executrix  protected  and  indemnified  in  paying  obedience 
to  such  decree,  and  all  proceeding  against  her  at  law  stayed  by 
injunction.  Morrice  v.  The  Bank  of  England.  Decreed  tirst  at 
the  Rolls  by  Sir  Joseph  Jekyll,  Aug.  1735,  which  decree  was  af- 
firmed by  Lord  Talbot,  C*  Nov.  \736p  and  Lord  Talbot's  decree 
was  ailerwards  affirmed  in  parliament  f.  May  24«  1737.  See  also 
Shafto  V.  Powell,  3  Lev.  355. 

(24)  This  must  be  understood  of  recognisances  and  statutes ybr« 
fitted,  where  the  recognisances  are  for  keeping  the  peace,  good  be* 

haviouri  &c.  and  the  statutes  are  for  performing  covenants,  &c.  A 
recognisance  not  enrolled  was  considered  in  Bothomley  v.  Fairfax, 
1  P.  Wms.  334.  as  a^bond  (the  sealing  and  acknowledging  of  the 
recognisance  supplying  the  want  of  delivery),  and  to  be  paid  as  a 
specialty  debt. 

(25)  Arrears  of  rent  on  a  parol  lease,  which  is  determined,  are  in 
equal  degree  with  a  bond  debt ;  because  the  contract  remains  in 
the  realty,  though  the  term  be  determined.  Newport  v.  Godfrey, 
3  Lev.  267.  and  2  Ventr.  1 84-  See  an  exposition  of  this  case  by 
Holt,  C.  J.  in  Cage  v.  Acton,  Ld.  Raym.  51 6. 

(26)  A  debt  due  for  rent  reser^-ed  upon  a  demise  by  deed,  or  by 
parol  ^,  is  in  equal  degree  with  a  bond  debt.  Gage  v.  Acton, 
Carth.  511. 

(27)  A  bond  with  a  penalty  conditioned  for  the  payment  of  a 
less  sum  of  money  on  a  day,  not  arrived  at  the  death  of  testator, 
may  be  pleaded  by  his  executor  as  a  specialty  debt§,  as  well  as  a 
forfeited  bond  ;  but  there  is  this  distinction  between  them,  that  in 
the  case  of  a  bond  forfeited,  the  penalty  is  the  legal  debt,  and  as- 
sets may  be  covered  to  that  amount;  but  in  the  case  of  a  bond  not 
forfeited,  as  the  executor  by  discliarging  it  may  save  the  penalty, 
the  assets  can  be  covered  only  to  the  amount  of  the  sum  mentioned 
in  the  condition  ||»  Where  there  are  several  debts  by  specialty,  all 
due  and  payable  at  the  death  of  the  testator,  if  suit  is  not  commenc- 
ed by  any  of  the  creditors,  and  notice  thereof  given  to  the  executor, 
.he  may  give  the  preference  to  whom  he  pleases,  and  if  he  be  a  cre- 
ditor himself,  he  may  pay  himself  first*     Went  Off,  Exor.  c.  12. 

Any  voluntary  bond  is  good  against  an  executor  or  admin istra« 

tor,  unless  some  creditor  be  thereby  deprived  of  his  debt.     Indeed, 

if  the  bond  be  merely  voluntary*  a  real  debt,  though  by  simple 

,  contract  only,  shall  have  the  preference ;  but  if  there  be  not  any 

debt,  then  a  bond,  however  voluntary,  must  be  paid  by  an  executon 

(28)  Covenants  running  with  the  land  are  binding  on  the  exe- 
cutors, although  not  expressly  named.  See  Went.  Off.  of  Exors. 
p.  178.  ed.  1763. 

(29)  See  Yeomans  v.  Bradshaw,  Cartb.  3/3. 

•  Ca.  Temp.  Talb.  917.  &  Lemun  v.  Fooke,  S  Lev.  57* 

t  4  Bro.  P.C.  367.  (^d.  Fo.    9  Bro.  ||  Bank  of  £DglaDd  v.  Morrice,  Str. 

P.C.  465.  Tomlin's  ed.  108S. 

t  Browa  V.  Holjoak,  Bam.  890» 
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VI.  Admission  of  Assets  fSOj. 

While  an  executor  is  passive,  he  is  chargeable  only  in 
respect  of  the  assets ;  but  if  he  promises  to  pay  a  debt  of  the 
testator  at  a  future  day,  he  thereby  makes  it  his  own  debt, 
and  it  shall  be  satisfied  by  his  own  goods^ 

A  judgment  against  an  executor  by  default'  is  an  adn^is* 
eion  of  assets  to  satisfy  the  demand ;  and  if  a  ^.  fa.  be  sued 
out  on  such  judgment,  and  the  sheriff  cannot  find  goods  of 
the  testator  sufficient  to  answer  the  demand,  the  sheriff  may 
return  a  deoaslaviL 

The  preceding  case  has  been  considered  as  a  leading  case 
on  this  subject:  hence,  where  A.  having  executed  a  bond 
for  the  payment  of  a  sum  of  money  at  her  deaths ;  and  the 
defendant  having  brought  an  action  on  the  bond  against  the 
plaintiff  as  the  executor  of  A.  who  pleaded  nan  est  factum^ 
which  was  found  against  him,  and  judgment  thereon:  on  a 
bill  filed  by  the  plaintiff  to  have  the  bond  and  judgrpent  set 
aside.  Lord  Hardwicke,  C.  being  of  opinion,  that  the  bond 
was  good,  it  became  a  question,  whether  the  plaintiff  was 
not  entitled  to  relief,  on  the  ground  that  there  was  a  defici- 
ency of  assets.  Lord  Hardwicke  decided,  that  the  plea  of 
noa  est  factum^  and  verdict  thereon,  amounted  to  an  admis^ 
sion  of  assets;  and  that  the  case  was  the  same  with  the  pre- 
ceding case  of  a  judgment  by  default. 

So  where  in  debt  in  the  detinet  against  defendant'  (as  exe* 

o  Per  YHverton,  J.  in  Gorhig  ▼.  Gor-  r  8k«Uoii  ▼.  HftwUng,  1  Wils.  358.  and 

inf,  Yelv.  11.  MSS.     See  also  i   Saund.  919.  d. 

p  Kock  ▼.  I^eii^hton,  firom  Holft  MSS.  where  this  case  is  correctly  stated 

3  T.  R.  690.  Salk.  310.  S.  C.  bat  uot  by  Serjt.  Williams,  who  examined 

accnrately  reported.  the  roll. 

q  Ramsden  ▼.  Jackson,  1  Atk.  S99. 

—     '  ■  ■  ■  ■  I        ■     1 1       II  ■  ■  I  ■    ■  III!      w».ttmtmmmitmtmmm^ma^»mmmmmmm 

(30)  All  sperate  debts,  mentioned  in  the  inventory,  shall  be 
deemed  assets  in  the  executor^s  hands ;  but  the  executor  may  dis- 
charge himself  by  shewing  a  demand  and  refusal  of  them.  Shel- 
ley's case,  per  Holt,  C.  J.  Salk.  996.  In  the  inventory,  which  the 
defendant  had  exhibited  in  the  ecclesiastical  court,  were  inserted 
several  debts  due  and  outstanding,  which  defendant  charged  her* 
self  with  when  received  or  recovered  :  Lord  Hardwicke,  C.  J.  put 
the  defendant  on  proof,  that  she  could  not  recover  those  debts ;  for 
she  ought  in  her  inventory  to  have  set  forth  which  debts  were  spet 
rate  and  which  desperate*  The  defendant  proved  by  a  witness 
who  went  to  demand  several  of  them,  that  he  could  not  recover 
them  ;  and  accordingly  they  were  allowed  as  desperate.  Smith  v« 
Davis^  Middlesex  SittiDgs  after  M.  T.  10  G.  2.  MSS. 
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cutor  of  A.  administratrix  of  B.)  upon  a  judgment  by  de* 
fault,  obtained  by  plaintiff  against  A.  as  administratrix,  sug-* 
gesting  thai  goods  of  the  intestate  had  come  to  the  hands  of 
A.  as  administratrix,  which  she  had '  wasted';  defendant 
pleaded,  1.  Non  detinet,  on  which  issue  was  joined;  2dly, 
that  defendant  had  fully  administered  the  goods  of  A.  Re- 
plication, that  the  defendant  had  goods  of  A.  sufficient  to 
satisfy,  &c.  and  issue.  The  jury  on  the  last  issue  found 
assets  of  A.  in  the  hands  of  defendant.  On  the  other  issue, 
the  plaintiff  produced  the  judgment  by  default  against  A., 
on  which  he  relied  as  evidence  of  assets  admitted  by  A.,  and 
a  devastavit  by  A.  Lee,  C.  J.  (delivering  the  opinion  of  the 
court)  said,  that  he  could  not  do  it  better  than  in  the  words 
of  Holt,  C.  J.  in  Rock  v.  Leighton.  Having  read  that  case 
from  Holt's  notes,  he  observed,  that  it  appeared  from  that 
case,  that  if  an  executor  will  not  take  advantage  by  pleacU 
ing,  but  suffers  judgment  to  go  by  default,  such  judgment 
is  an  admission  of  assets,  ^nd  is  as  strong  against  an  execu- 
tor, as  if  assets  were  found  by  verdict  on  a  plene  adminis-* 
travit :  and,  notwithstanding  the  objection,  which  had  been 
raised  on  the  ground  of  the  statutes  30  Car.  2.  c.  7-  (31)  and 
4  &  5  W.  &  M.  c.  24.  s.  12.  he  was  clear,  that  the  action  ia 
the  case  then  before  the  court  was  well  brought 

On  the  authoritv  of  the  preceding  cases  of  Rock  v.  Leight 
ton,  Ramsden  v.  Jackson,  and  Skelton  v.  Hawling,  it  was 
holden',  that  where  an  executor  (to  an  action  of  debt  on 
bond)  had  pleaded  payment,  which  was  found  againt  him, 
^nd  judgment  accordingly,  it  operated  as  an  admission  of 

6  Erving  v.  Peters,  3  T.  R.  685. 


*•* 


(31)  By  stat.  30  Car.  2.  c.  7»  s*  2.  (made  perpetual  and  enlarged 
by  4  &  5  W.  &  M.  c.  '24.  s.  12.)  *'  The  executors  and  adminis-' 
*'  trators  of  executors  of  their  own  wrong,  or  ndministrators  wh»> 
•*  have  wasted  and  converted  the  assets  of  the  deceased  to  their 
**  own  use,  shall  be  chargeable  in  the  same  manner  as  their  testa^ 
"  tor  or  intestate  woi^ld  have  been  if  lif  ing.**  A  doubt  having 
firisen  upon  the  preceding  clause,  whether  it  extended  to  the  exe- 
cutors and  administrators  of  any  executor  or  s^dministrator  of  right, 
who,  for  want  of  privity,  were  not  before  answerable  for  the  debta 
due  from  the  first  testator  or  intestate,  although  such  executor  or 
fidministrator  of  right  had  been  guilty  of  a  devastavit  or  conversions 
it  was  enacted  by  stat.  4  &  5  W.  &  M.  c.  24.  s.  12.  '*  that  the  exe- 
f<  cutor  and  administrator  of  such  executor  or  administrator  of 
?•  right,  who  should  waste  or  convert  to  his  own  use  the  estate  of 
M  his  testator  or  intestate,  should  be  chargeable  in  the  same  man% 
V  ner  as  his  testator  or  intestate  would  hay^  been^*' 
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insets:  and  a  writ  oi  Ji*  fa.  having  been  sued  out  on  the 
judgment,  to  which  the  sheriff  had  returned  a  devastavit, 
and  an  action  having  been  brought  against  the  executor 
on  the  judgment  suggesting  a  devastavit;  it  was  holden,  that 
the  production  of  the  record  of  the  judgment,  the  writ  of 
fi.  fa,^  and  the  sheriff's  return,  was  sufficient  evidence  to 
support  the  action. 

If  an  executor  pay  interest  on  a  bond  due  from  his  testa- 
tors it  will  not  conclude  him  from  alleging  want  of  assets  to 
pay  the  principal,  but  it  relieves  the  creditor  from  the  nece&- 
sity  of  proving  assets,  and  throws  the  onus  on  the  other  side. 

Where  defendant  binds  himself  as  administrator",  to  abide 
by  an  award  touching  matters  in  dispute  between  his  intes- 
tate and  another,  an^  the  arbitrator  awards,  that  defendant 
as  administrator  shall  pay  a  certain  sum,  it  operates  as  an 
admission  of  assets  between  those  parties,  and  defendant 
cannot  plead  plene  administravit  to  an  action  of  debt  on  the 
bond ;  because  the  giving  such  bond  is  an  undertaking  to 
pay  whatever  the  arbitrator  may  award.  And  in  such  case, 
if  an  attachment  be  moved  for  against  the  administrator*, 
for  the  nonpayment  of  the  money  awarded,  he  cannot  de- 
fend himself  against  jt,  by  suggesting  a  deficiency  of  assets ; 
for  a  submission  to  arbitration  by  a  personal  representative 
is  considered  as  a  reference,  not  only  of  the  cause  of  action, 
but  also  of  the  question,  whether  or  not  he  has  assets.  And 
when  the  arbitrator  awards  that  the  personal  representative 
do  pay  the  amount  of  the  plaintiff's  demand,  it  is  equivalent 
to  determining,  as  between  those  parties,  that  the  personal 
representative  had  assets  to  pay  the  debt. 

But  mere  submission  to  arbitration  is  not  of  itself  an  ad- 
mission of  assets';  for  in  a'  case  where  the  arbitrator  only 
ascertained  the  amount  of  the  demand,  without  ordering  the 
administrator  to  pay  it,  it  was  holden,  that  the  administrator 
tnight  plead  plene  administravit. 

t  ClcTerly  r.  Brett,  B.  R.  ll  G.  3.    n  Barry  r.  Ruib,  l  T.R.691. 

cit€d  in  Pearson  ▼.  Henry,  5  T.  R.    x  Woitbin^on  w.  Barlow,  7  T.R.45au 
8,  See  3  Ves,  85.  7  Pennon  r.  Henry,  s  T.  R.  CI. 
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VII.  Of  Actions  by  Executors  and  Administrators. 

1.  What  Actions  may  be  brought  by  Executors  and  Ad" 
ministrators. — By  the  common  law,  executors  might  have 
maintained  actions  to  recover  debts  due  to  their  testator,  but 
they  could  not  maintain  actions  for  a  wrong  done  to  their 
testator  in  his  life-time ;  e.  g.  a  trespass  in  taking  his  goods, 
^c.  But  by  Stat  4  Edw.  3.  c.  ?•  reciting,  that  in  times  past 
executors  had  not  had  actions  for  a  trespass  done  to  their 
testators^  as  of  the  goods  of  the  said  testators  carried  away 
in  their  life,  it  is  enacted,  "  that  the  executors  in  such  cases 
•*  shall  have  an  action  against  the  trespassers  (32)  in  like 
•*  manner  as  they,  whose  executors  they  are,  should  have 
**  had  if  they  were  living." 

This  statute  has  been  expounded  largely,  with  respect  to 
the  persons  and  the  actions.  With  respect  to  the  persons*, 
It  has  been  holden,  that  an  administrator  is  within  the  equity 
of  this  statute,  and  shall  have  trespass  for  goods  carried 
away  in  the  life-time/ of  the  intestate.  With  respect  to  the 
fictions,  it  has  been  resolved',  that  where,  upon  a  church 
becoming  void,  the  bishop  collated  wrongfully,  and  the 
patron  died,  the  executor  of  the  patron  might,  by  the  equity 
of  this  statute,  maintain  a  quare  impedit  (33).  So  an  execu- 
tor may  have  an  action  of  trover  for  the  conversion  of  the 
testator's  goods  in  his  life-time* ;  or  an  action  of  debt  on 
Stat  9  &  9  Edw*  6,  c.  13*  for  not  setting  out  tithes  due  to 


z  Smith  ▼.  Coliray,  Cro.  t\\z.  384.  b  RatUud  t.  RaUand,  Cm.  EHz.  377. 

«  4  Leon.  15.  Case  53.  cited  in  Le  Ma- 
•OD  ▼.  Dixon,  Sir  W.  Jones.  1749  5. 

«pw»^i— .— —  ■       ■   ■■  ■■■■■I.I  11       ■       n ■■»—.—  ,m^,mm<mmt,  n  ■  -     ■» 

(33)  **  This  act  does  not  speak  of  action^  of  trespass^  thong^i 
the  instance  put  18  proper  for  such  an  action ;  but  it  speaks  of  actions 
for  a  trespass  done  to  the  testator^s  goods,  and  it  enacts  that  in 
4uch  cases  executors  shall  have  an  ^ctiofi  ^  agfiinst  the  trespasser  ; 
apparently  using  the  word  trespass,  as  meaning  a  wrong  done 
generally,  and  the  trespassers  as  wrong  doers;  it  does  not  specify 
the  nature  of  the  action."  Per  Lord  EUenborou^h,  C.  J.  in  Wil- 
son v.  Knubley,  7  East,  134»  5.  See  also  the  opinion  of  Lawrence^ 
^.  to  the  same  effect,  7  East,  136.  **  Thjs  statute  is  a  remedial 
jaw,  which  has  always  been  taken  by  equity,  and  wherever  there  1% 
fi  matter  of  property  in  question,  it  is  brought  within  the  statute.** 
yer  Powell,  J.  Ld.  Raym.  974. 

(33)  Ejectio  flrm4e  will  lie  at  the  suit  of  an  executor  for  th^ 
i^^fster  pf  his  testator,    7  H.  4,  6.  b.  j^ro,  Abr«  Es^Qr*  45.  ^.  C« 
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tlie  te6tator^ ;  or  an  action  on  the  case  against  the  sheriff  for 
a  false  return  made  in  the  life  of  the  testator  to  a  ^.  fa*  viz* 
that  he  had  levied  only  so  much,  part  whereof  he  had  8old« 
and  part  remained  in  nis  hands  for  want  of  purchasers' ;  or 
an  action  of  debt  on  a  judgment  against  an  executor,  sug- 
gesting a  devastavit  in  the  life-time  of  plaintiff's  te8tator% 
In  like  manner,  it  has  been  holden,  that  an  administrator 
may  maintain  an  action  against  the  bailiff  of  a  liberty  for 
executing  a  Ji,  fa*  and  removing  the  goods  off  the  premises, 
before  the  landlord  (the  intestate)  was  paid  a  year's  rent, 
pursuant  to  the  stat.  8  Ann.  c.  17  ^  But  an  executor  shall 
not  have  trespass  de  clauso  fracto^  ;  for  morilur  cum  persond 
ilia  actio. 

By  Stat  11  Geo.  2.  c.  19.  s.  15.  "  Executor  or  administra- 
^'  tor  of  tenant  for  life,  on  whose  death  any  lease  of  lands, 
"  &c.  determined,  shall  in  an  action  on  the  case,  recover, 
*'  from  the  under-tenant^  a  proportion  of  the  rent  reserved^ 
according  to  the  time  such  tenant  for  life  lived  of  the  last 
year,  or  quarter  of  a  year,  or  other  time  in  which  the  said 
**  rent  was  growing  due/* 

By  the  common  law^,  an  executor  or  administrator  could 
not  have  an  action  of  account ;  because  it  was  founded  on  a 
matter  in  the  privity  of  the  testator ;  but  now,  by  stat  13 
£dw.  1.  c.  23.,  "  An  executor  shall  have  an  action  of  account 
**  upon  an  account  with  his  testator." 

By  25  Edw.  3.  stat  5«  c  6.  **  Executors  of  executors  shall 
''  have  actions  of  debts,  accounts,  and  of  goods  carried 
*'  away  of  the  first  testators,  in  the  same  manner  as  the  first 
*'  testator  should  have  had." 

Administrators  derive  their  authority  to  bring  actions  frdm 
the  stat  31  Edw.  3.  c.  11.  which  provides,  that  "  where  a 
^  man  dies  intestate,  the  ordinary  shall  depute  the  next  and 
**  most  loyal  friends  (34)  to  administer  his  goods,  which  de- 
"  puties  may  bring  actions  to  demand  and  recover,  as  execw* 
**  tors,  the  Jebts  due  to  the  intestate." 


M 


C  Moreton*s  case,  i  Veotr.3o.  f  Palgrayev.  WindhuB,  Str.  813. 

d  Williams  T.^Grey,  Lord  Raym.  40.       |>^  Bro.  Exora.  130. 
e  Berwick  T.Audrews.Ld.Raym.  973.    hsloBt.  404. 


(34)  A  subsequent  statute,  21  H.  8.  c.  5.  s.  3.»  in  case  of  intefr* 
tacy  or  executors  refusing  to  prove,  directs  the  ordinaiy  to  grant 
admioistratioD  to  the  widow  or  next  of  kin ;  |ind  where  two  or  mor^ 
$bm^  in  equal  degree^  to  accept  which  he  pleases. 
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An  administrator  cannot  have  an  action  for  a  breach  of 
promise  of  marriage  to  the  intestate^  where  no  special  damage 
is  alleged*. 

2.  Executors  and  Administrators  must  join  in  bringing 
Actions. — It  18  a  general  rule,  that,  if  there  are  two  or  more 
executors,  and  one  proves  the  will,  they  must  all  join  in 
bringing  actions ;  and  if  they  do  not,  the  defendant  may  plea^ 
in  abatement,  that  there  are  other  executors  living  not  named''* 
In  this  plea  it  is  not  necessary  to  aver,  that  the  executors  not 
named  have  administered* ;  because  they  may  administer  at 
their  pleasure.  So  where  there  are  two  or  more  administra-i 
tors,  it  is  necessary  that  they  should  join  in  bringing  actions*. 

And  this  rule,  viz.  that  all  the  executors  shall  join,  holds 
even  where  some  of  them  refuse  before  the  ordinary";  be- 
cause the  refusing  executors  may  come  in  at  any  tmie®,  and 
administer,  notwithstanding  their  refusal,  either  during  the 
lives  of  their  co-executors  who  have  proved,  or  after  their 
death  P. 

The  like  law  is,  where  some  of  the  executors  are  infants ; 
they  must  all  join,  and  they  may  all  appear  by  attorney ; 
for  those  of  full  age  may  appoint  an  attorney  for  those  within 
age*>.  So  where  there  are  two  executors,  one  of  full  age, 
and  the  other  within  age ;  and  the  executor  of  full  age  is 
appointed  administrator^  durante  minori  relate  of  the  other 
executor. 

A.  made  B.  and  C,  who  was  an  infant  under  seventeen, 
executors ;  B.  only  proved  the  will  and  brought  debt  as  exe* 
cutor  against  defendant  (omitting  C.)  Plea  in  abatement, 
that  C.  was  made  an  executor  with  B.,  and  is  yet  in  full  life, 
not  named',  &c.  Replication,  that  C.  was. of  the  age  of  one 
year,  that  B.  proved  the  will,  and  had  administration  com- 
mitted durante  minori  estate^  and  that  C.  is  still  under  seven 
years  of  age'.  On  demurrer,  judgment  for  defendant;  for, 
«  although  by  the  administration  committed  durante  minori 
cetate  B.  hath  the  full  power,  yet  C.  the  infant,  being  execu- 
tor, ought  to  be  named. 

3.  Of  joining  several  Causes  in  one  Action  by  Executors 


i  Cbamberlain  t.  WiUiamson,  s  M.  &  o  Bro.  Exon.  1 17.    Fits.  Abr.  Exorn. 

S.  408.  S6. 

k  Rc^.  140.  b.  Bro.  Exore.  pi.  69.  Fitz.  p  si  Edw.  4.  fi3.  b.  S4.  a.  recoeniied 

Abr.  £xora.  pi.  43.  by  Holt,  C.  J.  iu  Wankford v.  Wank* 

1    41  £.  3.  S3,  a.  ford,  Salk.  307. 

m  Krg^.  140.  b.  q  Foxwist  ▼.  Tremain,  2SauDd.9]3. 

H  Ucualoc^t  case,  9  Bep.  36.  b.  r  Smith  v.  Smitb,  Yelr.  130.  1  BrowaL 

101.  8.  C. 
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(35). —4n  order  to  join  several  causes  in  one  action,  the  action 
must  be  brought  as  to  all  such  causes  in  the  same  right  (36). 
Hence,  a  plaintiff  cannot  join,  in  the  same  action,  a  demand, 
as  executor  or  administrator,  with  another  demand,  which 
^crued  in  his  own  right  Tlie  reason  is,  because  the  funds, 
to  which  the  money  and  costs,  when  recovered,  are  to  be 
applied,  or  out  of  which  the  costs  are  to  be  paid,  are  differ-* 
ent ;  and  the  damages  and  costs  being  entire,  the  plaintiff 
cannot  distinguish  how  much  he  is  to  have  in  his  representa- 
tive character,  and  how  much  he  is  to  hold  as  his  own. 
Hence,  it  was  holden  in  Rogers  v.  Cook,  Salk.  10.  that  a 
count  on  an  indebitatus  assumpsit  to  A.  as  administrator, 
could  not  be  joined  with  a  count  on  an  insimul  compuiasset 
in  his  own  name. 

It  is  frequently  difficult  to  decide  what  causes  of  action 
an  executor  may  join  when  suing  in  his  representative  cha« 
racter.  In  King  v.  Thorn,  1  T.  R.  489.  Buller,  J.  (adopting 
the  rule  laid  down  in  Bull  v.  Palmer,  2  Lev.  165.  and  Mason 
V.  Jackson,  3  Lev.  60.)  thought  that  the  solution  of  this 
question  depended  on  this,  viz.  Whether  the  sum  or  goods, 
when  recovered,  would  be  considered  as  assets  of  the  testa- 
tor :  if  they  would,  then  the  plaintiff  might  sue  in  his  repre- 
sentative character.  In  Cockerill  v.  Kynaston,  4  T.  R.  281. 
the  same  learned  judge  expressed  the  same  opinion;  which 
was  adopted  by  Lawrence  and  Le  Blanc,  Js.  m  Ord  v.  Fen- 
wick,  3  East,  110. ;  and  in  Cowell  v.  Watts,  6  East,  405.  the 
court  of  K.  B.  agreed,  that  where  the  sum  recovered,  and 
costs,  must  be  applied  to  the  estate  of  the  testator  or  intes- 
tate, the  counts  might  be  joined ;  and  that  those  cases,  in 
which  the  rule  had  been  laid  down,  that  counts  might  be 
joined,  wherever  the  money  recovered  under  them  would  be 
assets,  afforded  the  best  guide  to  the  court  in  the  solution  of 
questions  of  this  kind.  Upon  this  principle  it  was  holden*, 
that  a  count,  upon  a  promise  to  the  plaintifl*  as  administra- 
trix, for  goods  sold  and. delivered  by  her  a.fter  the  death  of 
the  intestate,  might  be  joined  with  a  count,  upon  an  account 
stated  with  her,  as  administratrix,  of  money  owing  from  the 

•  CoweU  T.  Watts,  6  East,  4or>. 


(35)  "  The  cases  on  this  subject  are  somewhat  perplexed."  Ld. 
Ellenborough,  C.J.  3  East,  110. 

(36)  In  Petrie  y.  Hannay,  3  T.  R.  659.  Buller,  J.  said,  that  it 
Iras  the  constant  practice  to  join  in  the  same  declaration  a  count 
for  money  had  and  received  to  the  use  of  the  executor  as  suchs  and 
»  count  for  money  had  and  received  to  the  us^  of  the  testator* 
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.defendant  to  the  plaintiff  as  administratrix,  and  a  promise  to 
pay  her  aa  administratrix.  In  Ord  v.  Fenwick,  3  East,  104* 
on  writ  of  error  after  verdict  and  judgment  in  C.  B.  it  was 
resolved,  that  a  count  for  money  paid  by  the  plaintiff  as  exe* 
cutrix  might  be  joined  with  a  count  for  money  paid  by  the 
testator;  because  it  did  not  appear  but  that  the  executrix 
might  have  been  compelled  to  pay  the  money  upon  an  obli* 
gation  by  the  testator  as  surety  for  the  defendant,  to  repay 
which  the  law  would  raise  an  implied  promise  by  the  de- 
fendant to  the  plaintiff  as  executrix  (37). 

It  must  be  observed,  that  if  executors  take  a  note  or  bond 
from  a  debtor  to  the  estate  of  their  testator,  the  executors 
must  declare  on  such  note  or  bond  in  their  own  names,  and 
not  in  their  character  as  executors ;  and  they  cannot  join  a 
count  on  such  note  or  bond,  with  counts  on  causes  of  action 
accruing  to  them  in  right  of  testator  (38). 

In  Betts  v.  Mitchell,  10  Mod.  315.  the  plaintiff  declared, 
upon  several  promises  made  to  his  testator,  and  also  on  a 
promissory  note  to  himself  as  executor;  and  it  was  insisted, 
that  the  last  count  could  not  be  joined  with  the  former 
counts,  the  words,  "  as  executor,"  being  only  a  description 
of  the  plaintiff's  person,  whereas  the  note  was  made  to  him 
and  transferrable  by  his  endorsement,  and  would  go  to  his 
administrator,  and  not  to  the  administrator  de  bonis  non;  and 
this  reasoning  was  adopted  by  the  court,  who  gave  judgment 
for  the  defendant,  on  demurrer  to  the  declaration.  '  So  where 
the  plaintiffs^  as  executors,  declared  in  the  debet  and  detinet, 
on  a  bond  given  to  their  testator,  and  also  on  a  bond  given  to 
themselves  as  executors ;  it  was  resolved  on  special  demurrer 
to  the  declaration,  that  the  two  causes  of  action  could  not  be 
joined. 

t  Hosier  and  aootber  t.  Ld.  Aniodel,  3  Boa.  Ac  Pul.  7. 

^*^— ■    ■  I  I     ■       M      I        I  ,  I   .  ■     ■      ■  I    ■ ■  «  ■  M     — — .    IMI  .  , 

(37)  In  Henshall  v.  Roberta  and  another,  5  East,  154.  Lord  El- 
lenborough,  C.  J.  seems  to  have  been  of  opinion,  that  a  count  on 
a  promise  to  plaintiff*  as  executor,  on  an  account  stated  with  plain* 
tiff,  as  executor,  concerning  money  due  to  plaintijff^^  cs  executor, 
could  not  be  joined  with  other  counts  on  promises  made  to  the 
testator. 

(38)  Bat  in  King  v.  Thorn,  1  T.  R.  48?.,  it  was  holden  by  Ash- 
hurst  and  Buller,  Js.  that  a  count  against  the  defendant  as  acceptor 
of  a  bill  of  exchange,  endorsed  by  the  payee  to  the  plaintiffs,  sui^ 
viving  executors  of  J.  S.  tti  right  of  the  plaintiffs  as  surviving  exe^ 
cutorSj  misht  be  joined  with  counts  for  money  had  and  received 
by  defendimt  to  the  use  of  plaintiffs  as  executors,  and  on  an  ac« 
count  stated  with  plaintiffs  as  executors. 


\ 
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y  1 1 1 .  Of  Actions  against  Executors  and  Administrators. 

1.  What  Actions  may  be  maintained  against  Executors."^ 
It  is  a  gexieral  rule,  that  an  action,  wherein  the  testator 
might  have  waged  his  law  (39)»  cannot  be  maintained 
against  his  executors  or  administrators".  Hence,  debt  on  a 
simple  contract,  as  on  a  promissory  note*,  will  not  lie 
agamst  an  executor  or  administrator.  So  debt  does  not  lie 
against  an  executor'  or  administrator*  upon  an  award  made 
in  the  life^time  of  the  testator  or  intestate,  if  the  executor 
or  administrator  demurs  to  the  declaration.  But  if  the  de* 
fendant  pleads  in  bar  to  the  action,  and  a  verdict  is  found 
a^inst  him,  he  cannot  take  advantage  of  it  afterwards^ 
either  in  arrest  of  judgment  or  by  writ  of  error*.  No  incou* 
venience  results  from  this  rule  of  law,  since  the  debt  may 
be  recovered  in  an  action  of  assumpsit,  which  will  lie 
against  an  executor  or  administrator^  notwithstanding  it  is 
in  form  an  action  of  trespass  on  the  case.  Neither  does  the 
maxim,  actio  personalis  moritur  cum  persond,  afford  any  ob- 
jection to  the  bringing  this  action;  for  an  action  upon  a 
promise  upon  a  good  consideration,  without  specialty,  to 
do  a  thing,  is  not  more  annexed  to  the  person  than  a  cove- 
nant by  specialty  to  do  the  same  thing.  This  point  was  so- 
lemnly determined  in  Norwood  v.  Kede,  Plowd.  181.,  and 
Pincbon's  case,  9  Rep.  8(i.  b.,  where  actions  of  assumpsit 
were  brought  against  executors  for  the  non-payment  of  mo- 
ney due  from  their  testators.  And  in  Carter  v.  Fosset,  Palm. 
329.  and  Cro.  Jac.  6(j2.  it  was  resolved,  on  error,  in  the  Ex- 
chequer Chamber,  that  assumpsit  would  lie  against  an  exe- 
cutor for  the  breach  of  a  collateral  promise  made  by  testa- 
tor. The  declarations  in  Norwood  v.  Rede,  and  Pinclion's 
case,  contained  averments,  that  the  defendants,  the  execu- 
tors, had  assets  to  pay  the  debts  of  the  testator;  but  in 
Cottington  v.  Hulett,  Cro.  Eliz.  59^,  this  was  holden  unne- 
•cessary,  on  the  ground^  that  want  of  assets  was  matter  of 
defence. 

Assumpsit  will  not  lie  against  an  executor^  for  a  legacy 

«  Bro.  Exon.  so.  z  BowyerV.  Garland,  Cro.  Eliz.  ^00. 

%  BBMtj  r.  Robinioii,  1  Boa.  St  Pal.  a  Plowd.  iS9.  a. 

N.  R.  S93*  b  Palmer  t.  LawsoD,  i  Lev.  901. 

y  HaoiptoD  T.  Boyar,  Cro.  Eliz.  557.  c  Peeks  v.  Strutt,  5  T.  R.  690. 


(39)  Wager  of  law,  though  it  has  fatlea  into  disuse^  is  not 
Ikhed.    See  1  Bos.  &  Pul.  N.  R.  S<^7. 
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payable  out  of  the  general  funds  of  the  testator,  although 
assets  be  averred  in  the  declaration ;  for  the  law  will  not» 
from  the  mere  circumstance  of  an  executor's  being  possessed 
of  assets,  imply  a  promise  by  him  to  pay  such  legacy.  But 
an  action  may  be  maintained  by  the  legatee*  of  a  specific 
chattel,  against  an  executor,  after  his  assent  to  the  bec{uest. 

An  acting  executor  having  once  received*,  and  fully  had 
under  his  control,  assets  of  the  testator  applicable  to  the 
payment  of  a  debt,  is  responsible  for  the  application  thereof 
to  that  purpose;  and  such  application  having  been  disap- 
pointed by  the  misconduct  of  his  co-executor,  whom  he 
employed  to  make  the  payment  in  question,  he  is  liable  for 
the  consequences  of  such  misconduct,  as  much  as  if  the 
misapplication  had  been  made  by  any  other  agent  of  a  less 
accredited  and  inferior  description  (40). 

Where  a  sheriff  levies  money  under  a  fi,  fa,  and  dies,  an 
action  may  be  maintained  against  his  executors  for  the  money 
so  received  ^ 

Trover  will  not  lie  against  an  executor  for  a  conversion  by 
his  testator'.  In  this  case,  the  maxim,  actio  personalis  mon* 
tur  cum  persona  applies  (41). 

By  Stat.  29  Car.  2.  c.  3.  s.  4.  *'  No  action  shall  be  brought 
to  charge  any  executor  or  administrator  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate,  unless 
the  agreement  upon  which  such  action  shall  be  brought, 
**  or  some  memorandum  or  note  thereof  shall  be  in  writing, 
**  and  signed  by  the  party  to  be  charged  therewith,  or  some 
•*  other  person  thereunto  by  him  lawfully  authorized." 

d  Do€  ▼.  Ciuy,  3  East,  ]30.  t  PerkiDSon  ▼.  GItfoH,  Cro.  Car.  539, 

e  Crosse  v.  Smith  and  another,  7  E<|st,    g  Hambly  ▼.  Trott,  Cowp.  371. 
946. 


ffS 


(40)  By  the  old  law,  there  was  a  ditttiuction  between  executors 
and  trustees.  It  was  laid  down  as  a  general  rule,  that  where  exe« 
cutors  joined  in  a  receipt,  both  having  the  whole  power  over  the 
fun<),  both  were  chargeable;  where  trustees  joined,  each  not  hav« 
ing  the  whole  power,  and  the  joining  being  necessary,  only  the 
person  receiving  the  money  was  chargeable ;  but  the  rule  as  to  exe* 
cutors  has  been  in  some  degree  relaxed.  See  the  opinion  of  Eldon, 
C.  in  Chambers  v.  Minchin,  7  Ves.  jun.  ]97»  8. 

(41)  It  is  extremely  difficult  to  collect  from  the  cases  on  this 
subject  any  general  rules  with  respect  to  the  application  of  thi« 
maxim.  See,  however,  Serjeant  Williams*^  note  (I)  to  the  case  of 
VViicatly  v.  Lane,  I  Saund.  ^JlR 
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At  the  common  law,  an  executor  or  administrator  could 
Bot  have  been  charged  on  any  special  promise  to  answer  da- 
mages out  of  his  own  estate,  unless  such  promise  had  been 
made  on  a  sufficient  consideration.  The  statute  has  not 
made  any  alteration  in  this  respect.  The  promise,  though 
in  writing,  still  requires  a  sufficient  consideration  to  support 
it\  And^  the  consideration  as  well  as  the  promise  must  be 
expressed  in  the  written  memorandum  or  note. 

2.  What  causes  of  Action  may  be  joined  against  Executors. 
—Several  demands,  some  of  which  accrue  from  the  de- 
fendant in  his  own  right,  and  others  in  right  of  another, 
ought  not  to  be  join^  in  the  same  action ;  because  such 
demands  require  different  pleas  and  different  judgments. 
Hence,  if  a  declaration  against  an  executor  or  administrator 
contains  counts,  which  charge  him  in  his  representative  cha- 
racter, and  counts,  which  charge  him  in  his  own  right,  such 
declaration  will  be  bad,  for  misjoinder  of  cause  of  action, 
either  on  general  demurrer^,  or  in  arrest  of  judgment,  or  on 
writ  of  error. 

The  four  first  counts  in  the  declaration  were  on  promises 
made  by  the  intestate' ;  the  fifth  stated,  that  after  the  fleath 
of  the  intestate,  the  defendant,  as  administratrix,  was  in- 
debted to  the  plaintiff  fbr  money,  by  the  defendant,  as  such 
administratrix,  had  and  received  to  the  use  of  the  plaintiff. 
On  sp)ecial  demurrer,  assigning  for  cause,  that  the  two 
causes  of  action,  the  one  from  the  intestate,  and  the  other 
from  the  administratrix,  could  not  be  joined;  the  court 
were  clearly  of  opinion,  that  they  could  not ;  because  the 
last  count  stated  a  cause  of  action  after  the  intestate's  death, 
which  would  exclude  one  of  the  pleas  that  might  be  pleaded 
to  the  other  counts,  and  would  warrant  a  different  judgment 
So,  counts  on  promises  by  the  testator,  cannot  be  joined  with 
counts  for  money  had  and  received  by  the  defendant  as  exe- 
cutor", or  for  money  lent  to  defendant  as  executor",  or  on 
account  stated  of  money  due  from  defendant  as  executor^ 
because  the  former  charge  the  defendant  in  right  of  the  tes- 
tator, whereas  the  latter  charge  him  in  his  own  right 

But  where  an  action  was  brought  against  an  administra- 
trix', and  the  three  first  counts  of  the  declaration  were  on 
promises  by  the  intestate,  and  the  last  was  on.  an  account 
stated  between  plaintiff  and  defendant,  as  administratrix,  of 

h  Rano  ▼.  Huj^bes,  7  T.  R.  3^0.  n.  m  Brig^den  v.  Parks,  s  Bos.  &  Piil.  424*. 

i  Wain  v.  Warlters,  5  East,  10.  aod  Rose  v.  Bowier,  j  H.  Bl.  lOS.. 

k  Brigdenir.  Parks,  i2  Bos  &  Pull.  4S4.     n  1  H.  61.  108. 
1  Jeoniop  ▼.  Newmani  4T.  R.  S47.         o  Ibid. 

p  Sccar  T.  AtkinsoD^  1  H.  Bl.  10» 
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money  owing  from  the  intestate^  and  in  consideration  of  the 
intestate  being  found  indebted,  a  promise  by  defendant,  a« 
administratrix,  to  pay ;  the  court  were  of  opinion  that  there 
was  not  any  misjoinder  of  action,  that  the  defendant  was 
charged  as  administratrix  in  all  the  counts,  and  that  this  was 
the  common  mode  of  declaring,  to  save  the  statute  of  limita* 
tions. 

To  a  count  in  covenant,  charging  the  defendants,  as  exe- 
cutors, for  breaches  of  covenant  by  their  testator  as  lessee^, 
who  had  covenanted  for  himself,  his  executors,  and  assigns, 
may  be  joined  another  count,  charging  them,  that  after  the 
testator's  death,  and  their  proving  the  will,  and  during  the 
term,  the  demised  premises  came  by  assignment  to  one  D.  A., 
against  whom  breaches  were  alleged ;  and  concluding,  that 
so  neither  the  testator,  nor  the  defendants  after  his  death, 
nor  O.  A.  since  the  assignment  to  him,  had  kept  the  said 
covenant,  but  had  broken  the  same. 

3.  What  Executors  are  to  be  made  DefenUants.'^lt  has 
been  observed,  that  in  actions  brought  by  executors,  it  is 
necessary,  that  where  there  are  two  or  more,  they  should 
all  join,  whether  they  administer  or  not,  if  one  of  them  has 
proved  the  will.  But  this  is  not  necessary  when  actions 
are  brought  against  them' ;  for  the  mere  circumstance  of  a 
person  being  named  executor  does  not  compel  the  plaintiff 
to  make  him  a  defendant,  unless  he  has  administered* 
Hence*,  where  executors,  defendants ^  plead  in  abatement, 
that  there  are  other  executors  not  named,  they  must  add, 
that  the  executors  not  named  have  administered;  for  the 

Elaintiff  is  bound  to  take  notice  of  such  executors  only  as 
ave  administered.  Although  executor^  cannot  sever  in  de- 
claring, yet  they  may  in  pleading.  Hence,  although  infant 
executors  may  sue  by  attorney  with  executors  of  full  ageS 
because  those  of  full  age  may  appoint  an  attorney  for  those 
within  age,  yet  they  must  defend  by  guardian.  If  any  of 
the  executors  die'',  actions  must  be  brought,  not  against  the 
surviving  executors  and  executors  of  deceased  executors,  but 
against  surviving  estecutors  only. 

If  there  are  two  or  more  administrators,  they  must  all  be 
made  defendants'.  An  executor  de  son  tort  must  be  declare^ 
against  as  a  rightful  executor  • 

q  VVUion  v.  Wiggf,  lo  East,  3i3.  «  4  Leon.  IQS.   Bro.  Exon.  99*  Fits. 

r  Bro.  Exors.  pt.  69.  Abr.  Exor.  fis. 

•  Swallow  ▼.  Emberton,  i  Lct.  ]6i.  x  Reg.  i40.'a.  b. 

t  Frtacobaldi  v.  Kinaatoii^  Sir.  789.  j  AlexaDdcr  v.  Lanci  Yrl? .  137* 
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IX,  Of  the  Pleadings^  and  herein  of  the  Right  of  Re- 
tainer — Evidence — Costs — Judgment. 

An  executor  may  plead  the  same  plea  io  bar*,  that  hi^ 
testator  might  have  pleaded ;  as,  in  an  action  of  assumpsit 
he  may  pl^d,  that  his  testator  did  not  undertake  or  pixv 
mise;  or  in  covenant,  or  debt  on  bond,  that  it  is  not  the 
deed  of  the  testator.  So  an  executor  may  plead  in  bar,  that 
he  has  fully  administered  all  the  goods  and  chattels  which 
were  of  the  deceased  at  the  time  of  his  death.  This  plea  is 
termed  a  plea  of  plene  administravU.  In  like  manner  an  exe- 
cutor may  plead  an  outstanding  debt,  as  a  judgment,  in 
which  plea  it  is  not  necessary  for  the  executor  to  aver  that 
the  judgment  was  had  for  a  true  and  just  debt^ ;  for  this 
shall  be  presumed.  So  where  an" executor  pleaded^  that  his 
testator  entered  into  a  bond  conditioned  for  the  payment  of 
a  sum  of  money  at  a  day  p^t,  beyond  which  he  had  not 
assets ;  it  was  hotden  sufficient,  although  it  was  not  averred 
that  the  bond  was  entered  into  for  a  true  and  just  debt";  for 
it  shall  be  intended  that  it  was.  And  the  same  intendment 
shall  be  made,  where  an  executor  or  administrator  pleads  a 
bond  debt  due  to  himself  and  retaine^^ 

The  ancient  way  of  pleading  an  outstanding  bond  was  to 
set  forth  the  bond  only ;  but  the  modern  way  is  to  set  forth 
the  condition  also. 

When  the  day  of  payment^  mentioned  in  the  condition 
of  the  bond,  is  past  in  the  life-time  of  the  testator,  the 
penalty  is  the  l^al  debt;  and  although  an  executor,  in 
pleading  it  as  an  outstanding  debt,  sets  forth  the  conditipn  of 
the  bond,  yet  that  will  not  deprive  him  of  the  advantage  of 
covering  the  assets  to  the  amount  of  the  penalty.  But  when 
the  day  of  payment  is  not  arrived  at  the  death  of  the  testa- 
tor, if  the  executor  sets  forth  the  condition,  the  assets  can 
be  recovered  only  to  the  amount  of  the  sum  mentioned  in 
die  condition ;  for  the  force  of  the  bond  is  suspended  until 
the  condition  is  broken. 

« 

To  an  action  of  debt  on  bond  for  300/.''  against  defendant, 
as  executor,  he  pleaded  that  the  testator  was  bound  in  a 
statute  for  the  same  sum,  and  that  he  had  assets  to  the 

t  CofB.  Dig.  Pleader,  (s  D.  8.)  d  Bank  of  Englaod  ▼.  Morrice,  Str. 

a  1  I^er.  900.  lOSS.    Hai-dw.  C.J.  deliverin;  the 

b  Lakev.  Raw,  Cartb.  8.  opinion  of  the  court, 

c  Picard  v.  Brown,  6  T.R.  550.  e  Philipf  t.  Eebard,  Cro.  Jac.  8^ 

VOL,  II,  U 
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amount  of  80/.  only,  to  satisfy  that  statute,  which  remained 
yet  in  force  and  not  paid.  On  demurrer,  it  was  objected, 
that  it  was  not  averred  in  the  plea,  that  the  statute  was  made 
for  debt,  and  that  the  debt  was  not  satisfied ;  for  if  it  were 
for  the  performance  of  covenants,  it  was  not  reasonable  that 
it  should  be  a  bar  to  debt  on  a  bond  already  due,  when,  per- 
haps, the  covenants  would  never  be  broken  (42),  in  which 
case  there  would  not  be  any  cause  of  suit  or  extent  thereon. 
But  the  court  resolved,  that  the  plea  was  good ;  for,  as  it 
was  averred  that  the  statute  was  in  force,  and  the  money 
not  paid,  it  was  good  enough  prima  facie,  and  it  should  be 
intended  to  be  made  for  a  just  debt,  until  the  contrary  was 
shown. 

An  executor^  may  plead  an  outstanding  judgment  reco- 
vered in  an  action  of  debt  on  a  simple  contract  against  the 
executor,  although  the  executor  might  have  revei-sed  such 
judgment,  since  debt  cannot  be  maintained  against  an  exe- 
cutor on  a  simple  contract 

If  an  action  be  brought  against  several  administrators^, 
they  may  plead  an  outstanding  judgment  recovered  against 
one  of  the  defendants ;  for  a  recovery  against  one  adminis- 
trator shall  bind  him  and  his  companions. 

After  the  commencement  of  an  action,  an  executor  can- 
not pay  another  creditor  before  such  other  creditor  has  re- 
covered judgment,  but  the  executor  may  confess  a  judgment 
for  the  damages  laid  in  the  declaration **,  without  ascertain- 
ing those  damages  by  writ  of  inquiry,  provided  they  do  not 
exceed  the  real  debt  If  they  do,  the  plaintiff  may  reply- 
that  such  judgment  was  not  for  a  true  and  just  debt. 

An  executor  may  confess  a  judgment  to  a  creditor  in  equal 
degree  with  the  plaintiff,  pending  the  action,  and  plead  it 
in  bar*.  But  if  a  plea  of  judgment  recovered  on  a  simple 
contract,  be  pleaded  by  an  executor  to  a  debt  on  bond,  it 
must  be  averred,  that  such  recovery  was  had  before  notice 
of  the  bond  debt*^. 

An  executor  may  plead,  puis  darrein  continuance,  unre- 

f  Palmer  v.  Lawson,  i  Lev.  goo.  i  Waring  v.  PanTere,  i  P.  Wnii.995. 

j^  Further  V.  Further,  Ci'o.Efi^.  (471.)  Morrice  ▼.   Bank  of  fiogland,  Ca. 

b  Waring  ▼.  Daiirers,  i  P.  Wnis.  295.  Temp.  Talb.  «25.  S.  P. 

10  Mod.  496.  3  P.  Wins.  401.  k  Sawyer  v.  Mercer,  1  T.  B.  690. 


(42)  It  was  agreed  by  Fenner,  Gawdy,  and  Yelverton,  Justices* 
tliHt  a  statute  for  performance  of  covenants  was  not  a  bar  in  debt 
on  boud»  if  none  of  the  covenants  were  broken. 
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tersed  judgm^ntd  on  simple  ccmtract  debts  of  tl>e  testator, 
recovered  against  the  executor  in  suits  commenced  since  he 
pleaded  the  general  issue  in  bar  in  the  principal  case ;  and 
though  he  might  have  demurred  to  such  actions,  he  is  not 
bound  so  to  do  L 

Where  judgment  was  given  against  A;  in  the  Common 
Pleas,  who  afterivards  entered  into  a  statute  and  died;  and 
his  administrator  brought  error  on  the  judgment,  and,  pend* 
ing  that  suit,  paid  the  statutei  and  afterwards  the  judgment 
was  affirmed ;  upon  a  scL  fa.  to  have  execution  thereon,  the 
administrator  pleaded  payment  of  the  statute,  beyond  w^ich 
be  had  not  assets.  It  was  adjurl^red  a  good  plea,  because,  at 
the  time  of  the  execution  of  the  statute,  the  administrator 
could  not  plead  the  judgment  in  C.  P.,  because  it  was  doubt- 
ful whether  it  would  be  affirmed  or  not*. 

To  a  plea  of  an  outstanding  judgment,  tlie  plaintiff  may 
reply,  that  the  judgment  was  obtained  by  fraud  and  covin. 
And  in  a  case  where  an  executor,  defendant,  pleade?!  two 
outstanding  judgments,  to  each  of  which  the  plaintiff  re- 
plied fraud,  and  traversed  that  the  debts  recovered  were  due 
for  just  debts":  the  replication  was  holdeu  good  on  special 
demurrer,  the  court  observing,  that  the  plaintiff  might  tra- 
verse the  special  matter,  or  rely  on  the  fraud  generally  at  his 
election  (43). 

A  judgment  confessed  by  an  executrix  to  a  creditor  of 
the  testator,  as  well  for  his  own  debt  as  in  trust,  for  the  debts 
of  many  of  the  creditors,  cannot  be  pleaded  in  bar  to  an 
action  brought  against  her  by  another  creditor  of  the  tes- 
tator*. 

Where  the  statute  of  limitations'  is  pleaded  to  an  action 

I  Prioce  r.  Nicholsoo,  5  Taunt.  665.       o  Tolputt  v.  Wells,  1  M.kS.  395. 
m  Rede  r.  Berelocke,  Yelv.  SQ.  p  Hickman  ▼.  Walker,  Willes,  37. 

ti  Trethewy  v.  Ackland,  3  Saund.  49. 


(43)  Saanders  observes »  that  this  is  an  anomalous  case,  and 
against  the  rules  of  law,  which  condemn  double  pleading,  but  ad- 
mits that  it  has  been  allowed  in  this -particular  case  several  times^ 
aod  cites  Turner^s  case,  8  Rep^  1%32,  3.  and  Treshani^s  case,  9  Hep. 
I08.  So  Serjeant  Williams,  in  1  Saund.  33?.  b.  u.  (2).  '*  This 
is  ao  anomalous  case,  in  which  the  plaintiff  is  permitted  to  reply. 
to  every  judgment,  or  some  of  them,  without  being  guilty  of 
duplicity,  omitting  the  rest;  but  the  better  way  seems  to  be  to 
asuwoer  such  judgment  only  as  the  plaintiff  knows  to  be  obtained  by 
fraud:* 

Us 
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brought  by  an  executor  on  a  promise  made  to  his  testator, 
the  SIX  years  are  computed  from  the  time  when  the  action 
first  accrued  to  the  testator,  and  not  from  the  time  of  proving 
the  will. 

But  where  money  belonging  to  the  estate  of  an  intestate 
is  received  by  A.^i  after  the  death  of  the  intestate,  and  more 
than  six  years  afterwards  B.  takes  out  an  administration,  it 
seems  that  the  time  of  limitation  must  be  computed  from 
the  day  on  which  the  letters  of  administration  were  grant- 
ed (44);  and,  consequently,  if  B.,  within  six  years  from  that 
day,  brings  an  action  for  money  had  and  received  against  A., 
the  statute  of  limitations  will  not  operate  as  a  bar  (45). 

As  to  the  proper  mode  in  which  an  executor  of  an  exe- 
cutor should  frame  his  plea,  the  following  case  deserves  at- 
tention : 

Plaintiff,  assignee  of  lessee  for  years,  sued  the  defendant 
as  executor  of  B.,  executor  of  A.,  the  lessor  in  covenant 
upon  the  original  indenture  of  lease,  for  a  breach  of  the  co- 
venant for  quiet  enjoyment  of  A/,  and  since  his  decease  by 
defendant  Defendant  pleaded,  that  he  had  fully  adminis- 
tered all  the  goods  of  A.,  the  first  testator.  On  demurrer, 
it  was  holden,  that  the  plea  was  bad,  inasmuch  as  it  only 
gave  an  answer  to  one  part  of  a  case  which  pointed  at  two 

q  Curry  t.  Stepbenson,  Carth.  335.        r  WcHi  v.  Fydell,  ]0  £ut,315. 
Skiun.  555.  S.  C    Sec  Uie  record, 
4  Mod.  379. 


(44)  **  For  before  administration  granted,  there  wad  not  any  per- 
son who  could  claim  it,  and  the  statute  begins  to  operate  only  from 
the  time  a  right  to  demand  the  thing  in  question  vests  in  some  per- 
son."    Per  Gwlllim,  4  Bac.  Abr.  47d« 

(45)  I  have  stated  this  position  with  an  ut  videtur^  because  the 
principal  question  in  Curry  v.  Stephenson,  and  on  which  aloue  the 
decision  of  the  court  was  pronounced,  was,  whether  the  plaintiff 
ought  not  to  have  concluded  his  replication  with  a  verification,  in- 
stead of  concluding  to  the  contrar}-.  The  opinion  on  the  statute 
of  limitations,  as  stated  in  the  text,  was,  according  to  Carthew,  ex- 
pressed by  Holt,  C.  J.  who  relied  on  Standford's  case,  cited  in  Saf- 
fin*s  case,  Cro.  Jac.  60,  6I.  and  5  Rep.  123.  where  a  similar  ques- 
tion was  decided  on  the  statute  of  fines.  It  may  be  observed,  that 
the  same  Question  upon  the  statute  of  limitations  arose  and  was  ar- 
gued in  iNunn  v.  Wilsmore,  8  T.  K.  521.  but  the  circumstances 
of  that  case  rendered  it  unnecessary  for  the  court  to  decide  it ; 
the  position  in  the  text,  therefore,  stands  on  the  single  authority  of 
Chief  Justice  Holt. 
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kinds  of  misapplication  of  those  funds  which  were  liable  to 
the  plaintifTs  aemand.  Le  Blanc,  J.  observed,  that  the  de- 
fendant might  discharge  himself  in  two  ways;  either  by 
shewing  that  the  first  executor  fully  administered  all  the 
goods  and  chattels  of  A.  which  came  to  his  hands,  and  that 
the  defendant,  since  the  death  of  the  first  executor,  has  duly 
administered  all  that  he  has  received  of  A/s  assets ;  or  be 
might  shew  that  he  has  received  no  assets  of  the  first  exe- 
cutor. But,  as  the  plea  now  stands,  he  leaves  unanswered 
every  thing  respecting  the  assets  of  the  first  testator  which 
came  to  the  hands  of  his  executor,  and  merely  answers  as 
to  his  own  application.  Bayley,  J.  added,  that  the  plaintiff 
was  entitled  to  recover  his  debt  in,  either  of  two  events ;  if 
the  defendant  had  received  assets  of  the  original  testator, 
and  had  not  properly  applied  them ;  or  if  the  defendant  had 
received  assets  of  the  first  executor,  and  the  first  executor 
had  received  assets  of  his  testator,  and  had  not  duly  applied 
them.  The  defendant  has  only  answered  as  to  one  of  those 
events;  but  the  .plaintiff  may  be  entitled  to  satisfaction  out 
of  both  funds;  and,  therefore,  he  is  entitled  to  have  the 
issue  so  framed  that  if  any  thing  be  forthcoming  to  him  out 
of  either  fund,  be  may  be  able  to  avail  himself  of  it. 

See  further  ^s  to  pleading  the  statute  of  limitations,  and 
statute  of  set-off,  by  and  against  executors,  ante  tit  Assump« 
sit,  and  tit  Debt 

Of  ihe  Right  of  Retainer. — A  lawful  executor  or  admi* 
nistrator*,  when  sued  by  a  creditor  of  the  deceased,  may 
claim  a  right  of  retaining  the  assets  in  satisfaction  of  a  debt 
due  to  himself,  provided  such  debt  is  equal  or  superior  in 
degree  to  that  claimed  by  the  creditor  (40). 

Where  an  action  is  brought  against  a  defendant  as  executor 
(which  is  the  case,  as  well  where  the  defendant  is  charged 
as  rightful  executor,  as  when  he  is  charged  as  executor  de 
S9n  tort,)  and  he  claims  to  retain  as  executor  or  administra- 
tor, he  ought  to  set  forth  the  letters  testamentary  S  or  the 
letters  of  administration*,  in  order  that  it  may  appear  to  the 

s  I  Keb.  885.   s  Vent.  180.  Sty.  337.    ^  Atkinson  ▼.  Rawinn,  ]  Mod.  908. 
Vaughan  y.  Brown,  post.  p.  759.  u  Careily  ▼.  £llison,  T.  Jonea,  33. 


(46)  In  Rockelley  v.  Godolphin,  d  Show.  403.  and  T.  Raym. 
4SS.  the  court  inclined  to  think,  that  an  administrator  might  plead, 
to  an  action  of  debt  on  bond,  a  retainer  in  satisfaction  of  a  bond 
conditioned  for  the  payment  of  money  to  trustees  for  the  use  of  tho 
adminittrator* 
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ihe  testator  is  insolvent,  a  person  who  has  an  unsatisfied  de« 
mand  upon  such  estate,  is  not  a  competent  witness  foB.  the 
plaintifi^ 

Upon  plene  administravit  et  issint  riens  inter  mains^^  if  it 
be  proved,  that  executor  hath  goods  in  his  hands,  which 
were  the  testator's,  he  may  give  in  evidence,  that  he  hath 
paid  to  that  value  of  his  own  money,  and  need  not  plead  it 
specially, 

~  In  case  against  executor,  upon  plene  administravit\  the 
plaintiff  must  prove  his  debt,  otherwise  he  shall  recover  but 
Id.  damages,  though  there  be  assets ;  for  the  plea  admits  the 
debt,  but  not  the  amount 

JudgmenLT^Vk  a  plea  of  plene  administravit  generally, 
by  an  executor*,  the  plaintiff  may  immediately  take  judg-? 
ment  of  assets  quando  acciderint  (48).  In  debt  or  scire  facias 
on  this  judgment,  evidence  of  such  assets  only  as  have 
come  to  the  executor's  hands  since  the  judgment  will  be 
received*. 

Judgment  against  an  executor,  in  covenant  broken  by  him- 
self, shall  be  dc  bonis  testatoris:  for  it  is  the  testator^s 
covenant  which  binds  the  executor  as  representing  him ;  and 
therefore  he  must  be  sued  by  that  name*. 

In  like  manner  upon  an  obligation  made  by  testator  for 
the  performance  of  covenants,  judgment  in  debt  on  the  bond 
for  a  breach  of  covenant  by  executor^  shall  be  de  bonis  te*- 
fatoris"^. 

So  in  debt  against  an  executor  qn  a  bond  made  by  testator*, 
if  the  defendant  plead  non  est  factum,  and  it  is  found  against 
him,  judgment  shall  be  for  the  debt  and  damages  de  bonis 
testatoris ;  for  the  executor  cannot  know  whether  it  be  the 
deed  of  the  testator  or  not 

In  debt  on  bond  against  an  executor,  if  the  defendant 
plead  "  fully  administered,"  and  any  assets  are  found  in  his 
hands,  although  they  be  not  to  the  value  of  the  debt,  yet 

f  CraifT  V.  Cundell,  I  Camp.  N.  P.  C.  k  Taylor  ▼.  Holmau,  BflU.  N.  P.  169. 

.381.  1  Collins  T.Throughgood,  Hub.  iss. 

f^  1  Inst.  383.  a.  mCastiliou   v.   £xecutor    of  Smith, 
h  Per  Holt,  C.  J.  Shellcy>  ca^e,  Salk.         Hob.  283. 

396.  n  Bro.  Abr.  Exor.  pi.  log. 
i   IVocU  V.  Nelson,  9  Saund.  226. 


(48)  See  the  form  of  this  judgment  id  2  Saund.  2l6,  217- 
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the  plaintiff  shall  have  judgment  for  hia  whole  debt  di  bonis 
testaioris"*  (49). 

In  debt  against  two  executors',  if  they  plead  severally  by 
several  attomies  ^'  fully  udministered,"  and  the  jury  find 
that  the  one  has  assets  and  the  other  has  not,  the  judgment 
shall  be  against  him  only  who  is  found  to  have  assets,  and 
the  other  shall  go  quit. 

Where  the  cause  of  action  is  such,  that  the  executor 
might  have  declared  in  his  .own  right,  he  is  liable  for  costs» 
if  he  is  nonsuited^. 

o  Lee  V.  Ridford,  adjadged  on  error,        Exch.  Cb.  1  Roll.  Abr.  999.  (B.) 

in  Exch.  Ch.  I  Roll.  Rep.  58.  ul.5. 

p  Belleir  ▼.  Jackteden,   on  error  io    q  Grimttead  v.  Shirley,  sTannt.  116. 


(49)  But  see  Harrison  v.  Becclcs,  cor.  Ld.  Mansfield,  C.  J*  Loo* 
4ou  sittings,  1769t  cited  in  Erving  v.  Peters,  3  T.R.  688. 
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FACTOR. 

Of  the  Nature  of  the  Employment  of  a  Factor — Power 
and  Authority— Lien — Liability  of  Principal — Evi^ 
dence. 

Of  the  Nature  of  the  Employment  of  a  Factor, — ^A  factor  or 
broker  is  an  agent,  who  is  commissioned  by  a  merchant  or 
other  person  to  sell  goods  for  him,  and  to  receive  the  pro* 
duce.  Foreign  factors  are  agents  residing  here,  commis- 
sioned by  mei*chant8  resident  abroad,  or  the  contrary.  Homie 
factors  are  agents  resident  in  England,  commissioned  by 
merchants  also  resident  in  England. 

A  factor  is  usually  paid  for  his  trouble,  by  a  commission 
of  so  much  per  cent,  on  the  goods  sold.  But  sometimes  he 
acts  under  a  del  credere  commission  (1],  in  which  case,  for 


(1)  ^'  Del  credere  is  an  Italian  mercantile  phrase,  ivhich  has  the 
same  signification  as  the  Scotch  word  warrandice^  or  the  English 
word  guarantee.  A  factor  who  has  general  orders  to  dispose  of 
goods  for  his  principal  to  the  best  advantage,  is  bound  to  exercise 
that  degree  of  diligence  which  a  prudent  man  exercises  in  his  own 
affairs,  and  consequently  the  factor  is  authorized  to  dispose  of  the 
goods  according  to  the  best  terms  which  can  be  obtained  at  the 
time ;  and  if  it  shall  appear  that  he  has  done  so,  and  that  he  has 
sold  the  goods  to  persons  in  reputed  good  circumstances  at  the 
time,  and  to  whom  at  that  time  he  would  have  giren  credit  in  his 
own  af&irs,  he  will  not  be  liable  to  his  principal,  although  some 
of  these  should  fail ;  and  for  such  troublef  the  factor  is  generally 
paid  by  a  commission  of  so  much  per  cent,  upon  the  goods  sold. 
According  to  the  above  practice,  tne  principal  runs  all  the  risk, 
and  the  factor  is  sure  of  his  commission  whether  the  event  be  fa- 
Tourable  or  not.  Many  merchants  do  not  choose  to  run  this  risk, 
and  to  trust  so  implicitly  to  the  prudence  and  discretion  of  their 
lactor ;  and,  therefore,  the  agreement  called  del  credere  was  in* 
▼ented,  by  which  the  factor,  for  an  additional  premium  beyond  the 
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an  additional  premium  beyond  the  usual  commission,  he 
undertakes  for  the  credit  of  the  persons  to  whom  he  sells  the 
goods  consigned  to^hini  by  his  principal. 

Power  and  Authority. — ^A  factor,  as  such,  has  not  any  au- 
thority to  pledge,  but  only  to  sell  the  ^oods  of  his  principal*. 
Hence,  if  a  iiactor  pledge  the  goods  of  his  principal,  the  latter 
may  recover  the  value  of  them  in  trover,  against  the  pawnee, 
on  tendering  to  the  factor  what  is  due  to  him,  without  making 
any  tender  to  the  pawnee^  (2). 

The  same  rule  holds  with  respect  to  a  bill  of  lading  which 
has  been  endorsed  to  a  factor  by  his  principal ;  for  the  bill  of 
lading,  which  is  the  symbol  of  the  delivery  of  possession, 
cannot  give  a  factor  a  greater  authority  than  the  actual  pos- 
session of  the  goods  themselves.  Hence,  as  a  factor  cannot 
pledge  the  goods  of  his  principal*,  by  a  deliveiy  of  the 
goods,  so  neither  can  he  do  it  by  an  endorsement  and  delivery 
of  the  bill  of  lading ;  for,  although  the  endorsement  of  a  bill 
of  lading  gives  the  endorsee  an  irrevocable  right  to  receive 
the  goods,  where  it  is  intended  as  an  assignment  of  the  pro- 

a  Patenon  v.  Tasb,  Str.  1 17s,  per  Lee,  b  Daubigny  t.  Dural,  5  T.  R.  604. 
C.  J.  Martini  ▼.  Colei,  ]  M.  St  S.  140.  c  Ncwtom  ▼.  TborntoB,  6  £ast,  17. 
ao^Sbipley  t.  Kymer,  1  M.  &  S.  484. 


U9ual  commission,  ivhen  he  sells  his  goods  on  credit,  becomes  bound 
to  warrant  the  solvency  of  the  purchasers."  Arg.  Mackenzie  v. 
Scott,  6  Bro.  P.  C.  287.  Tomlin's  ed. 

In  Grove  v.  Dubois,  I  T.  R.  112.  the  effect  of  a  commission  del 
credere  was  discussed  in  the  Court  of  King's  Bench,  and  that  court 
decided,  that  it  was  not  merely  a  conditional  undertaking  and 
guarantee  from  the  person  taking  it,  that  he  would  pay  if  some 
other  person  did  not,  but  that  it  was  an  absolute  engagement  from 
him,  and  made  him  liable  in  the  first  instance ;  and  the  same  doc- 
trine was  acquiesced  in,  and  acted  upon  in  Bize  v.  Dickason* 
1  T.  R.  485.  cited  in  Koster  v.  Etison,  2  M.  &  S.  113.  Hence, 
where  a  factor,  under  a  commission  del  credere^  sold  goods,  and 
took  accepted  bills  from  the  purchasers,  which  he  endorsed  to  a 
banker  at  the  place  of  sale,  and  having  received  the  banker's  bill 
(payable  to  the  factor's  order)  on  a  house  in  London,  endorsed  and 
transmitted  it  to  his  principal,  who  got.it  accepted  ;  it  was  holden» 
that  on  the  failure  of  the  acceptor  and  drawer  of  this  bill,  the 
factor  was  answerable  for  the  amount.  Mackenzie  v.  Scott,  6  Bro. 
P.  C.  280.  Tomliu's  ed. 

(9)  Where  a  factor  pledget  the  goods  of  his  principal  as  his  own, 
the  pawnee  cannot  claim  to  retain  against  the  princifml  for  the 
amount  of  the  factor's  general  lien  at  the  time  of  the  pledge. 
M.  Combie  v.  Paries,  7  East,  6. 
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perty  in  the  goods,  yet  it  will  not  have  that  operation,  where 
It  i8  intended  as  a  deposit  only,  by  a  person,  who  is  not  au- 
thorised to  make  such  deposit  (3). 

Where  goods  are  permitted  to  remain  at  a  wharf  in  the 
oame  of  a  broker,  who  is  accustomed  to  deal  in  the  article, 
and  the  broker  sells  them«  the  principal  will  be  bound  by 
such  sale,  although  he  did  not  expressly  authorize  the  broker 
to  sell*. 

A  factor  may  sell  on  credit*,  although  not  particularly 
authorized  by  the  terms  of  his  commission  so  to  do  (4). 

Where  plaintiffs  consigned  goods  to  their  factors,  who  not 
having  funds  to  pay  the  freight  and  duties,  agreed  with  the 
defendants  that  they  should  take  charge  of  the  consignment, 
pay  the  freight  and  duties,  and  sell  the  goods,  and  have  one 

d  Pickering  T.Biisk,  15  East,  38.    See    e  Per  Willes,  C.  J.  Willes,  406.    Per 
also  VVbitehead ▼.  Tuckett,  15  East,        Chambre,  J.  3  Bos.  k.  Pul.  49g. 
400. 


(3)  in  the  case  cited  (c),  as  an  authority  for  this  position,  the 
party  to  whom  the  factor  had  pledged  the  bill  of  lading,  had  not 
any  notice  that  he  was  dealing  with  a  factor ;  the  indorsement  by 
the  principal  was  a  general  indorsement:  but  it  was  observed,  by 
Lawrence,  J.,  that  the  letter  of  advice  which  brought  the  bill  of 
lading  'might  have  been  inquired  for,  and  that  would  hava  shewn, 
that  uie  person  who  pledged  the  bill  was  factor  only^  and  not  ven- 
dee of  the  goods. 

(4)  **  It  has  been  objected,  that  a  factor,  by  virtue  of  a  general 
authority,  catinot  sell  on  credit ;  if  he  do  so,  it  is  at  his  own  risk, 
and  the  owner  is  not  obliged  to  accept  the  vendee  as  his  debtor ; 
and  it  does  not  in  the  present  case  appear  that  he  had  any  special 
authority.  And  for  this  purpose  several  passages  were  cited  out  of 
the  civil  law  books  as  to  thi;  nature  of  a  factor.  To  this  I  shall 
answer,  that  the  nature  of  dealing  is  now  quite  altered,  of  which  the 
courts  of  law  must  take  notice ;  for  constant  and  daily  experience 
shews,  that  factors  do  sell  upon  credit  without  such  a  special  au- 
thority. If  it  were  otherwise,  it  would  be  the  greatest  prejudice  to 
trade ;  and  we  ought  always;  and  as  much  as  we  can,  and  as  far  as 
is  consistent  with  the  rules  of  law,  to  do  every  thing  for  promoting 
the  trade  and  commerce  of  the  nation."  Per  Willes,  C.  J.  deli- 
vering the  opinion  of  the  court  in  Scott  v.  Surman,  Willes,  406,  7* 
N.  **  An  agent  employed  generally,  to  do  any  act,  is  authorized  to 
do  it  only  in  the  usual  way  of  busmesa.  Hence,  as  stock  is  sold 
jusually  for  ready  money  only,  a  broker  employed  to  sell  stock  can- 
not sell  it  upon  credit,  without  a  special  authority,  although  acting 
bon4  tide,  and  with  a  view  to  the  beoetit  of  his  principal.*'  Lord 
Ellenborough,  C.  J.     Wiltshire  v.  Sims,  I  Camp.  N«  P.  G.  258. 
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half  the  usual  commission  on  such  sale;  and  defendants 
accordingly  paid  the  freight  and  duties,  and  received  the 
goods,  after  which  the  factors  became  bankrupt,  having  before 
informed  defendants  that  the  goods  were  the  plaintiffs' ;  but 
defendants  notwithstanding  sold  the  goods:  held  that  on 
trover  by  the  plaintiffs,  the  defendants  had  not  a  right  to 
retain  for  the  freight  and  duties  after  deducting  the  balance 
due  from  the  factors  to  the  plaintiffs  at  the  time  of  the  bank* 
ruptcy^ 

Where  C.  consigned  goods  to  M.,  their  broker,«upon  a  del 
credere  commission,  for  sale,  and  drew  bills  on  him  in 
advance,  which  M.  accepted  but  never  paid,  and  afterwards, 
without  the  knowledge  of  C,  placed  the  goods  with  H., 
another  broker,  upon  a  del  credere  commission,  and  upon  an 
a^eement  to  diviae  the  commission  with  him,  and  obtained 
his  acceptances  for  the  amount,  and  H.  sold  the  goods  and 
afterwanls  became  bankrupt,  and  his  assignees  received  the 
proceeds  of  those  sales,  and  the  acceptances  of  U.  were 
proved  linder  his  commission,  and  a  dividend  received  upon 
them :  held  that  the  assignees  of  H.  were  liable  to  the  as- 
signee of  C.  who  had  also  become  bankrupt,  for  the  amount 
of  the  proceeds,  in  an  action  for  money  had  and  received'. 

Factors  may  be  bankrupts*. 

By  Stat.  31  Geo.  2.  c.  40.  s.  11.  Factors,  employed  to  buy 
or  sell  cattle  by  commission,  are  prohibited  from  buying 
either  directly  or  indirectly,  on  their  own  account,  (except 
for  the  necessary  use  of  their  families)  live  cattle,  sheep,  or 
swine,  in  London,  or  within  the  bills  of  mortality,  or  at  any 
place  whilst  the  cattle  are  on  the  road  to  London  for  sale; 
and,  by  the  same  clause,  such  factors  are  prohibited  from  sell- 
ing, either  by  themselves  or  their  agents,  such  cattle,  &c. 
in  London,  or  within  the  bills  of  mortality.  Penalty,  double 
the  value  of  the  cattle  sold ;  to  be  recovered  by  application 
to  J.  P.,  one  moiety  to  prosecutor,  and  the  other  to  the  poor 
of  the  parish  where  the  offence  was  committed. 

When  goods  are  consigned  to  joint  factors^  they  are  in 
the  nature  of  co-obligors,  and  are  answerable  for  one  another, 
for  the  whole. 

According  to  the  general  rule  of  law,  a  sale  by  a  factor 
creates  a  contract  between  the  owner  and  buyer'' ;  and  this 

f  Snlly  ▼.  Rathbone,  2  M.  JcS.  S98.  dertoo,  Lontlon  Sittinigi,  ^tr.  1189. 

C  Cockrao  t.  I  Ham,  s  M.  &  S.  301.  where  the  jary,  however,  found  a 

B  Stat.  5  G.  s.  c.  30.  9. 39.  rerdict  against  the  opinion  of  the 

a  Godfrey  V.  Saunden,  3  Will.  114.  judge.    See  alto  exp.  Murray,  Co. 

k  Per  Lee>  C.  J.  in  Scrimabire  ▼.  M-  B.  L.  379.  5tb  ed. 
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rule  holds  even  in  cases  where  the  factor  acts  upon  a  del 
credere  commission.  Hence,  if  a  factor  sell  goods,  and  the 
owner  gives  notice  to  the  buyer  to  pay  the  price  to  him  and 
not  to  the  factor,  the  buyer  will  not  be  justified  in  after- 
wards paying  the  factor ;  and  the  owner  will  be  entitled  to 
recover  the  price  in  an  action  against  the  buyer,  unless  the 
factor  has  a  lien  on  such  price'. 

If  goods  are  bought  by  a  broker",  who  does  not  mention 
the  name  of  his  principal  until  he  (the  broker)  has  become 
insolvent,  the  principal  cannot  set  off  the  price  of  the  goods 
against  a  debt  due  to  him  from  the  broker,  but  is  still  liable 
to  the  vendor. 

But  where  a  factor  acting  under  a  del  credere  commission*, 
sells  goods  as  his  own,  and  the  buyer  does  not  know  of  any 
principal,  the  buyer  may,  in  an  action  brought  against 
nim  by  the  principal,  set  off  a  debt  due  to  him  from  the 
factor  (3). 

The  law  has  been  settled  by  a  variety  of  cases,  that  an 
unknown  principal,  when  discovered,  is  liable  on  the  con- 
tracts, which  his  agent  makes  for  him ;  but  this  rule  must 
be  taken  with  some  qualification ;  for  a  party  may  preclude 
himself  from  recovering  over  against  the  principal,  by  know- 
ingly making  the  agent  his  debtor**. 

Goods  sold  by  a  broker  for  a  principal  not  named,  upon 

1  See  Drinkwater  ▼.  Goodwin,  Cowp.  Morris  v.  CLeasby,  iM.&S.  576.  and 

951.  Blackburn  v.  Sclioleg,  s  Camp.  343. 

m  Waring ▼.  Favenck,  1  Camp.  N.  P. C.  o  Per  Ld.  Etlenborouicb  iu  patenoo 

85.  T.  Gandaaeqiii,  15  East,  66. 

0  George  ▼.  Claget,  7  T.  R.  359.   See 


(5)  Where  a  factor  to  a  person  beyond  sea  buys  or  sells  goods 
for  the  principal  in  his  own  name,  an  action  will  lie  against  him  or 
for  him,  in  his  own  name ;  for  the  credit  will  be  presumed  to  be 
given  to  him  in  the  first  case,  and  in  the  last  the  promise  will  be 
presumed  to  be  made  to  him,  and  the  rather  so,  as  it  is  so  much 
for  the  benefit  of  trade.  Gonzales  v.  Sladen,  T.  1  Ann.  London 
sittings,  Salk.  MSS.  Bull.  N.  P.  130.  '<  Where  the  principal 
resides  abroad,  he  is  presumed  to  be  ig:norant  of  the  circumstances 
of  the  party  with  whom  his  factor. deals,  and '  therefore  the  whole 
credit  is  considered  as  subsisting  between  the  contracting  parties." 
Per  Chambre,  J.  in  Houghton  v.  Matthews,  3  Bos.  &  Pul.  490. 
*^  There  may  be  a  particular  course  of  dealing  with  respect  to  trade 
in  farour  of  a  foreign  principal,  that  he  shall  not  be  liable  in 
cases  where  a  home  principal  would  be  liable."  Per  Bay  ley,  J. 
15  East,  69. 
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the  tenns,  as  specified  in  thb  usual  bought  and  sold  notes, 
(delivered  over  to  the  respective  parties  by  the  broker)  of 
•*  payment  in  one  month,  money,**  may  be  paid  for  by  the 
buyer  to  the  broker  within  the  month,  and  that  payment 
may  be  made  by  a  bill  of  exchange  accepted  by  the  buyer 
and  discounted  by  him  within  the  month,  although  such  bill 
has  a  longer  time  to  run  before  it  become  due'. 

Lien. — By  the  general  usage  of  trade,  where  there  is  a 
course  of  dealings  and  general  account  between  the  mer- 
chant and  factor,  and  a  balance  is  due  to  the  factor,  he  has 
a  lien  (6)  on  all  goods  in  his  hands  for  such  balance  of  the 
general  account,  without  regard  to  the  time  when,  or  on 
what  account  he  received  the  goods**  (7). 

With  respect  to  this  gene^l  lien,  it  is  to  be  observed. 

First,  I'hat  it  will  not  attach  until  the  goods  come  into 
the  possession  of  the  factor'. 

Secondly,  The  lien  exists  during  such  time  only  as  the 
factor  has  possession  of  the  goods;  for  if  he  should  part 
with  the  possession  after  the  lien  has  attached,  the  lien  has 
gone*. 

It  is  to  be  observed,  however,  that  where  a  factor  is  in 
advance  for  goods  by  actual  payment,  or  where  he  sells 
under  a  del  credere  commission,  whereby  he  becomes  re- 

p  FaTCBC  T.  fienoctt,  ii  Eait,  36.  r  Kinloch  v.  Craig,  ST.R.  119,793. 

^  Kniger  ▼.  Wilcox,  Ambl.  9SS.    Oar-  •  See  Sweet  ▼.  Pym,  1  East,  4.  and 

diner  v.  Coleman,  cited  1  Burr.  494.        Bailer,  J.  in  Lickbarroir  t.  Mason, 

and  per  Buller,  J.  6  East,  99.  n.  S.  P,        6  Ea»t,  97.  n. 


(6)  *'  There  are  two  species  of  liens  known  to  the  law,  namely, 
particular  liens  and  general  liens.  Particular  liens  are,  where  per* 
sons  claim  a  right  to  retain  goods  in  respect  of  labour,  or  money 
expended  on  such  goods ;  and  those  liens  are  favoured  in  law. 
General  liens  are  claimed  in  respect  of  a  general  balance  of  ac- 
count ;  and  those  are  founded  in  custom  only,  and  are  therefore  to 
be  taken  strictly."     Per  Heath,  J.  3  Bos.  &"Pul.  494. 

(7)  **  That  a  factor  has  a  lien  for  his  general  balance  is  a  point 
too  veil  established  to  be  disputed.  The  general  principle  upon 
which  such  lien  has  been  allowed,  seems  to  be  for  the  convenience 
of  trade,  and  with  a  view  to  encourage  factory  to  advance  mone^ 
upon  goods  in  their  possession,  or  which  must  come  to  their 
hands  as  iactors.*^  Per  Chambre,  J.  in  Houghton  v.  Matthews* 
3  Bos.  &  PuU  488^  9«  N.  This  lien  is  an  insurable  interest.  Park's 
Ins.  II. 


768  FACTOR. 

sponsible  for  the  price,  he  has  a  lien  on  the  price,  although 
be  should  have  parted  with  the  possession  of  the  good8^ 

And  this  rule  holds,  although  money  should  have  been 
advanced  by  the  factor,  at  the  time  when  he  knew  that  the 
principal  was  in  insolvent  circumstances". 

But  where  a  factor  has  not  any  special  claim  on  the  goods, 
and  he  has  disposed  of  them,  whereby  he  lias  lost  the  ad- 
vantage arising  from  possession,  the  debt  is  to  l>e  considered 
as  the  debt  of  the  principal,  and  the  factor  has  no  lien  on 
the  price. 

The  plaintiff,  who  was  resident  in  Ireland,  employed  two 
persons,  as  his  factors  in  London,  to  sell  goocts  lor  him, 
which  he  had  sent  to  them*.  The  factors  sold  these  goods 
to  J.  S.  foj  a  certain  sum;  the  plaintiff  not  knowing  to 
whom  they  were  sold,  and  J.  S.  not  knowing  that  they  be- 
longed to  the  plaintiff,  the  goods  having  been  delivered  to 
him  as  the  goods  of  the  factors.  The  factors,  before  pay- 
ment, became  bankrupts,  and  their  debts  were  assigned  by 
the  commissioners  to  the  defendant,  who  afterwards  re- 
ceived from  J.  S,  the  money  for  the  goods.  The  plaintiff 
having  brought  an  action  against  the  defendant  for  money 
had  and  received,  the  case  was  reserved  by  Holt,  C.  J.  for 
the  opinion  of  the  Court  of  King's  Bench,  who  gave  judg- 
ment, after  argument,  for  the  plamtiff.  This  case  was  after- 
wards cited  before  Parker,  C.  J.  at  the  London  Sittings, 
and  allowed  to  be  lew ;  because,  though  it  was  agreed,  that 
payment  by  J.  S.  to  the  factors,  with  whom  the  contract 
was  made,  would  have  discharged  J.  S.  as  against  the  prin- 
cipal, yet  the  debt  was  not  in  law  due  to  the  factors,  but  to 
the  person  whose  goods  they  were;  and  therefore,  it  was  not 
assigned  to  the  defendant,  by  a  general  assignment  of  their 
debts,  but  remained  due  to  the  plaintiff  as  before;  and 
having  been  paid  to  the  defendant,  who  had  not  any  right 
to  have  it,  it  must  be  considered  in  law  as  paid  for  the  use 
of  him  to  whom  it  was  due ;  and,  consequently,  an  action 
might  be  maintained  by  him  as  for  money  nad  and  received 
to  his  use. 

The  plaintiffs,  who  were  partners,  resident  beyond  sea, 
consigned  a  quantity  of  tar  to  R.  S.,  the  banknipt,  brother 


t  See  Dnukwatcr  ▼•  Goodwin,  Cowp.  opinion  of  the  court  in  Scott  v.  Sur- 

351.  man,  Willes,  405.;  reported  also  in 

tt  Foxcroft  V,  Deronabire,  8  Bnrr.  931.  Bull.  N.  P.  49.  ed.  6th,  by  the  name 

X  Gnrratt  t.  Cullum,  T.  9  Ann.B.  R.  of  Garrat  ▼.  Cullum. 
sUted  by  WUIes,  C.  J.  delivering  the 
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of  one  of  the  plaintiffs,  as  their  factor^  Tliere  had  been 
mutual  dealings  between  the  two  brothers,  the  accounts  of 
which  were  then  unsettled.  The  ship  and  goods  arrived  in 
the  Thames,  from  Carolina.  I'he  factor,  having  received 
the  bill  of  lading,  sold  the  tar  to  J.  S.,  upon  an  agreement 
that  it  should  be  paid  for  in  pi-omissorv  notes,  payable  four 
months  after  the  delivery  of  the  goods.  A  few  days  after 
the  sale,  the  vendee  gave  the  factor,  in  part  payment,  two 
promissory  notes.  Soon  afterwards  the  factor  committed  an 
act  of  bankruptcy,  and  the  defendants  were  chosen  assignees 
under  the  commission.  The  bankrupt  delivered  up  the 
two  notes  to  the  assignees,  and  they  received  the  money  due 
upon  them.  They  likewise  confirmed  the  sale,  and  set- 
tled the  account  with  the  vendee,  and  received  the  balance. 
.  An  action  for  money  had  and  received  having  been  brought 
by  the  plaintifis  a^^ainst  the  assignees,  for  the  recovery  of 
the  money  received  on  the  notes,  and  the .  money  received 
on  the  settlement  of  the  account,  it  was  holden,  tha,t  the 
plaintiffs  were  entitled  to  recover  both  sums;  Willes,  C.  J. 
(who  delivered  the  opinion  of  the  court)  observing,  as  to 
the  first,  that  the  notes,  leaving  been  in  the  hands  of  the 
bankrupt  at  the  time  of  his  bankruptcy,  were  capable  of 
being  aistinguished  from  the,  rest  of  the  bankrupt*s  estate, 
and  therefore  could  not  be  applied  to  the  bankrupt's  debts; 
consequently  the  plaintiffs  were  entitled  to  recover  the 
value  of  those  notes  which  had  been  received. by  the  .de- 
fendants; in  like  manner  as  if  the  goods  had  remained  in 
specie,  unsold  in  the  bankrupt's  hands  at  tiie  time  of  the 
bankruptcy,  the  plaintiffs  might  have  recovered  them  in  an 
action  of  trover.  As  to  the  second  sum,  the  general  rule 
was,  that  if  a  person  received  money,  which  ought  to  be 
paid  to  another,  an  action  would  lie  as  for  money  had  and 
received;  that  the  assignees  having  received  the  money 
which  belonged  to  the  plaintiffs,  they  ought  to  have  paid  it 
to  the  plaintiffs,  and  not  having  done  so,  this  action  would 
lie  against  them  for  so  much  money  had  and  received  to  the 
use  of  the  plaintiffs. 

Thirdly,  A  factor  has  not  a  lien  in  respect  of  debts  which 
have  accrued  previously  to  the'  time  at  which  his  character 
of  factor  commenced. 

A.,  a  factor,  sold  tlie  goods  of  B.,  in  his  own  name',  to  C. ; 

f  Scott  aBd  another  t.  Sttrman  aud    s  HotijrhtOQ  ▼.  Matthews,  per  Ilentb, 
others,  assignees  of  K.  8   a  bank*        Rooke,  and  Chartibrf,  Js.  Alvanley, 
rapt,   WiHes,  400.  cited   by   Lord        C.  J.  aisstnlieiite.a  Bos.&FulMsS. 
EHenboroofh,  deliveriD^  jndnrmeut 
ia  Taylor  ▼.  Plumcr,  3  M.  k  S.  575. 
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C,  without  paying  for  these  goods,  sent  another  parcel  of 
goods  to  A.  to  sell  for  him,  not  having  employed  A.  as  a 
factor  before.  C.  became  bankrupt,  and  his  assignees  claimed 
the  goods  sent  by  C.  to  A.,  Which  still  remained  unsold,  ten- 
dering the  charges  upon  those  goods.  A.  refused  to  deliver 
them,  claiming  a  lien  upon  them  for  the  price  of  the  for- 
mer goods  sold  by  him  to  C,  the  balance  between  A.  and 
B.,  being  in  favour  of  A.  An  action  of  trover  having  been 
brought  by  the  assignees,  against  A.,  for  the  value  of  the 
'  goods  sent  by  C,  it  was  holden,  that  they  were  entitled  to 
recover. 

Liability  of  PrincipaL-^The  maxim,  that  the  principal  is 
civilly  responsible  for  the  acts  of  his  agent,  universally  pre- 
vails both  in  courts  of  law  and  equity*. 

Upon  this  principle  it  was  holden,  by  Holt,  C.  J.,  that 
a  merchant  was  answerable  for  the  deceit  of  his  factor, 
who  had  sold  some  silk  to  the  plaintiff,  as  silk  of  a 
fiu]:)erior  quality,  knowing  it  to  be  silk  of  an  inferior  qua- 
lity M8). 

Etidence. — ^It  is  a  general  rule  of  evidence,  that  where  a 
Witness  has  a  direct  interest  in  the  event  of  a  cause,  his  tes- 
timony cannot  be  received.  But,  from  necessity,  an  excep- 
tion has  been  introduced  in  the  case  of  factors  and  brokers, 
because,  from  the  nature  of  the  transaction  in  which  they 
are  engaged,  the  contracts  they  make  for  other  persons  can- 
liot  be  proved  without  them.  Hence,  it  has  been  holderi% 
that  a  fector  is  a  good  witness  to  prove  the  contract  of  sale, 
in  an  action  by  the  principal,  for  the  price  of  the  goods  sold. 
And,  in  a  late  case',  it  was  determined,  that  there  was  not 
any  difference,  in  point  of  interest,  between  a  person  who 
sells  upon  commission,  and  one  who  is  to  have  a  share  of 
the  profit ;  and,  consequently,  that  a  person  who  was  em- 
ployed to  sell  goods,  and  Vvas  to  receive  for  his  trouble  what- 
ever money  he  could  procure  for  them  beyond  a  stated  sum, 

•  4  T.  R.  66.  per  Keiiyoii,  C  J.  c  Dixou  v.  Cckopfr,  3  Wilt.  40. 

b  flern   ▼.  Nichols,  Salk.  9^9.  Per        d  fieiijamin  v.  Porteut,  9  H.  Bl.  500. 
Holt,  C.  J.  at  Nisi  Prius.  per  Heath  and  Rooke,  J». 


(8)  But  see  9  H.  6.  53.  b.  cited  in  Bro.  Abr.  ActiooB  sur  le  casei 
pi.  tf.  where  it  was  said  by  the  court,  if  my  servant  sell  false  stuff, 
an  action  on  the  case  does  not  lie  against  me,  unless  he  sold  it 
Ihron^h  my  covin  or  by  my  commanck 
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was  a  competent  witness  to  prove  the  contract  between  the 
seller  and  buyer  (9)« 


{9)  Eyre,  C.  J.  differed  from  the  two  judges,  conceivine^  that 
**  this  was  not  simply  a  cootrect  that  the  witness  made  for  another, 
but  for  another  and  himself.  His  profit  was  not  to  arise  from  the 
profit  of  the  princiiMiU  but  was  collateral  to  and  beyond  it.  He 
could  not  wfon^  the  principal)  but  he  might  wrong  the  person 
with  whom  he  dealt,  by  screwing  him  up  beyond  the  real  value  of 
the  goods,  for  the  sake  of  his  own  profit,  and  therefore  he  had  a 

2 wrote  interest  to  establish  a  particular  contract*"  The  C.  J« 
mitted,  however,  that,  if  the  principle  upon  which  the  two 
judges  relied,  viz.  there  was  not  any  difference  in  point  of  inte« 
rest  between  a  person  who  sold  upon  commission,  and  one  who 
was  to  have  a  share  of  the  profit  could  be  supported,  the  evidence 
•a^ht  to  be  received. 


I» 
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FISHERY. 

ft 

L  Of  the  Right  of  Fishing  in  the  Sea^  and  in  the 
Creeks  and  Arms  thereof  and  in  fresh  Rivers. 
II.  Of  the  different  Kinds  of  Fishery — Several  Fishery 
— Free  Fishery — Common  of  Fishery. 


L  Of  the  Right  of  Fishing  in  the  Sea,  and  in  the  Creeks 
and  Arms  thereof  and  in  fresh  Rivers* 

1  HE  right  of  fishing  in  the  sea*,  and  the  creeks  and 
arms  thereof  is  originally  lodged  in  the  crown,  in  like  man- 
ner as  the  right  of  fishing  in  a  private  or  inland  river  is  ori- 
ginally lodged  in  the  owner  thereof.  But  although  the  king 
IS  the  owner,  and  as  a  consequent  of  his  property,  hath  the 
primary  right  of  fishing  in  the  sea,  or  creelcs  or  amis  thereof, 
yet  all  the  king's  subjects  in  England  have  regularly  a  liberty 
of  fishing  in  the  sea,  and  the  creeks  and  arms  thereof,  as  a 
public  common  of  piscary,  and  may  not,  without  injury  to 
their  right,  be  restramed  of  it,  unless  in  such  places,  creeks, 
or  navigable  rivers,  where  the  king,  or  some  particular  sub- 
ject, hath  gained  a  propriety  exclusive  of  that  common  li- 
berty, either  by  the  King's  charter  or  grant,  or  by  custom  and 
usage,  or  prescription."  It  appears  ifrom  this  passage,  that 
Lord  Hale  thought  an  exclusive  right  of  fishery  in  an  arm  of 
the  sea  might  belong  to  a  subject\  And  of  this  opinion  were 
the  Court  of  B.  R.  in  Carter  and  another  v.  Murcot  and  ano- 
ther, 4  Burr.  2162.  where  it  was  decided,  that  a  plea,  which 
prescribed  for  a  several  fishery  in  an  arn^  of  the  sea,  was 
good ;  but  it  was  there  said,  that,  as  the  presumption  in  such 

»  Ld.  Hale,  De  jure  mdris,  p.  l.  c.  4.  b  See  also  8  Ed.  4. 19.  a.  4T.  R.  437. 

Hargrave*!  Tracts,  toI.  1.  p.  1 1.  See  S.  P.  admitted  by  Kenyon,  C.  i.  aa^ 

filso  the  case  of  the  Royal  Fishery  of  Ashhurst,  J. 
fhc  BftBDC^  Dar.  R.  fift. 
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was  in  favour  of  the  kino:  and  the  public,  it  was  incum- 
bent on  the  plaintiff  to  prove  his  exclusive  right,  agreeably  to 
the  rule  laid  down  by  Lord  Hale,  in  1  Mod.  105.  that  if  any 
one  will  appropriate  a  privilege  to  himself,  the  proof  lies  on 
his  side.  In  Ward  v.  Creswell,  Willes  Rep.  265.  and  16  Vin. 
Abr.  354.  tiL  Piscaiy  (B.)  S.  C.  the  court  held,  that  all  the 
subjects  of  England,  of  common  right,  might  fish  in  the  sea. 
it  being  for  the  good  of  the  commonwealth,  and  for  the  sus-. 
tenance  of  the  people  of  the  realm,  and  that  therefore  a  pre- 
scription for  it  as  appurtenant  to  a  particular  township  was 
voio,  and  as  absurd  as  a  prescription  would  be  for  travelling 
the  king's  highway,  or  for  the  use  of  the  air  as  appurtenant  to 
a  particu  lar  estate. 

To  trespass  for  fishing  in  the  plaintiffs  fishery*,  defendant 
pleaded,  that  the  place  is  an  arm  of  the  sea,  in  which  every 
subject  has  a  right  to  fish ;  the  plaintifi*  in  his  replication 
claimed  an  exclusive  right  by  prescription,  traversing  the  ge-^ 
neral  right.  It  was  holden,  that  this  was  a  b^d  apd  imma- 
terial traverse,  and  might  be  passed  over  by  the  defendant^ 
and  that  it  was  competent  to  him  to  traverse  the  prescriptive 
right  of  the  plaintiflf  stated  in  the  replication. 

In  Bagott  V.  Orr,  2  Bos.  &  Pul.  472.  the  court  seem  to 
have  been  of  opinion,  that  prima  facie  every  subject  has  a 
right  to  take  fish  found  on  the  sea  shore  between  high  and  low 
water  mark,  but  that  such  general  right  might  be  restrained 
by  an  exclusive  right  in  an  individual. 

Fresh  rivers,  of  what  kind  soever,  of  common  right  belong 
to  the  owners  of  the  soil  adjacent "*;  so  that  the  owners  of  the 
one  side  have,  of  common  right,  the  propriety  of  the  soil, 
and  consequently  the  right  of  fishing,  usque  Jilum  aquee^  and 
the  owners  of  the  other  side  the  right  of  soil  or  ownership, 
and  fishing  unto  the  JHumaquce  on  their  side.  And  if  a  man 
be  owner  of  the  land  on  both  sides,  in  common  presumption 
he  is  owner  of  the  whole  river,  and  hath  the  right  of  fishin&r 
according  to  the  extent  of  his  land  in  length.  But  specisd 
usage  may  alter  that  common  presumption ;  for  one  may  have 
the  river,  and  others  the  soil  adjacent ;  or  one  may  have  the 
river  and  soil  thereof,  and  another  the  free  or  several  fishery 
in  that  river. 

c  Richardson  t.  the  Mayor,  Im.  of  Or-    d  Ld.  Hale,  De  5«re  Maris,  p.  ].  c.  i. 
ford,  8  H.  Bl.  189.  Hai*grave*s  Tracts,  vol.  i.  p.  5.  P%» 

▼is'sR.  57.a.  b. 
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II.  Of  the  different  Kinds  of  Fishery-'^everal  Fisheru 
—Free  Fishery— Common  of  Fishery. 

A  several  jfisheiy  is  where  a  person  has  an  exclusive 
right  of  fisheiy,  either  in  his  own  soil,  or  in  the  soil  of 
another  (I). 

He  who  has  a  several  fisheiy  is  not  necessarily  the  owner 
of  the  soil^;  but  as  the  exclusive  right  of  fishing  is  an  inci- 
dent to  the  ownership  of  the  soil,  it  will  be  presumed,  until 
the  contrary  be  shewn,  that  such  right  resides  in  the  owner 
of  the' soil.  Hence,  to  an  action  of  trespass  for  an  injury 
to  a  right  of  several  fishery,  it  is  a  good  plea  that  the  soil 
and  freehold  belong  to  defendant*  (2).  To  this,  however, 
the  plaintiff  may  reply  title  to  the  several  fishery,  either  by 
prescription  or  grant,  thereby  rebutting  the  presumption  of 
the  rignt  of  several  fishery  being  still  vested  in  the  owner  of 
the  soil. 

If  a  person  be  seized  of  a  river"*,  and  by  deed  grant  a  se- 
iieral  fishery  in  the  same,  and  makes  livery  of  seisin  secun^ 
Hum  formam  cartes^  the  soil  does  not  pass ;  and  if  the  river 
become  dry,  the  grantor^may  take  the  benefit  of  the  soil,  for 
a  particular  right  only  passed  to  the  grantee. 

A  prescriptive  right  to  a  several  fishery  in  a  navigable 
river  may  pass  as  appurtenant  to  a  manor  ^    A  right  of 

«  Fits  Abr.  Barre,  pi.  37.  citet  M.  so        Paiton,  J.  18  H.  6.  30.  a.  FiU.  Abr. 

H.<).4.  Barre,  pi.  fiO.  8.  C. 

t  HargraTe'a  Note,  Co.  Litt.  189.  a.  n.  hi  Inst.  4  b. 

(7).  i  Rogers  y.  Allen,  I  Camp.  N.  P.  C^ 
g  17  £.  4.  6.  b.  18  Ed.  4.  b.    Per        309. 


( 1 )  *'  In  order  to  constitute  a  several  fishery,  it  is  requisite  that 
the  party  claiming  it  should  bo  far  have  the  right  of  fishing  inde- 
pendently of  all  others,  as  that  no  person  should  have  aco-exten^ 
sive  ri^ht  with  him  in  the  object  claimed.  But  a  partial  indepen- 
dent right  in  another,  or  a  limited  liberty,  does  not  derogate  from 
the  right  of  the  general  owner/'  Per  Lord  Mansfield,  C,  J.  deli- 
vering the  resolation  of  the  court,  Seymour  and  others  v.  Ld.  Cour- 
teuay  and  others,  5  Burr.  2814. 

(2)  See  also  10  H.  ?.  «4.  b.  28.  b.  a  case  very  clearly  reported  ; 
but  it  is  said  there,  that  the  plea  is  not  good,  unless  it  conclude 
with  praying,  whether  plaint  iff  shall  have  his  action  unihout  skewing 
title,  Per  Brian,  J.  but  in  "20  H.  6.  4.  a.  Newton,  C.  J.,  C*  B. 
was  of  opinion,  that  the  plea  might  be  concluded  either  way. 
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fisbeiy  is  divisible,  and  may  be  abandoned  as  to  part,  while 
another  part  is  preserved.  Hence,  an  exclusive  right  to 
dred^  for  oysters  may  subsist  as  appurtenant  to  a  manor,  al- 
though it  be  lawful  for  all  the  king's  subjects  to  catch  floating 
fish  therein. 

^Trespass  for  breaking  and  entering  his  close,  and  fishing  in 
separati  piscarid  suA^  and  for  takmg  pisces^uo^^  After 
verdict,  exception  was  taken  to  the  declaration  in  arrest  of 
judgment,  because  it  is  said  pisces  suos.  But  the  court  were 
of  opinion,  that  being  in  separali  piscarii,  it  might  well  be 
said  pisces  mos^  because  they  could  not  be  taken  by  any  other 
person. 

In  Fontleroy  v.  Avlmer,  Ld.  Ri^m.  239.  where  the  decla^ 
ration  stated  that  del^ndant^  in  separali  sui  piscaria  piscatus 
fuit,  tt  pisces  cepit,  after  verdict  for  plaintiif,  an  exception 
in  arrest  of  judgment,  directly  the  reverse  of  that  in  the  fore- 
going case,  was  taken,  viz,  that  the  declaration  had  omitted 
the  word  suos ;  but  the  court  thought  the  objection  entitled 
to  very  little  weight;  because  the  plaintiif  having  alleg^^ 
that  it  was  his  fishery,  the  fish  there  should  be  intended  prtm4 
facie  to  be  his  fish. 

Issue  being  joined  upon  a  pi'escription  for  the  sole  and  ex« 
elusive  right  of  fishing  over  four  places  in  a  navigable  river^ 
proof  of  a  right  of  fishing  over  three  of  the  four  placea 
was  holden  not  to  support  the  right  claimed;  altnou^ 
it  appeared  that  the  trespasses  complaineohs^  were  commit- 
ted in  one  of  the  three  places  over  which  the  right  was  sh^wu 
to  exist. 

Free  Fishery 

It  is  to  be  lamented,  that  the  books  do  not  afford  materials 
for  an  accurate  description  of  a  free  fisheiy.  That  this  sut|- 
ject  is  involved  in  doubt  and  uncertainty,  will  appear  from 
the  following  passages,  extracted  from  the  writings  of  Mr^, 
justice  Blackstone  and  Mr.  Hargrave. 

Mr.  J.  Blackstone,  having  defined  common  of  fishery  to 
be  a  liberty  of  fishing  in  another  man's  water",  states  a  free 
fishery  to  oe  an  exclusive  right  of  fishing  in  a  public  river^ 
and  adds,  **  that  it  is  a  royal  fhtnchise,  and  is  considered  aA 
such  in  all  countries  where  the  feodal  polity  has  prevailed  s 

k  Child  ▼.  Greenbitl,  Cro.  Cw.  i^9*    1  Rogen  t.  Allen,  i  Camp.  N.  P.  C^ 
Sir  Wn.  ionct,  440. 8.  C.  309. 

m  9  91.  Com.  39i  40.  Ed.  \^. 


t16  FISHERY. 

though  the  making  such  grants,  and  thereby  appropriatiDg 
what  seems  to  be  unnatural  to  restrain,  the  use  of  running 
water,  was  prohibited  for  the  future  by  King  John's  great 
charter;  and  the  rivers  that  were  fenced  in  his  time  were 
directed  to  be  laid  open.  This  opening  was  extended  by 
the  second  and  third  charters  of  Henry  III.  to  those  also 
which  were  fenced  under  Richard  L,  so  that  a  franchise  of 
free  fishery  ought  to  be  as  old  as  the  reign  of  Henry  I L 
This  differs  from  a  several  fishery,  because  he  that  has  a  ^e- 
veral  fishery  must  also  be  (or  at  least  derive  his  right  from) 
the  owner  of  the  soil,  which  in  a  free  fishery  is  not  requisite. 
It  diiiers  from  a  common  of  piscary,  in  that  the  free  fishery 
is  an  exclasioe  right;  the  common  of  piscary  is  not  so;  and 
therefore,  in  a  free  fishery,  a  person  has  a  property  in  the  fish 
before  they  are  caught;  in  a  common  of  piscanr,  not  until 
afterwards.  Some,  indeed,  have  considered  a  tree  fishery, 
not  as  a  royal  franchise,  but  merely  as  a  private  grant  of  a 
liberty  to  fish  in  the  several  fishery  of  the  grantor.  But  the 
considering  such  right  as  originally  a  flower  of  the  preroga« 
tive,  till  restrained  by  Magna  Charta,  and  derived  oy  royal 
grant,  previously  to  the  reign  of  Richard  I.,  to  such  as  now 
claim  it  by  prescription,  and  to  distinguish  it,  as  we  have 
done,  from  a  several  and  a  common  of  fishei^,  may  remove 
some  difficulties,  in  respect  to  this  matter,  with  which  our 
books  are  erjibarrassed." 

On  thi?  passage  Mr.  Hargrave  made  the  following  re* 
mark" :  "  Both  parts  of  this  description  of  a  free  fishery- 
seem  disputable.  With  regard  to  the  first  part,  though 
for  the  sake  of  distinction  it  might  be  more  convenient 
.  to  appropriate  free  fishery  to  the  franchise  of  fishing 
in  public  rivers  by  derivation  from  the  crown;  and  though 
in  other  countries  it  may  be  so  considered,  yet,  from  the 
language  of  our  books,  it  seems  as  if,  in  our  law,  practice 
had  extended  this  kind  of  fishery  to  all  streams,  whether 
private  Cr  public ;  neither  the  register  nor  other  book  pro- 
fessing any  discrimination.  Reg.  95.  h,  P.  N.  B.  88.  G. 
Fitz.  Abr.  Ass.  422.  17  E.  4.  6.  b.  7.  a.  7  H.  7- 13.  b.  With 
respect  to  the  2d  part,  it  is  true,  that  in  Smith  v.  Kempe, 
a  Salk.  037.  Carth.  285.  S.  C.  the  court  held  free  fishery  to 
import  an  exclusive  right  equally  with  several  fisheiy, 
chiefly  relying  on  the  writ  in  the  Register  95.  b.  and  the 
46  E.  3.  11.  a.  But  then  this  was  only  the  opinion  of  two 
judges^  against  one^^,  who  strenuously  insisted,  that  the  word 


Q  HaipvTp^s  Co.  Liu.  129.  %,  n,  7. 
•  H»lt,  C.  J.  Dulbeo,  J. 
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iibera,  ex  vi  termini^  implied  common,  and  that  many  judg* 
ments  and  precedents  were  founded  on  Lord  Coke's  so  con- 
struing it  That  the  dissenting  Judge  was  not  wholly  un- 
warranted in  the  latter  part  of  his  assertion,  appears  from 
two  determinations  a  little  before  the  case  in  question,  viz, 
Upton  V.  Dawkins,  3  Mod.  97,  where  judgment  wa9  ar- 
rested in  trespass  for  breaking  and  entering  a  free  fishery ; 
because  the  declaration  alleged  the  fish  taken  to  be  the  iisli 
of  the  plaintiff:  and  Peake  v.  Tucker,  cited  in  margin, 
Carth.  ^SQ.  where  judgment  was  arrested  on  the  same 
ground." 

After  the  preceding  remarks  were  published,  Mr.  J. 
Blackstone,  with  that  candour  and  liberality,  which  are  the 
inseparable  companions  of  true  learning,  added  the  follow- 
ing observation  in  a  subsequent  edition  of  his  Commentaries: 
**  It  must  be  acknowledged,  that  the  rights  and  distinctions 
of  the  three  species  of  fishery  are  very  much  confounded 
in  our  law  books ;  and  that  tnere  are  not  wanting  respectable 
authorities  (see  them  well  digested  in  Hargrave's  notes  on 
Co.  Litt.  122.  (23),)  which  maintain  that  a  several  fishery 
nay  exist  distinct  from  the  property  of  the  soil,  and  that  a 
free  fishery  implies  no  exclusive  right,  but  is  synonimous 
with  common  of  piscary." 

Whatever  be  the  nature  of  free  fishery,  whether  it  be,  as 
Mr.  J.  Blackstone  supposes,  an  exclusive  right,  or  as  Mr. 
Hargrave  seems  to  think,  only  the  same  with  common  of 
fishery ;  since  the  case  of  Smith  v.  Kempe,  before  mentioned, 
it  is  too  late  now  to  contend,  that  an  action  of  trespass  vi  et 
armis  will  not  lie  for  an  injury  to  it  (3).  But  it  may  admit 
of  a  question,  whether  the  declaration  ought  to  state  the  fish 
taken  to  be  the  fish  (f  the  plaintiff.  It  seems,  that  such  alle- 
gation ought  not  to  be  made. 

If  an  issue  taken  on  a  prescription  by  defendant  goes  to  the 
whole  trespass,  such  issue  being  found  for  the  defendant,  the 
plaintiflf  will  not  be  entitled  to  costs,  although  a  verdict  be 
found  for  him  on  the  general  issued. 

q  ViTiau  ▼.  Blake,  ii  Eaft,fi63. 


(3)  It  should  be  remarked,  however,  that  the  declaration  in  Smith 
V.  Kempe,  was  for  breaking  and  entering  the  close  of  the  plaintiff, 
and  fishing  in  the  free  fishery  of  the  plaintiff  in  the  said  close.  See 
Carthew*s  Rep.  p.  SS5. 
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Common  of  Fishery. 

A  common  of  fisbeiy  is  a  right  of  fishing  in  common  with 
other  persons  in  a  stream  or  river,  the  soil  whereof  belongs  to 
a  thira  person.  This  does  not  difier  in  any  respect  from  any 
other  right  of  common  %  and  trespass  will  not  lie  for  an  injury 
to  it.  A  person  having  common  of  fishery  in  another's  land^ 
cannot  cut'  the  grass  growing  on  the  bank. 

Under  ancient  deeds  recognising  a  right  in  the  owner  of  an 
estate  to  have  a  weir  across  a  river  for  taking  fishS  if  it  ap- 
pear that  such  weir  was  heretofore  made  of  brushwood, 
through  which  the  fish  might  escape  into  the  upper  part  of 
the  river,  he  caimot  convert  it  into  a  stone  weir,  whereoy  the 
possibili^  of  escape  is  debarred,  except  in  times  of  extraorn 
dinary  flood. 

f  SalkSs?.  t  W«MT.Honib|,7EMt,l9il^ 

•  13  H.s.  p.  ]5.  W 
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FRAUDS,  STATUTE  OF, 

iSfaf.  30  Car.  2.  e.  3.  entitled^  An  Act/or  Prevention 

of  Frauds  and  Perjuries. 

i 

I.  Introduction.     The  Jirst^  second^  and  third  Sec* 
tionsjreiating  to  parol  Demises^  Assignments^ 
and  Surrenders. 
II.  The  fourth  and  seventeenth  Sections ^  relating  to 

Agreements. 
IIL  The  fifth  and  sixth  Sections  j  relating  to  the  Exe^ 
eution  and  Revocation  of  Wills^ 


I.  Introduction.  The  firsts  second,  and  third  Sections^ 
relating  to  parol  Demises,  Assignments,  and 
Surrenders. 

InTRODUCTIOK-^TIivs  statute,  the  wise  provisions  of 
which  have  been  so  often  and  so  justly  commended  (1),  is 
supposed  to  have  been  the  joint  production  of  Sir  Matthew 
Hale,  Sir  F.  North,  and  Sir  Leoline  Jenkins,  an  eminent 
civilian*.    Sir  M.  Hale,  however,  died  a  few  months  before 

a  See  Gilb.  Eq.  R.  171.  and  Ld.  Keeper  Guildibrd^i  Life,  p.  109. 


(I)  Lord  Nottingham  used  to  gavof  this  statute,  tliat  every  line 
of  it  was  worth  a  subsidy.  Ld.  Keeper  Guildford*b  Life  by  R. 
North,  p.  J 09.  See  also  Chaplin  v.  Rogers,  I  East,  194,  whens 
Lord  Kenyon,  C.  J.  said,  '*  It  is  of  great  consequence  to  preserve 
unimpaired  the  several  provisions  of  the  statute  of  frauds^  which  is 
one  f^  the  wisest  lawtin  our  statute  book.** 
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the  act  passed  into  a  law  (2) ;  and  this  circumstance  may 
possibly  account  for  the  inaccuracies,  which  have  been  dis- 
covered in  the  composition  **.  To  detail  all  the  clauses  of 
this  statute,  and  to  notice  the  construction  which  ihey  have 
received  in  a  variety  of  decisions,  would  far  exceed  the  li- 
mits prescribed  to  tnis  abridgment :  it  would,  indeed,  be  in 
a  great  measure  superfluous,  since  this  arduous  task  has 
been  already,  in  part,  performed  by  a  learned  gentleman, 
who  has  signified  an  intention  to  complete  his  valuable 
treatise  (3).  The  object  of  the  present  chapter  will  be 
merely  to  select  such  of  the  provisions  of  the  statute  of 
frauds  as  fall  within  the  scope  of  this  work,  and  to  subjoin, 
in  a  regular  series,  the  cases  which  have  arisen,  and  the  decL« 
sions  thereon. 

1st  Secrtow.— By  this  statute, /or  prevention  ofmanyfrau' 
dnleni  practices,  which  are  commonly  endeavoured  to  be  upheld 
hy  perjury^  and  subornation  of  perjury^  it  is  enacted,  that, 
**  All  leases,  estates,  interests  of  freehold,  or  terms  of  years, 
"  or  any  uncertain  interest  of,  in,  to,  or  out  of  any  mes- 
"  suages,  manors,  lands,  tenements,  or  hereditaments,  made 
**  or  created  by  livery  and  seisin  only,  or  by  parol,  and  not 
**  put  in  writing,  and  signed  by  the  parties  so  making  or 
"  creating  the  same,  or  their  agents  thereunto  lawfully  au- 
**  thorized  by  writings  shall  have  the  force  and  effect  of  leases 
**  or  estates  at  will  only." 

^d  Section. — "  Except  all  leases  not  exceeding  the  term  of 
"  three  years  from  the  making  thereof,  whereupon  the  rent 
**  reserved  to  the  landlord,  during  such  term,  shall  amount 
"  unto  two-third  parts,  at  the  least,  of  the  full  improved 
"  value  of  the  thing  demised." 

Collecting  the  meaning  of  the  first  section*,  by  aid  derived 

b  Sec  Dong.  344.  n.  e  Per  Ellenboroogh,  C.  J.  in  Crosby 

T.  WadsWorth,  6  East,  60S. 


(2)  Sir  M.  Hale  died  on  the  25th  of  December,  1676.  The  par- 
liament  met  on  the  15th  February  following,  and  this  statute  re* 
ceived  the  ro3ral  assent  on  the  1 6th  April,  1677*  From  the  circum* 
stance  of  this  statute  not  having  passed  until  after  the  de^th  of  Sir 
M.  Hale,  Lord  Mansfield  inferred,  that  it  could  not  have  been 
drawn  by  him  ;  more  especially  as  the  bill  was  introduced  in  the 
usual  manner,  and  not  upon  any  reference  to  the  judges.  See 
Wyndham  v,  Chetwynd,  1  Burr.  418. 

(3)  See  a  Treatise  on  the  Statute  of  Frauds,  by  W.  Roberts,  of 
Lincoln's  [nuj  8?o.  1805. 
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from  the  language  and  terms  of  the  second,  and  the  excep- 
tion therein  contained,  I  think,  that  the  leases,  &c.  meant 
to  be  vacated  by  the  first  section,  must  be  understood  a$ 
leases  of  the  like  kind  with  those  in  the  second  section,  but 
which  conveyed  a  larger  interest  to  the  party  than  for  a  term 
of  three  years^  and  such  also  as  were  made  under  a  rent  re^ 
served  thereupon.  Hence,  where  the  plaintiff*  agreed  fcy 
parol^  with  the  defendant,  for  the  purchase  of  a  standing 
crop  of  mowing  grass,  then  growing  in  a  close  of  the  de- 
fendant's, for  a  certain  sum ;  it  was  holden,  that  the  agree- 
ment  was  not  a  lease,  estate,  interest  of  freehold,  or  term 
of  years,  "  or  an  uncertain  interest  of,  in,  to,  or  out  of 
lands  created  by  parol,"  within  the  meaning  of  the  first 
section,  so  as  to  be  void  on  the  ground  of  not  having  been  in 
voriting. 

In  an  action  for  the  breach  of  an  agreement,  whereby  the 
defendant  agreed  to  take  of  the  plaintiff  certain  premises  for 
15  years  *,  it  appeared,  by  the  evidence  of  an  attorney,  that 
he  had  prepared  a  draft  of  a  lease,  which  he  had  sent  to  an 
attorney  on  the  part  of  the  defendant  for  perusal,  who  made 
some  alterations  in  it,  and  returned  it ;  that  soon  after,  the 
defendant,  being  unable  to  perform  the  agreement,  applied 
to  the  plaintiff  to  cancel  it ;  to  which  the  plaintiff  did  not 
object,  upon  being  indemnified  against  the  expense  which 
he  had  incurred ;  but  before  he  would  try  to  let  it  again,  he 
required  the  defendant  to  relinquish  the  agreement  by  writ- 
ing, whereupon  the  defendant  wrote  on  the  draft  of  the  lease 
as  follows :  "  I  hereby  request  Mr.  Shippey,  to  endeavour  to 
let  the  premises  to  some  other  person,  as  it  will  be  inconve^ 
nient  to  me  to  perform  my  agreement  for  them,  and  for  so 
doing,  this  shall  be  a  sufficient  authority.  I.  Derrison.'*    The 
defendant  having  refused  to  make  any  compensation,  this 
action  was  brought.    It  was  admitted,  that  at  the  time  when 
the  agreement  for  the  lease  was  entered  into,  it  was  not  re- 
duced into  writing,  nor  was   any  memorandum  made  or 
note  of  it.     It  was  objected,  that  the  agreement  was  void 
by  the  statute  of  frauds ;    and  Hawkins  v.  Holmes,  1  P. 
Wras.  770.  was  cited.    But,  per  Lord  Ellenborough,  C.  J. 
•*  It  is  not  necessary  that  the  note  in  writing  should  be 
contemporaneous  with  the  agreement.    It  is  sufficient  if  it 
has  been  made  at  any  time,  and  adopted  by  the  party  after- 
wards; and  then  any  thing  under  the  hand  of  the  party,  ex- 
pressing that  he  had  entered  into  the  agreement,  will  satisfy 
the  statute,  which  was  only  intended  to  protect  persons  from 

4  S.  C.  «  Shtppty  T.  Derriaoo^  6  £tp,  V.  P.  C« 
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having  parol  agreements  imposed  on  them.  In  this  case, 
the  indorsement  says,  that  he  was  unable  to  perform  the 
agreement  for  the  premises,  and  it  is  written  on  the  draft 
of  the  lease  of  those  premises,  which  had  been  perused  and 
altered  by  his  own  attorney.  It  is  sufficient  with  respect  to 
the  case  from  Peere  Williams,  to  observe,  that  was  an 
agreement  purely  executory,  and  nothing  more  than  the  bare 
draft  of  the  lease,  which  was  not  signed  by  the  party," 

Any  uncertain  interest  in  land.']  The  defendant  had 
agreed  ^  by  parol,  that  the  plaintiff  should  have  the  liberty 
of  stacking  coals  upon  part  of  a  close  belonging  to  the  de- 
fendant, for  the  term  of  seven  years ;  and  that,  during  this 
term,  the  plaintiff  should  have  the  sole  use  of  that  part  of 
the  close  (4).  After  the  plaintiff  had,  pursuant  to  this 
agreement,  enjoyed  the  liberty  of  stacking  coals  for  three 
years,  the  defendant  locked  up  the  gale  of  the  close.  The 
question  was,  whether  this  agreement  was  good  for  seven 
years  ?  Lee,  C.  J.  and  Denison,  J.  were  of  opinion,  that  it 
was;  observing,  that  in  the  case  of  Webb  v.  Paternoster, 
Palm.  71.  it  was  laid  down,  that  the  grant  of  a  licence  to 
stack  hay  upon  land  did  not  amount  to  a  lease  of  the  land; 
and,  although  it  was  said  in  that  case,  that  such  a  licence, 
provided  the  grant  were  for  a  time  certain,  was  irrevocable, 
yet  it  did  not  follow,  that  an  interest  in  the  land  did  thereby 
pass.  As  the  agreement,  in  the  present  case,  was  only  for 
an  easement,  and  not  for  an  interest  in  the  land,  it  did  not 
amount  to  a  lease ;  and,  consequently,  it  was,  notwithstand- 
ing the  statute,  good  for  seven  years.  Foster,  J.  concurred 
in  opinion,  that  the  agreement  did  not  amount  to  a  lease ; 
but  tie  inclined  to  be  of  opinion,  that  the  words  in  the  sta- 
tute, "  any  uncertain  interest  in  land,'*  extended  to  this 
agreement,  and,  consequently,  that  it  was  not  good  for  more 
than  three  years.  Lee,  C.  J.  and  Denison,  J.  were  of  opinion, 
that  these  words  related  only  to  interests,  which  are  uncertain 
as  to  the  time  of  their  duration.  After  consideration,  it  was 
bolden,  that  the  agreement,  though  by  parol,  was  good  for 
seven  years. 

Shall  have  the  force  and  effect  of  leases  at  will  only.] 

f  Wood  T.  Lake,  Say.  Rep.  S. 


(4)  From  a  MS.  note  of  this  case  it  appears,  that  the  considera* 
tion  to  be  paid  by  the  plaintiff  for  the  liberty  of  stacking  the 
coals,  was  20s.  for  every  stack« 
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li'otwithstanding  these  words,  a  lease  by  parol,  for  A  longer 
term  than  three  years,  will  enure  as  a  tenancy  from  year  to 
year. 

In  an  action  against  a  tenant*,  for  double  rent,  for  hold-^ 
ing  oVer  after  the  expiration  of  his  term,  and  a  regular  no« 
tice  to  quit,  the  first  count  in  the  declaration  stated  a  hold«* 
ing  under  a  certain  term>  determinable  on  the  12th  of  May 
then  last  padt;  and  otiher  counts  stated  a  holding  from 
year  to  year,  determinable  on  the  same  day.  It  appeared 
m  evidence,  that  the  defendant  had  held  the  premises  for 
two  or  three  years,  under  a  parol  demise  for  twenty-one 
years  from  the  day  mentioned,  to  which  the  notice  to  quit 
referred.  It  was  contended  at  the  trial,  that  the  holding 
ahould  have  been  stated  according  to  the  legal  operation  m 
it,  as  a  tenancy  at  will ;  and,  as  there  was  not  any  count 
adapted  to  that  statement,  the  plaintiff  ought  to  be  non- 
suited. Rooke,  J.  however,  considering  that  it  amounted 
to  a  tenancy  from  year  to  year,  overruled  the  objection,  and 
the  plaintiff  obtained  a  verdict.  On  motion  to  set  aside  the 
verdict,  on  the  ground  of  a  misdirection,  Lord  Kenyon,  C.J. 
said,  that  the  direction  was  right,  for  such  holding  now 
operates  as  a  tenancy  from  year  to  year.  The  meaning  of 
the  statute  was,  that  such  an  agreement  should  not  operate 
as  a  term ;  buX  what  was  then  considered  as  a  tenancy  at  will 
has  since  been  properly  construed  to  enure  as  a  tenancy  from 
year  to  year. 

If  a  landlord  lease  for  seven  vears  by  parol^  and  agree 
that  the  tenanj:  shall  enter  at  Lady  Day  and  quit  at  Candle- 
mas,  though  the  lease  be  void  by  the  statute  of  frauds,  as  to 
the  duration  of  the  term,  the  tenant  holds  under  the  terms 
of  the  lease  in  other  respects,  and,  therefore,  the  landlord 
can  only  put  an  end  to  the  tenancy  at  Candlemas. 

3rd  Section. — "  And,  moreover,  that  no  leases,  estates,  or 
interests,  either  of  freehold,  or  terms  of  years,  or  any  un- 
certain interest,  not  being  copyhold  or  customary  interest 
•*  of,  in,  to,  or  out  of  any  messuao;e8,  manors,  lands,  tene- 
•*  ments,  or  hereditaments,  shall  be  assigned,  granted,  or 
"  surrendered,  unless  it  be  by  deed,  or  note  m  writing, 
"  signed  by  the  party  so  assignmg,  granting,  or  surrendering 
•*  the  same,  or  tneir  agents  thereunto  lawfully  authorized  by 
**  writings  or  by  act  and  operation  of  law." 

The  mere  cancelling  in  fact  of  a  lease'  cannot  be  consi-' 

f  CUyton  ?.  Blakey,  8  T.  R.  3.  i  Roe  d.  E.  Berkeley  ▼.  Abp.  of  Yorki 

h  Doe  d.Rifge  v.  BelJ,  i  T.  R.  471.  6  East,  a6. 
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dered  aJ^  either  a  deed  or  note  in  writing  within  the  meaning 
of  this  clause,  and,  consequently,  will  not  be  a  surrender. 
A  parol  assignment  of  a  l^ase  from  year  to  year  is  void  under 
this  clause  ^ 


II.  Fourth  and  Seventeenth  Sections  relating  to  Agree* 

nients. 

4lh  Section.'^**  No  action  shall  be  brought  whereby  to 
**  charge  any  executor  or  administrator,  upon  any  special 
**  promise,  to  answer  damages  out  of  his  own  estate ;  or  to 
**  charge  the  defendant  upon  any  special  promise  to  answer 
**  for  the  debt,  default,  or  miscarriage,  of  another  person ;  or 
**  to  charge  any  person,  upon  any  agreement  made  upon 
•*  consideration  of  marriage ;  or  upon  any  contract  or  sale 
*'  of  lands,  tenements,  or  hereditanlents,  or  any  interest  in 
"  ox  concerning  them ;  or  upon  any  agreement  that  is  not  to 
"  be  performed  within  the  space  of  one  year  from  the  making 
"  thereof,  unless  the  agreement  upon  which  such  action  shall 
•*  be  brought,  or  some  memorandum  or  note  .thereof,  shall 
"  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
•*  with,  or  some  other  person  thereunto  by  him  lawfully 
•*  authorized." 

It  will  be  proper  to  remark,  that  this  section  was  intended 
for  the  relief  of  personal  representatives  and  others,  and  it 
was  not  thereby  mtended  that  they  should  be  charged  fur* 
ther  or  other^vise  than  by  common  law  they  were  chargeable. 
Before  the  statute,  a  promise  made,  with  reference  to  any  of 
the  subjects  mentioned  in  this  section,  would  not  have  made 
the  party  promising  liable,  unless  such  promise  had  been 
founded  on  a  sufficient  consideration ^  The  same  rule  holds 
since  the  statute,  with  this  addition,  that  such  promise,  and 
the  consideration"  on  which  it  is  founded,  must  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged,  or  his  agent  If 
an  action  is  brought  for  the  non-performance  of  the  promise, 
it  is  not  necessary  that  it  should  be  stated  in  the  declaration**, 
that  the  agreement  was  in  writing ;  it  will  be  sufficient  for 
Uie  plaiutift*  to  produce  a  written  agreement  in  evidence  at 


k  Botlinpr  ▼.  Martin,  Simex  Leot  Akp.  m  Wain  v.  Warlters,  5  Eaat,  10. 

1808,  cornm  Sir  A.  M' Donald,  C.  B.  ti  Anon.  Salk.  5I0«  3  Burr.  ISQO. 

iCamp.  N  p.  C.3I8.  Yatea,  J.,  S.  P. 
\  Ba»cllT.TruM€)ly  4TaiiDt.  117. 
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the  trial  (5);  but  if  such  agreement  be  pleaded  in  bar  of 
miother  action,  it  must  be  shewn  on  the  face  of  the  plea, 
that  it  was  in  writing ;  for,  otherwise,  it  would  not  appear 
that  it  was  an  agreement  whereon  an  action  might  be  main- 
tained**. 

Having  premised  that  the  preceding  remarks  apply  to  each 
of  the  clauses  in  this  section,  and  that  they  are  introduced 
in  this  place  for  the  sake  of  avoiding  repetition,  I  shall  pro- 
ceed to  consider  the  several  clauses  separately. 

No  action  shall  be  brought  to  charge  any  executor  or  airhi^ 
nistrator  upon  any  special  promise^  to  ansxcer  damages  out  of 
his  own  estate^  The  leading  case  On  this  clause  is  that  of 
Rann  v.  Hughes :  in  that  case  it  was  stated  in  the  declara« 
tionP,  "  that  disputes  had  arisen  between  the  testatrix  and 
the  intestate,  which  had  been  referred  to  arbitration ;  that 
the  arbitrators  awarded,  that  the  intestate  should  pay  to  the 
testatrix  a  certain  sum  of  money  on  a  day  appointed ;  that 
afterwards  the  intestate  died,  possessed  of  effects  sufficient 
to  pay  the  sum  awarded ;  that  at  the  time  of  the  death  of 
the  testatrix,  the  sum  awarded  remained  unpaid,  by  reason 
of  which,  the  defendant,  as  administratrix,  became  liable  to 
pay  the  plaintiffs  as  executors  the  Said  sum,  and  being  so 
liable,  the  defendant  (not  saying  as  administratrix)  in  consi- 
deration thereof,  promised  to  pay  the  same.  Pleas.  1.  Non 
iEffisumpsit.  i.  Plene  administravit  3.  An  outstanding  debt 
on  bond,  and  plene  administravit  praeter.  The  replication 
took  issue  on  all  the  pleas.  Verdict  fbr  the  plaintiffs  on  the 
first  issue,  and  damages  assessed :  on  the  other  issues,  for  the 
defendant  The  plaintiffs  entered  jud^nient  for  the  damages 
Assessed  and  costs,  against  the  defendant  generally.  On  a 
writ  of  error  in  the  Exchequer  Chamber,  it  was  assigned  for 
error,  that  the  defendant  was  impleaded  as  administratrix  of 
the  intestate,  yet  judgment  was  given  against  her  generally, 
and  without  any  regard  to  her  having  goods  of  the  intestate 
in  her  hands  to  be  administered.  The  Court  of  Exchequer 
Chamber  reversed  the  judgment  Upon  a  writ  of  error 
from  this  judgment,  in  the  House  of  Lords,  the  following 

o  Cue  T.  Bmrber,  T.  Raym.  450.  Mary  Hagbea  V.  Isabella  Hugbciy 

p  Rann    and    another,  executors   of       adminiitratrix  of  John  Hughes. 


(5)  A  plea  of  tender  to  the  action  will  sttpenfede  the  necessity 
of  this  proof;  for  by  payment  of  money  into  court  upon^that  plea, 
the  defendant  admits  the  cause  of  action.  Middleton  v«  Brewer, 
Peake's  N.  P.  C.  15. 

Toil.  II.  K 
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question  was  put  to  the  judges :  Whether  sufficient  mstUf 
appeared  upon  the  declaration  to  warrant,  after  verdict,  the 
judgment  entered  up  against  the  defendant  in  error  in  her 
personal  capacity'  ?  Skynner,  C.  B.  delivered  the  unanimous 
opinion  of  the  judges,  i.  That  there  was  not  a  sufficient 
consideration  to  support  this  demand,  as  a  personal  demand 
against  the  defendant;  inasmuch  as  the  defendant  did  not 
derive  any  advantage  from  the  promise,  for  it  was  a  promise 
generally  to  pay  upon  request,  wliat  she  was  liable  to  pay 
upon  request  in  another  right,  and  the  promise  was  not 
founded  on  any  consideration  of  forbearance  or  the  like, 
which  might  hav^  supported  it.  2.  That  the  promise  not 
being  founded  on  any  consideration,  the  circumstance  of  its 
being  in  writing  (which  might  be  presumed  aifter  verdict) 
would  not  assist  the  ease ;  for,  bv  the  law  of  England,  an 
agreement  merely  written,  and  not  beins  a  specialty,  required 
a  consideration.  3.  That  the  statute  of  frauds  had  not  taken 
away  the  necessity  of  a  consideration ;  for  that  statute  was 
made  for  the  relief  of  personal  representatives,  and  did  not 
intend  to  charge  them  further^  than  by  common  law  they 
Were  chargeable. 

Or  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt^  default^  or  miscarriage  of  another  person."] 
In  order  to  bring  a  csiSe  within  this  clause  of  the  statute,  it 
is  essentially  necessary  that  the  person,  on  whose  behalf  the 
promise  is  made,  should  be  liable,  as  well  as  the  promiser, 
or,  as  it  is  sometimes  expressed,  (though  the  propriety  of  the 
expression  has  been  questioned)  (6)  that  the  promise  should 
be  collateral,  and  not  original.  This  distinction  will  be  illuft- 
trated  by  the  following  cases,  which  are  arranged  under  two 
divisions;  first,  cases  within  the  statute;  secondly,  cases  not 
within  the  statute. 

1.  Cases  within  the  Sd  Clause  of  the  4th  Section^'^In  an 
action  upon  the  case,  the  plaintiff  declared,  that  the  de* 
fendant,  in  consideration  that  the  plaintiff  would  let  bis  geld- 
ing out  to  hire  to  J.  S.',  promised  the  plaintiff  that  J.  S. 
should  redeliver  the  gelding,  but  that  J.  S.  never  did  rede- 
liver him.  It  was  objected,  that  the  plaintiff*  had  not  any 
remedy  against  the  party  upon  the  contract,   for  not  re- 

q  D.  P.  14  May,  1778.  4  Bro.  P.  C.    r  Backroyr  v.  DAroall,    Ld.    Raym. 
p.  27.  Tomlin*!  ed.  7  T.  R.  350.  n.  1085.  Salk.37-  B.R.  (»Mod.  248.  S.C. 

(6)  **  Many  of  the  doubts  upon  this  statute  have  arisen  from 
making  uee  of  the  word  collateral,  which  is  not  a  word  lued  in  the 
statute."     Bull.  N.  P.  281. 
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lielilrering  the  gelding,  except  by  an  action  of  trover  upoa 
the  subsequent  tort,  in  case  of  demand  and  refusal ;  and, 
therefore,  as  such  remedy  accrued  from  a  wrong,  subsequent 
to  the  contract,  the  present  case  was  not  within  the  meaning 
of  the  statute;  but  the  court  overruled  the  objection,  observ- 
ing, that  the  party  was  also  liable  in  detinue  upon  the  original 
delivery  or  bailment,  the  bailment  having  been  such  as  in  its 
nature  required  a  redelivery ;  and  if  the  bailee  will  not  re- 
deliver the  thing  bailed,  the  only  adequate  remedy  is  an 
action  of  detinue  against  the  bailee ;  consequently,  this  pro- 
mise of  the  defendant's,  that  J.  S.  should  redeliver  tbe  horse 
bailed,  for  which  there  was  a  remedy  against  J.  S.  upon  the 
bailment,  was  a  collateral  promise,  and,  therefore,  a  promise 
to  answer  for  tbe  act  and  default  of  another,  within  the  statute. 

The  defendant,  in  consideration  that  the  plaintiff  would 
not  sue  J«  S.%  promised  to  pay  the  plaintiff  the  money  due 
from  J.  S. ;  this  was  holden  to  he  within  the  statute,  for  there 
was  not  any  consideration  stated  for  which  the  plaintiff  had 
promised  not  to  sue,  and  if  there  had,  J.  S.  could  not  have 
availed  himself  of  this  agreement  between  the  defendant  and 
plaintiff,  but  the  debt  would  still  have  subsisted,  and,  conse^ 
quently,  the  promise  was  collateral. 

J.  S.  was  indebted  to  the  plaintiff  in  a  sum  of  money  S  for 
the  recovery  of  which  the  plaintiff  had  commenced  an  action ; 
whereupon  the  defendant,  in  consideration  that  the  plaintiff 
would  stay  his  action  against  J.  S.,  promised  to  pay  the  plain- 
tiff the  money  owing  to  him  by  J.  S.  This  was  holoen  to 
be  clearly  within  the  statute ;  on  the  ground  that  there  was 
a  debt  ot  another  still  subsisting,  and  a  promise  to  pay  it 

An  opinion  formerly  prevailed,  that,  in  order  to  bring  a 
case  within  the  statute,  it  was  necessary  that  there  should 
be  an  existing  debt  owing  from  the  person  on  whose  behalf 
tbe  undertakmg  was  made,  at  the  time  of  such  undertaking. 
Hence,  a  promise  on  the  behalf  of  another,  for  the  payment 
of  the  price  of  goods,  befoTe  the  delivery  of  such  goods,  waft 
holden  not  within  the  statute ;  because  at  the  time  of  the 
promise  there  was  not  any  debt**  (?)•  But  this  distinction  was 
overruled  in  the  following  cases. 

■  Rotbery  ▼.  Curry,  Ban.  N.P.  S9J.       n  Mawbrty  r.  Carniingham,  tittingi 
t  Fish  V.  HatchtMon,  9  Will.  94.  after  H.  T.  1773,  cited  in  Jonet  ▼. 

Cooper,  Cowp.  880. 


(7)  In  Leffge  v.  Gibaon,  B.  R.  T.  29  G.  3.  MS.  Buller,  J.  said, 
**  that  he  had  always  been  of  opinion  that  Ld«  Mansfield*!  doctrine 

Ks 
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In  an  action  for  goods  sold  and  delivered',  it  appeared  itt 
evidence,  that  the  goods  in  question  had  been  delivered  to 
J.  S.  in  consequence  of  a  parol  promise  by  the  defendant  td 
the  plaintiff  in  these  words,  "  /  will  pay  you,  if  J.  S,  will 
not.  J.  S.  was  entered  as  the  debtor  in  the  plaintilTs  books. 
The  court  were  of  opinion,  that  this  promise  by  the  defend- 
ant was  a  collateral  undertaking  within  the  statute. 

The  defendant  had  asked  M.J^  (one  of  the  plaintiffs)  whe- 
ther he  was  willing  to  serve  J.  S.  with  goods?  M.  answered, 
that  he  did  not  know  J.  S. ;  to  which  the  defendant  replied^ 
if  you  do  not  know  him^  you  know  me,  and  I  will  see  you  paid, 
M.  then  said,  he  would  serve  him;  to  which  the  defendant 
answered,  "  he  is  a  good  chap ;  but  I  will  see  you  paidJ* 
A  letter  was  afterwards  received  by  the  plaintijBTs  from  J.  S. 
containing  an  order  for  certain  goods,  which  were  afterwards 
sent  to  him.  The  plaintiffs  made  J.  S.  the  debtor  for  these 
goods  in  their  books ;  J.  S.  having  refused  to  pay  for  the 
goods,  an  action  for  goods  sold  and  delivered  was  brought 
against  the  defendant  The  court  held,  that  the  case  was 
within  the  statute,  there  not  having  been  any  promise  in 
writing,  and  gave  judgment  for  the  defendant;  Buller,  J.  ob- 
serving, that  the  general  rule  now  was,  that  if  the  person  for 
Mohose  use  the  goods  are  furnished  be  liable^  any  other  promise 
by  a  third  person  to  pay  that  debt  must  be  in  writing. 

The  plaintiff,  a  woollen-draper  in  London*,  employed  a 
rider  to  receive  orders  from  his  customers  in  the  country. 
The  defendant,  meeting  with  the  rider  at  Deal,  desired  him 
to  write  to  the  plaintif}*,  to  request  him  to  supply  the  de- 
fendant's son  (wno  traded  to  the  West  Indies)  with  whatever 
goods  he  might  want,  on  his,  the  defendant's  credit:  and  at 
the  same  time  said,  "  use  my  son  well,  charge  him  as  low  as 
possible,  and  /  will  be  bound  for  the  payment  of  the  money ^ 
as  far  as  800/.  or  1000/."    The  rider  accordingly  wrote  to 


%  Jones  ▼.  Cooper,  Cowp.  3S27.  z  Aodenon  v.  Uayman,  l  H.  Bl.  If  O. 

y  MaUon  aud  another  v.  Wbaram, 
9  T.  R.  80. 


in  CunniDgham  v.  Mowbray  was  right  and  warranted  by  the  statute ; 
because  in  these  cases,  when  a  third  person  is  called  in,  the  n»l 
meaning  it»,  that  the  party  will  not  trust  the  person  first  applying, 
and  gives  credit  to  the  last ;  that  Lord  Mansfield's  distinction  be^ 
tween  a  promise  made  at  the  time  and  afterwards  was  sound.  Thia 
case  had  been  overruled,  but  he  had  seen  no  reason  to  alter  hia 
opinion." 
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the  plaintiff  the  following  letter :  "  Mr.  Hayman  of  this  town 
"  says^  his  son  will  call  on  you,  and  leave  orders ;  and  he 
'^  has  promised  me  to  see  you  paid,  if  it  amounts  to  1000/. 
^  N.  B.  If  deal  for  twelve  months*  credit,  and  pay  in  six  or 
"  eight  months,  expects  discount  in  proportion.*  Soon  after 
the  son  received  goods  from  the  plaintiff  to  the  amount  of 
800/.,  which  were  delivered  to  him  in  consequence  of  the 
before-mentioned  engagement  of  the  father.  The  son  was 
debited  in  the  plaint^ s  books,  and  having  been  applied  to 
for  payment,  wrote  the  following  answer  to  the  plaintiff: 
**  In  answer  to  your  letter  I  can  only  say,  that  I  understand 
'^  your  credit  for  the  goods  was  twelve  months,  which  was 
"  also  mentioned  by  your  rider  to  my  father :  I  shall,  at  this 
*^  rate,  make  you  remittances  for  the  different  parcels  as  they 
"  become  due.**  The  son  afterwards  became  a  bankrupt, 
and  this  action  was  brought  against  the  father,  to  recover  the 
value  of  the  goods.  Heath,  J.  (who  tried  the  cause)  directed 
the  jury  to  consider,  whether  the  plaintiff  gave  credit  to  the. 
defendant  alone,  or  to  him  together  with  his  son;  that  in  the 
former  case  they  should  find  a  verdict  for  the  plaintiff;  in 
the  latter,  for  the  defendant ;  being  of  opinion,  that  if  any 
credit  was  given  to  the  son,  the  promise  of  the  defendant, 
not  being  in  writing,  was  void  by  the  statute.  A  verdict 
was  found  for  the  defendant,  and  a  rule  was  obtained  to  set 
it  aside ;  which  the  court  afterwards  discharged,  being  clearly 
of  opinion,  that  this  promise,  not  being  in  writing,  was  void 
by  the  statute,  as  it  appeared  from  the  letter  of  Hayman, 
the  son,  that  credit  was  given  to  him  as  well  as  to  the  d&* 
fendant. 

Where  a  parol  agreement  is  entered  into  for  the  payment 
of  the  debt*,  or  part  of  the  debt  of  another  person,  and  also, 
for  the  performance  of  some  other  act,  the  promise  to  per- 
form which  would  not  of  itself  be  required  to  be  in  writmg, 
an  action  cannot  be  maintained  on  such  agreement ;  because 
the  agreement  being  entire,  it  is  incapable  of  separation,  so 
as  to  enable  the  plaintiff  to  recover  on  one  part  alone^ 

J.  S.  being  indebted  to  several  persons^,  and  among  others 
to  the  plaintiff  (who  had  incurred  considerable  expenses  in 
law  proceedings  against  J.  S.  for  the  recovery  of  his  debt), 
and  a  proposal  having  been  made;  at  a  meeting  of  the  credi« 
tors,  that  they  should  receive  a  composition  of  lOv.  in  the 
pound;  all  the  creditors  consented  to  take  it  except  the 
plaintiff,  who  refused  to  consent,  unless  the  law  expenses 

»  Lexiiigtou  ▼.  Clarke,  9  W,  &  M.  Cbater  ▼.  Bcokett,  7  T.  R.  90 1 . 
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before  mentioned  were  also  paid;  whereupon  the  defendant 
promised  to  pay  those  expenses,  and  to  accept  bills  drawn 
hy  the  plaintiff  on  him  to  the  amount  of  the  composition. 
The  plaintiff  accordingly  drew  bills  on  the  defendant  to  that 
amount,  which  he  accepted  and  paid;  but  the  defendant 
having  refused  to  pay  the  law  expenses,  the  plaintiff  paid 
them  to  his  own  attorney,  and  then  brought  an  action  against 
the  defendant,  declaring  on  the  special  agreement,  and  also 
for  money  paid:  it  was  holden,  1st,  That  the  agreement, 
bein^  hy  parol ^  the  plaintiff  could  not  recover  on  the  special 
count;  for,  though  the  agreement  was  to  do  something  be- 
yond payment  of  part  oi  the  debt  of  another,  yet,  being  en- 
tire, the  plaintiff  could  not  separate  it,  and  recover  on  one 
part  only.  2dly,  That  the  plaintiff  could  not  recover  on  the 
counts  for  money  paid;  because,  in  order  to  support  that 
count,  there  should  have  been  evidence  of  the  plaintiff  hav« 
ing  paid  a  sum  of  money  which  defendant  was  bound  to  pay; 
whereas  here  the  plaintiff,  not  the  defendant,  was  bound  to 
pay  the  law  expenses. 

3.  Casts  not  xcilhia  the  2d  clause  of  the  ith  section. — An 
action  having  been  brought  against  the  defendant,  an  attor- 
ney, and  two  others,  for  appearing  for  the  plaintiff  without 
a  warrant,  the  record  was  carried  down  to  be  tried  at  the 
assizes^,  when^he  defendant  promised,  in  consideration  that 
the  plaintiff  would  not  further  prosecute  the  action,  defend- 
ant would  pay  10/.  and  costs  of  suit.  In  an  action  on  this 
promise,  the  question  was,  whether  this  was  a  promise  within 
the  statute;  and  it  was  holden,  that  it  was  not;  as  not  being 
a  promise  to  pay  the  debt  of  another,  but  to  pay  the  party's 
own  debt. 

A.,  the  plaintiff's  testator*^,  brought  an  action  of  assault 
and  battery  against  J.  S.;  the  cause  being  at  issue,  the  record 
entered,  and  just  coming  on  to  be  tried,  the  defendant,  in 
consideration  that  A.  would  withdraw  the  record,  promised 
to  pay  him  a  sum  of  money,  and  the  costs  to  that  time; 
whereupon  A.  withdrew  his  record;  A.  died;  the  plaintiff, 
his  executor,  brought  this  action  upon  the  special  promise 
of  defendant  The  defendant  pleaded  the  statute  of  frauds, 
viz.  that  there  was  not  any  agreement  in  writing,  touching 
the  promise.  On  demurrer,  the  court  gave  judgment  for  the 
plaintiff;  being  of  opinion,  that  this  promise  was  not  within 
the  statute;  that  it  was  an  original  promise  sufficient  to 
found  an  assumpsit  against  the  defendant;  that  it  was  a  lien 
upon  the  defendant,  and  upon  him  only;  that  J.  S.  was  not 

c  Stephens  ▼.  Squire,  5  Mod.  S05.        d  Read  ▼.  Nasb,  i  Wilt.  S05* 
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a  debtor;  the  cause  v^as  not  tried;  it  did  not  appear  that  J. 
S.  bad  been  guilty  of  any  default  or  miscarriage;  there  might 
have  been  a  verdict  for  him,  if  the  cause  had  been  tried; 
J.  S.  never  was  liable  to  the  particular  debt,  damages,  ot 
costs;  that  the  true  diftereoce  was  between  an  original  pro- 
mise,  and  a  collateral  promise;  the  former  promise  was  not 
within  the  statute,  the  latter  w^as. 

In  an  action  of  indebitatus  assumpsit,  for  money  laid  out 
to  the  use  of  defendant*,  by  the  plaintiff,  at  the  request  of 
the  defendant;  the  evidence  was,  that  one  D.  coming  to  the 
plaintiff,  by  the  defendant's  order,  for  money  to  pay  some 
workmen,  who  had  been  employed  in  the  garaen  of  J.  S.,  th(i 
infant  grandson  of  defendant,  the  plaintiff  refused  to  pay  the 
money,  unless  the  defendant  would  sign  a  receipt.  W  here- 
upon the  defendant  wrote  the  following  note,  viz. "  This  is  to 
certify,  that  it  is  my  request  that  you  pay  to  Mr.  D.  on  the 
account  of  J.  S.,  for  the  workmen's  use,  the  sum  of  <£  ;" 

signed  by  the  defendant  It  was  objected,  that  this  was  evi- 
dence only  of  a  collateral  security,  and  not  of  a  debt  from  the 
defendant  But  per  cur.  the  money  was  manifestly  advanced 
on  the  defendant's  credit,  and  its  being  on  account  of  the  de- 
fendant's grandson,  an  infant,  is  a  matter  merely  between  the 
drfendant  and  the  infant.  The  defendant  is  the  debtor  to 
the  plaintiff:  the  objection  arises  from  an  ambiguous  use  of 
the  term  eo//arcra/ promise;  by  which  the  defendant  must 
mean  a  special  undertaking  upon  a  special  contingency;  as» 
if  such  a  one  does  not  pay,  I  will.  It  is  also  applied  to  a 
joint  undertaking,  which  is  joint  and  several^  and  is  called 
collateral  as  between  the  two  debtors,  but  is  original  in  each 
of  them  as  to  the  creditor;  so  in  this  case,  there  is  an  original 
undertaking  by  the  defendant,  though,  perhaps,  she  may  un«> 
dertake  this  as  security  for  her  grandson,  as  between  him  and 
her.  The  defendant  is  the  only  original  debtor;  for  the  in- 
fant never  could  be  liable, 

A.,  being  indebted  to  the  plaintiff  for  the  rent  of  a  dwefl-^ 
i^g  house',  in  arrear  for  three  quarters  of  a  year,  and  becom- 
ing insolvent,  made  a  bill  of  sale  of  all  his  goods  in  the  house, 
to  the  defendant  Leaper,  in  trust,  to  be  sold  by  him  as 
broker,  for  the  benefit  of  A.'s  creditors;  defendant  accord- 
ingly advertised  a  sale:  on  the  morning  of  the  sale,  and 
while  the  defendant  was  in  possession  of  the  goods  upon  the 
premises,  the  plaintiff  (the  landlord]  came  there  to  distrain 
for  his  rent;   whereupon  the  defendant,  in  consideration 


e  Haiaris  ▼.  Huntbacb,  l  Burr.  373.        3  Burr.  1886.  S.  C.  recogniied  by 
and  MSS.  Ellenborough,  C.  J.  and  GroM,  J.  ia 
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that  the  plaintiff  would  not  distrain,  promised  to  pay  th6 , 
plaintiff  the  rent  in  arrear.    Upon  this  prdmiee  of  the  de^ 
fendant  an  action  was  brought,  and  the  question  was,  whe^ 
ther  the  promise  was  within  the  statute.    It  was  holden,  that 
it  was  not  (8). 

The  case  of  Keat  v.  Temple,  1  Bos.  &  Pul.  158.  where  a 
question  arose  on  the  clause  of  the  statute  now  under  con-* 
sideration,  is  omitted  on  account  of  its  special  circumstances. 

The  plaintiff^  who  was  the  broker  of  J.  S.»,  having  policies 

g  CaBtling  ▼.  Aubei-t^  9  East,  385. 


(8)  It  is  extremely  difficult  to  collect  from  the  reports  the  pre- 
cise ground  on  which  this  case  was  decided.  Lord  Mansfield,  C.  J^ 
and  Wilmot,  J.  seem  to  have  founded  their  opinions  on  a  supposi- 
tion, that  the  plaintiff  had  actually  distrained  and  was  in  posses-^ 
sion  of  the  goods  at  the  time  when  the  promise  was  made ;  but  the 
fact  was,  that  the  plaintiff  was  not  in  possession,  (see  2  Wils.  308.) 
he  had  merely  given  notice  to  distrain.  (See  the  remark  of  Law- 
rence, J.  2  East,  330.)  Yates,  J.  argued  upon  the  ground  of  the  de- 
fendant being  in  possession,  and  seems  to  have  thought  that  the 
defendant  derived  an  advantage  from  the  pifiintiff  *s  permitting  hiiq 
to  proceed  in  the  sale  of  the  goods;  and  that  this  was  an  onginal 
consideration  to  the  defendant.  Aston,  J.  considered  the  goods  as 
the  only  debtor;  and  consequently  that  the  promise  was  not  a  pro-r 
mise  to  pay  the  debt  of  the  tenant.  Such  is  the  report  of  this  de- 
cision ;  but,  whatever  may  have  been  the  grounds  on  which  it  pro- 
ceeded, the  case  has  since  been  recognizea.  In  assumpsit  for  the 
repair  of  a  carriage,  it  appeared  that  the  carriage  had  been  bought 
by  J.  S.  but  had  been  sent  to  be  repaired  by  the  defendant.  When 
the  repairs  were  done,  the  defendant  directed  the  plaintiff  to  pac]^ 
up  the  carnage,  and  send  it  on  board  ship.  Upon  the  plaintiff  *9 
inquiring  who  was  tq  pay  for  the  repairs,  the  defendant  said,  as  he 
had  sent  the  carriage,  he  would  p^y  for  the  repairs.  Accordingly 
the  carriage  was  packed  up  and  sent  on  board  ship,  and  a  bill  made 
out  and  delivered  to  the  defendant.  It  was  contended,  on  the  part 
of  the  defendant,  that  the  undertaking  ought  to  have  been  in  writ- 
ing; but,  per  Lord  Eldon,  C.  J.  in  general  cases  to  make  a  person 
liable  for  goods  delivered  to  another,  there  must  be  either  an  ori- 
ginal undertaking  by  him,  so  that  the  credit  was  giv^n  solely  to 
bim ;  or  there  must  be  a  note  in  writing,  There  may,  however,  be 
cases  where  this  rul^  does  not  apply:  If  a  person  obtains  possession 
of  goods  f  on  which  the  landlord  has  a  right  to  distrain  for  rent,  and 
fe  promises  to  pay  the  rent^  though  it  is  clearly  the  debt  ofanother^ 
yet  a  note  in  writing  is  not  necessary.  That  applies  precisely  to  the 
present  case.  The  plaintiff  had,  to  a  certain  extent,  a  lien  on  the 
carriage,  and  he  parted  with  it  on  the  defendant's  promise  to  pay. 
This  takes  the  case  out  of  the  statute.    Houlditch  v.  Milne,  3  Esp^ 

1^.  P.  C.  86. 
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of  fttsurance  of  great  value  in  his  hands,  belongii^  to  J.  S.^ 
accepted  several  bills  for  the  accommodation  of  J.  S.  A  loss 
having  happened  on  the  policies,  which  the  underwriters 
had  agreed  to  pay,  but  which  J.  &  could  not  receive  with- 
out having  the  policies  to  produce,  the  plaintiff  was  applied 
to,  to  give  them  up  for  that  purpose  to  the  defendant,  into 
whose  hands  J.  S.  had  at  that  time  transferred  the  manage- 
meat  of  his  insurance  concerns.    Some  of  the  plainti£f 's  ac« 
ceptances  being  then  outstanding,  (and  particularly  an  ac- 
ceptance on  a  bill  in  the  hands  of  J.  N.)  upon  which  writsf 
had  been  sued  out  (though  not  then  executed)  against  J.  S. 
as  drawer,  and  the  plaintiff  as  acceptor,  the  plaintiff  refused 
to  deliver  up  the  policies,  they  being  the  only  securities  he 
had  against  his  acceptances,  without  an  indemnity;  where- 
upon it  was  verbally  agreed  between  plaintiff,  defendant,  and 
J.  S.,  that  the  defendant,  upon  the  policies  being  made  over 
to  hun,  should  pay  the  amount  of  the  bill  in  the  hands  of 
J.  N.,  with  the  costs  incurred,  and  should  lodge  money  in 
a  banker  s  hands  for  the  satisfaction  of  the  remainder  of  the 
acceptances  as  they  became  due.     In  pursuance  of  this 
agreement,  the  defendant  paid  into  the  banker's  hands  the 
sum  agreed  on,  and  the  plaintiff  delivered  up  the  policies 
to  the  defendant    The  defendant  received  from  the  under- 
writers the  amount  of  their  subscriptions,  far  exceeding  the 
sum  in  dispute;  but  refused  to  pay  the  debt  and  costs  on  the 
bill  in  J.  N.'s  hands ;  in  consequence  of  which  refusal,  the 
plaintiff  was  arrested  at  the  suit  of  J.  N.    Upon  this  the 
plaintiff  brought  an  action  against  the  defendant,  declaring 
upon  the  special  agreement,  and  also  for  money  had  and  re- 
ceived.   The  question  was,  whether  the  promise  of  the  de- 
fendant to  pay  the  sum  due  from  J.  S.  for  the  debt  and  costs, 
on  having  the  policies  of  assurance  delivered  to  him,  was 
within  the  statute?    The  court  were  of  opinion,  that  it  was 
not;  Lawrence,  J.  observing,  that  this  was  to  be  considered 
as  a  purchase  by  the  defendant  of  the  plaintiff's  interest  in 
the  policies.    It  was  not  a  bare  promise  to  the  creditor  to 
pay  the  debt  of  another  due  to  him,  but  a  promise  by  the  de- 
fendant to  pay  what  the  plaintiff  would  be  liable  to  pay,  if 
the  plaintiff  would  furnish  him  with  the  means  of  doing  it. 
And  per  Le  Blanc,  J.  "  This  is  a  case  where  one  man,  having 
a  fund  in  his  hands,  which  was  adequate  to  the  discharge  of 
certain  incumbrances,  another  party  undertook,  that  if  the 
fund  were  delivered  up  to  him,   he  would  take  it  with  the 
incumbrances:   this,  therefore,  has  not  any  relation  to  the 
statute  of  frauds.*' 

To  an  action  of  assumpsit  for  not  replacing  some  bank  an- 
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Iluities^  the  produce  of  which  had  been  paid  by  the  plaintiflr 
to  the  defenaant,  on  his  undertaking  to  replace  the  same 
within  a  certain  time ;  the  defence  was»  that  the  defendant 
being  indebted  to  the  plaintiff,  as  stated  in  the  declarati<xi» 
and  also  to  several  other  persons,  an  investigation  was  had  of 
his  affairs,  and  it  was  found  that  his  estate  was  inadequate  to 
the  payment  of  his  debts,  whereupon  it  was  agreed  between 
the  plaintiff,  and  the  other  creditors,  and  one  J.  S.,  that  J.  S. 
should,  out  of  his  own  money,  pay  the  plaintiff  and  the  other 
creditors  10s.  in  the  pound  on  the  amount  of  their  debts,  to 
be  received  by  them  in  full  satisfaction,  and  that  they  should 
assign  their  debts  to  J.  S. ;  that  J.  S.,  in  pursuance  of  this 
agreement,  tendered  out  of  his  own  money,  a  sum  amounting 
to  10s.  in  the  pound  on  the  debt  of  the  plaintiff,  which  he 
refused  to  accept.    It  was  objected,  that  the  undertaking  of 
J.  S.  not  being  in  writing,  this  defence  could  not  be  sustained. 
But  the  court  overruled  the  objection,  Chambre,  J.  observing, 
that  this  was  a  contract  to  purchase  the  debts  of  the  several 
creditors,  and  not  a  contract  to  pay  the  debt  of  the  defendant* 
It  was  of  the  substance  of  the  agreement,  that  the  debts 
should  remain  in  full  force  to  be  assigned  to  J.  S.,  and  J.  S* 
had  a  right  to  make  use  of  the  names  of  the  original  creditors 
to  recover  the  same  to  the  full  amount,  if  defendant  had  ef- 
fects to  satisfy  the  debts.    He  concluded  with  this  remark : 
**  We  all  agree  upon  the  point,  that  it  is  a  contract  for  the 
purchase  of  the  debts  of  the  defendant,  which  is  not  prohi- 
bited by  the  statute  of  frauds." 

To  bring  a  case  within  this  clause  there  must  be  a  good 
consideration  for  the  promise  in  writing*. 

A  count  averring  that  J.  A.  made  a  bill  of  sale  of  goods  to 
the  plaintiff,  in  consideration  of  a  debt  of  1221. 19s.  due  from 
J.  A.  to  the  plaintiff,  and  that  plaintiff  beinc  about  to  sell  his 
goods  in  satisfaction  of  his  debt,  the  defendant  undertook  to 
pay  him  1221. 19s.  if  he  would  forbear  to  sell,  does  not  shew 
that  this  is  a  promise  to  pay  the  debt  of  another  with  suffi- 
cient distinctness  to  bring  the  case  within  the  statute '^^ 

A  written  proposal  to  pay  a  moiety  of  the  debt  of  another, 
if  the  creditor  will  at  a  specified  time  of  meeting  accept  the 
proposal  and  discharge  the  debtor,  is  not  binding  unless  the 
creditor  accede  to  the  terms  in  writing^ 

Or  to  charge  any  person  vpon  any  agreement  made  in  con-- 
sideration  of'  marriage.']    It  is  now  settled,  notwithstanding 

b  Anstcy  t.  Mardea,  1  Bot.  k.  Pul.  N.    i   Barrdl  v.  Trutsell,  4  Taunt.  ii7. 
R.  124.  k  lb. 

1  GauDt  V.  Hill,  1  Stai^.  N.  P.O.  IS. 
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former  decisions  to  the  contrary*^,  that  this  clause  does  not 
extend  to  mutual  promises  to  many;  consequently,  such 
promises  are  binding,  although  they  are  not  reduced  into 
writing  and  signed  by  the  party. 

The  plaintiff  declared",  that  in  consideration  of  her  having 
promised  to  many  the  defendant,  he  promised  to  marry  her 
at  his  father's  death  ;  and  averred,  that  the  father  was  dead, 
but  the  defendant  had  refused  to  many  plaintiff,  and  had 
since  married  A.  B.  On  non-assumpsit  pleaded,  and  verdict 
for  plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  this 
parol  promise  was  not  good  in  law.  But  (after  argument)  it 
was  holden,  that  the  case  was  not  within  the  statute ;  for 
that  this  clause  in  the  statute  related  only  to  contracts  in  con- 
sideration of  marriage ;  and  the  defendant,  having  married 
another  person,  had  disabled  himself  from  performing  the 
promise ;  the  plaintiff,  therefore,  could  not  apply  to  the  spi- 
ritual court  to  have  a  performance  decreed,  and  consequently 
was  entitled  to  a  compensation  in  damages. 

Or  upon  any  contract  or  sale  of  lands,  S^c.  or  any  interest  in 
or  concerning  them."]  An  agreement  conferring  an  exclusive 
right  to  the  vesture  of  land*,  during  a  limited  time,  and  for 
dven  purposes,  is  a  contract  or  sale  of  an  interest  in,  or  at 
least  an  interest  concerning  lands;  and  for  the  non-perform« 
ance  of  such  contract,  if  made  by  parol,  an  action  cannot  be 
maintained.  It  must  be  observed,  however,  that  the  statute 
does  not  expressly  and  immediately  vacate  such  contract,  if 
made  by  parol ;  it  only  precludes  the  bringing  an  action  to 
enforce  it,  by  charging  the  contracting  party,  or  his  repre- 
sentatives, on  the  ground  of  such  contract,  and  of  some  sup- 
posed breach  thereof.  Hence,  if  the  contract  be  executed, 
the  parties  cannot  treat  it  as  a  nullity. 

Indebitatus  assumpsit  for  a  crop  of  potatoes  bargained  and 
sold^,  and  dug  up  and  carried  away  by  virtue  of  such  bargain 
and  sale.  On  the  21st  day  of  November,  1807,  the  defendant 
purchased  of  the  plaintiff,  by  parol,  at  so  much  per  sack,  a 
crop  of  potatoes  then  in  the  ground.  The  defendant  was  to 
dig  them  up  and  remove  them  without  delay,  as  the  plaintiff 
wanted  the  ground  for  other  purposes.  The  defendant  ac- 
cordingly dug  up  and  carried  away  more  than  half  the  crop, 
but  was  prevented  by  the  frost  from  taking  the  remainder. 

The  plaintiff  brought  bis  action  to  recover  the  value  of  the 

• 

m  Philpot  T.  Wftllet,  3  Lev.  6S.  Frcem.  o  Per  Ellenborougli,  C.  J.  deliTcring 

94 1.  S.  C.  the  opinion  of  the  court  in  Croiby 

n  Cork  ▼.  Baker,  i  Str.  34.  Harrison  ▼.  Wadtworth,  6  EaBt,  60s. 

V.  Cage,  Ld.  Raym.  386.  S,  P.  per  p  Parker  ▼•  Staniland,  1 1  Eait,  369. 
Ward,C.  B.CarUi.  467,  8. 
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whole  crop.  The  defendant  paid  into  court  a  sum  of  money 
equivalent  to  the  value  of  that  portion  of  the  crop  which  be 
had  taken.  It  was  objected^  that  this  was  a  contract  or  sale 
of  an  interest  in  land.  But  per  Lord  Elienborougb,  C.  J. 
The  liberty  which  th6  defendant  had  of  entering  the  close  for 
the  purpose  of  taking  the  crop,  amounted  to  an  easement^ 
and  nothing  more.  No  interest  in  the  land  itself  passed,  or 
was  intended  to  pass  bv  the  contract  The  defendant  could 
not  have  maintained  ejectment  to  recover  possession  of  the 
crop.  In  this  respect  this  case  differed  materially  from  that 
of  Crosby  v.  Wadsworth,  which  he  was  not  disposed  to  ex- 
tend ;  in  that  case  the  subject  matter  of  the  contract  was  the 
prima  vestum,  for  which  ejectment  lies,  as  does  also  trespass 
quare  clausum  fregit  But  trespass  quare  clausum  fregit 
could  not  be  brought  by  this  defendant  for  a  trespass  to  the 
close  in  which  the  crop  of  potatoes  grew.  It  did  not  follow, 
that,  because  the  crop  of  potatoes  was  not  at  the  time  of  the 
contract  a  chattel,  it  was  thei^efore  an  interest  in  land.  Bay- 
ley,  J.  said,  it  was  a  thing  whose  growth  was  at  an  end,  and 
in  this  respect  distinguishable  from  the  case  of  Bristow  v, 
Waddington^,  which  was  a  contract  for  the  next  year's  crop 
of  hops ;  and  that  he  considered  the  land  merely  as  a  ware- 
house, and  that  the  contract  was  substantially  the  same  thing, 
as  if  the  potatoes  had  been  deposited  in  a  warehouse  at  the 
time  of  the  sale. 

But  in  a  case'  where  there  had  been  a  sale  of  a  crop  of 
growing  turnips,  it  was  holden,  that  this  was  a  sale  of  an  in-. 
terest  in  land.  N.  No  time  was  stipulated  for  the  removal  of 
the  turnips. 

An  action  of  indebitatus  assumpsit*^  with  a  count  on  quan^. 
turn  meruit^  for  moieties  of  crops  of  wheat  sold  by  the  plain- 
tiff to  the  defendant,  and  accordingly  reaped  for  bis,  the  de* 
fendant's,  own  use ;  and  also  a  count  for  money  had  and  re- 
.ceived.  The  case  was,  that  the  plaintiff,  by  a  parol  agree- 
ment, had  let  land  to  the  defendant,  from  which  he  was  to 
take  two  successive  crops,  and  to  render  the  plaintiff  a  moiety 
of  the  crops  in  lieu  of  rent  While  the  crops  of  the  second 
year  were  on  the  ground,  an  appraisement  of  them  was  taken 
by  both  parties,  and  the  value  ascertained.  The  defendant 
having  afterwards  refused  to  pay  a  moiety  of  the  value,  thi^ 
action  was  brought  It  was  objected,  on  a  case  reserved, 
that  the  agreement  was  within  the  statute;  because  it  related 

q  2  Bos.  &  Pul.  459.  s   Poaltcr  t.  KiUingbeck,  l    Bot. 

r   EmiDcnion  t«  Heelis,  s  Taunt.  38.        F«l.  997. 

recognisiiig  Bristow  y.  Waddington, 

t  Bot.  &  PuL  459. 
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Id  land;  but  the  court  overruled  the  objection;  Eyre,  C.  J. 
observii^,  that  the  circumstance  of  the  appraisement  seemed 
to  put  an  end  to  this  point  It  was  true,  that  as  the  case  ori-* 
ginally  stood,  the  plaintiff  had  a  claim  to  a  moiety  of  the  pro- 
duce of  the  land  under  a  special  agreement,  but  that  special 
agreement  was  executed  by  the  appraisement.  The  circum- 
stance of  the  appraisement  afforded  clear  proof  that  the  plain*- 
tiff  sold  what  the  defendant  had  agreed  was  his;  and  the 
price  having  been  ascertained,  brought  this  to  the  case  of  an 
action  for  goods  sold  and  delivered  (d]* 

But  although  the  contract  is  not  itself  wholly  void  *  under 
the  statute,  merely  on  account  of  its  being  by  parol,  so  that 
if  the  same  is  executed,  the  parties  cannot  treat  is  as  a  nul- 
U^y*  y^U  while  it  remains  executory,  it  may  be  discharged 
by  parol,  before  any  thing  is  done  under  it  which  can  amount 
to  a  part  execution  of  it. 

An  agreement  to  occupy  lodgings  at  a  yearly  rent,  payable 
in  quarterly  portions,  (the  occupation  to  commence  on  a  fu- 
ture day,)  is  an  agreement  relating  to  an  interest  in  land^ 
within  the  meaning  of  this  clause". 

This  clause  comprehends  sales  of  land  by  auction  as  well 
as  other  sales'^ ;  hence,  where  land  had  been  sold  by  auction, 
and  the  contract  having  been  abandoned,  an  action  was 
brought  to  recover  the  deposit,  in  which  action  the  plaintiff 
declared  specially  on  the  contract;  it  was  holden,  that  it 
was  incumbent  on  the  plaintiff  to  prove  a  contract  in  writ- 
ing s^,  in  the  manner  specified  in  the  statute;  and  that  the 
entry  by  the  auctioneer  of  the  buyer's  name  could  not  be 
considered  as  a  sufficient  memorandum  and  signature  of  the 
agreement,  so  as  to  satisfy  the  requisitions  of  the  statute; 

t  Crosby  ▼.  Wadiwortb,  6  East,  608.      y  SUnifieM  ▼.  Johinon,  eortin  Eyre^ 

M  loman  v.  Stamp,  1  Stark.  N.  P.C.  C.  J.   i  Etp.  N.  P.  C.  10|.    But  aee 

18.  Lord  ElleDboruugh,  C.  J.   but  the  remarki  of  Eldoo,  C.  in  Colei  y. 

tee  Ryley  v.  Hicks,  Str.  651.  Trecofhick,  9  Vet.  jnii.  349.  adopted 

X  Walker  ▼.  Constable,  9  Etp.  N.  P.  C.  by  Erskine,  C.  in  Bucknuuter  r. 

659.  1  Bot.  &  Pul.  306.  per  Erakioe  Harrop,  L.  I.  H.  Dec.  19,  I8O6. 

C.  in  Buckmatter  ▼.  Harrop,  L.  I.  H. 

Pec.  19, 1806. 


(9)  "  The  contract,  if  it  had  originally  concerned  an  interest  in 
land*  afler  the  agreed  substitution  of  pecuniary  value  for  specific 
produce,  no  longer  did  so :  it  was  originally  an  agreement  to  ren« 
der  what  should  have  become  a  chattel,  u  e.  part  of  a  severed  crop 
in  that  shape,  in  lieu  of  rent,  and  by  a  subsequent  agreement  it  was 
changed  to  money  instead  of  remaining  a  specific  render  of  pro« 
4ucc;"     Per  EUenborough,  C.  J.  6  East,  612. 
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although  a  different  doctrine  had  been  laid  down  with  i^ 
gard  to  the  17th  section,  relating  to  the  sale  of  ffOods»  upon 
the  construction  of  which  it  has  been  holden*,  mat  the  auo> 
tioneer  must  be  considered  as  the  agent  of  both  parties,  and  a 
memorandum  made  by  him  sufficient  to  bind  the  bargain. 

But  in  a  late  case  of  Enimerson  v.  Heelis  *,  it  was  solemnly 
decided,  that  a  signing  by  the  auctioneer  is  a  signing  by  an 
agent  for  the  purchaser,  although  the  contract  be  a  contract 
for  the  sale  of  an  interest  in  land.  The  entry  of  the  name  of 
the  best  bidder  by  the  auctioneer  in  his  book,  is  just  the  same 
as  if  the  best  bidder  had  written  his  own  name. 

Or  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof*^  This  clause 
extends  to  those  cases  only,  where  by  the  express  agreement 
of  the  party,  the  act  is  not  to  be  performed  within  a  year. 
Hence,  it  has  been  holden^,  that  a  promise  to  pay  money  on 
the  return  of  a  ship,  which  happened  not  to  return  within 
two  years  after  the  promise  made,  was  not  within  the  star 
tute;  for,  by  possibility,  the  ship  might  have  returned  within 
a  year. 

So  where  an  action  was  brought  upon  an  agreement^  in 
which  the  defendant  promised,  for  one  guinea,  to  give  the 
plaintiff  so  many  on  the  day  of  his  marriage.  The  marriage 
did  not  take  effect  until  nine  years  after  the  agreement;  and 
the  question  was,  whether  the  agreement  ought  to  have  been 
in  writing.  Holt,  C.  J.  (before  whom  the  cause  was  tried) 
advised  with  all  the  judges,  and  it  was  said  by  the  majority 
of  them,  (for  there  was  a  diversity  of  opinion,  and  Holt  dif- 
fered from  the  majority)  (10),  **  Where  the  agreement  is  to 
be  performed  upon  a  contingency,  and  it  does  not  appear  on 
the  face  of  the  agreement  that  it  is  to  be  performed  after  the 
jrear,  there  a  note  in  writing  is  not  necessary;  for  the  con^ 
tingency  might  happen  within  the  year;  but  where  it  appears 

B  SiiDOD  r.  MeUTier,  ]  Bl.  R.  60.  s.  b  By  the  jndfef,  ex.  rel.  Treby,  C.  J. 

Burr.  1991.  reco^iied  an    to  this  Anon.  Smlk.  9S0.  recogobed  by  Wil' 

poiot  in  Elindey.Whitefaoase,7  East,  mot,  J.  in  3  Barr.  1391 . 

558.  c  Peter  ▼.  Compton,  Skin.  353.  cited 

m  8  Tannt.  38.  recofpniaed  Id  White  ?.  by  Deniton, J. in  FenCooir.  Emblers, 

Proctor,  4  Taunt.  209.  3  Burr.  1881. 


(10)  If  the  marria^  had  taken  effect  within  the  year,  all  the 
judges  agreed  no  writing  was  necessary ;  bat,  as  in  the  case  before 
them,  the  marriage  did  not  happen  within  the  year,  but  nine  years 
after  the  promise.  Holt,  C  J.,  and  the  minority  of  the  judges,  were 
of  opinion  that  it  ought  to  have  been  in  writing*  because  the  de- 
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from  the  whole  tenor  of  the  agreement,  that  it  is  to  be  per^ 
formed  afUr  the  year,  there  a  note  iu  writing  is  necessary." 

So  where  the  plaintiff  declared  ^^  that  the  defendant's  tes« 
tator,  in  consideration  that  the  plaintiff  would  become  his 
house-keeper,  and  take  upon  herself  the  care  and  mana^e* 
fnent  of  his  family,  as  long-as  it  should  please  both  parties, 
undertook  to  pay  her  washes,  at  the  rate  of  £  for  one 
year;  and  also  by  his  wiu  to  bequeath  to  her  an  annuity  of 
£  for  life^  payable  yearly  from  the  day  of  his  death;  and 
then  averred,  that  she  became  his  housekeeper,  and  so  con- 
tinued for  three  years  and  upwards,  but  that  the  defendant's 
testator  had  not  bequeathed  her  the  annuity ;  the  agreement 
having  been  by  parol,  it  was  contended,  that  the  case  was 
within  the  statute,  for  it  could  not  be  performed  on  the  part 
of  the  testator  within  a  year ;  for  a  whole  year  from  his 
death  was  to  elapse,  before  the  annuity,  or  any  part  of  it, 
would  become  payable.  To  this  it  was  answered,  that  the 
action  was  brought  for  the  testator  not  having  done  what  he 
ought  to  have  done  in  his  lifetime,  viz.  bequeathing  the  an- 
nuity by  will,  which  might  have  been  done  within  the  year. 
The  court  held  the  case  not  within  the  statute,  and  Denison* 
J,  said-*-"  The  statute  of  frauds  plainly  means  an  agreement 
not  to-be  performed  within  the  space  of  a  year,  and  expressly 
and  specifically  so  agreed.  A  contingency  is  not  within  it, 
nor  any  case  that  depends  upon  a  contingency.  It  does  not 
extend  to  cases,  where  the  thing  may  be  performed  within 
the  year/* 

An  objection  upon  this  clause  was  taken  in  the  case  of 
Poulter  V.  Killingbeck,  1  Bos.  &  Pul.  397.  (for  a  particular 
statement  of  which  see  ante,  p.  796.)  but  the  court  were  of 
opinion,  that  the  subsequent  agreement  relieved  the  case  from 
the  objection. 

By  the  word  performed  in  this  clause,  the  legislature  meant 
a  complete  and  not  a  partial  performance.  Hence,  if  it  ap* 
pear  to  have  been  the  understanding  of  the  parties  to  a  con- 
tract, at  the  time,  that  it  was  not  to  be  completed  within  a 

d  Fedton  r.  Bmblcrt,  Exor.;  3  Bqit.  1978.  1  Bt.  R.  353. 8.  C. 


ngn  of  the  statute  was,  not  to  trust  to  the  memory  of  witnesses 
for  a  longer  time  than  one  vear.  See  Smith  v.  Westall,  Lord 
Rayiii.  3  \6f  7.  Holt,  C.  J.  iiad  expressed  the  same  opinion  with 
respect  to  the  necessity  of  the  contingency  happening  within  the 
year  in  order  to  take  a  case  out  of  the  statute,  in  Francam  v.  Fos« 
ter.  Skin.  3^6. 
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year",  although  it  might,  and  was  in  fact  in  part  performed 
within  that  time,  such  contract  is  within  this  clause,  and  if 
the  requisites  of  the  statute  are  not  complied  with  it  cannot 
be  enforcecl. 

Unless  the  agreement  or  some  memorandum  or  note  thereof 
shall  be  in  writingj]  The  word  agreement  is  not  to  be  un- 
derstood in  the  loose  incorrect  sense^  in  which  it  is  sometimes 
used  as  synonimous  to  promise  or  undertaking,  but  in  its 
proper  and  correct  sense,  as  signifying  a  mutu^  contract  on 
consideration  between  two  or  more  parties.  Hence,  the 
whole  agreement,  that  is,  not  the  promise  only,  but  the 
consideration  on  which  it  is  founded,  must  be  in  writing^ 
But  it  is  sufficient  if  the  consideration  appear  by  necessary 
inference  and  implication. 

An  action  was  brougbt  to  recover  the  value  of  goodft, 
which  had  been  furnished  by  the  plaintiff  to  one  Nichols*, 
under  a  written  agreement  signed  by  the  defendant  in  the 
following  words:  "  I  guarantee  the  payment  of  any  goods 
which  Mr.  John  Stadt  delivers  to  I.  Nichols."  It  was  ob- 
jected, that  this  guarantee  was  void,  because  it  did  not  ex- 
press any  consideration  for  the  defendant's  promise  to  an- 
swer for  the  debt  of  another  person ;  that,  in  order  to  ascer- 
tain whether  there  was  any  consideration  expressed  for  this 
purpose,  the  proper  way  was,  to  consider,  whether  any  action 
could  have  been  brought  on  the  supposed  agreement,  by  the 
defendant  against  the  plaintiff.  But  here  there  was  no  under- 
taking on  the  part  of  the  latter  to  deliver  goods  to  Nichols, 
and  no  action  would  have  lain  against  him,  had  he  refused  to 
deliver  any:  Lord  EUenborough  said,  that  though  by  the 
agreement  the  plaintiff  was  not  obliged  to  deliver  goods, 
there  appeared  a  sufficient  consideration  for  the  defendant's 
promise  to  be  answerable,  if  any  should  be  delivered ;  the 
stipulated  delivery  of  the  goods  to  Nichols  was  a  considera- 
tion appearing  on  the  face  of  the  writing,  and  when  the  deli^ 
Ycry  took  place,  the  consideration  attached ;  he  should  there- 
fore admit  evidence  of  the  delivery  of  the  goods.  V.  for 
plaintiff.  Upon  an  application  to  the  court  to  set  aside  this 
verdict,  the  court  said,  that  this  case  differed  from  Wain  v* 
Warlters,  as  the  agreement  here  contained  the  thing  to  be 
done  by  the  plaintiff,  which  was  the  foundation  of  the  de- 
fendant's promise ;  and  that  the  delivery  of  the  goods  was  a 

c  Boydell  ▼.  Prnmmond,  ii  East,  143*    g  Stadt  ▼.  LiU,  I  Cam|>.  N.  P.  C.  «4»> 
f  Wain  T.  Warlters,  s  East,  lu.  But        9  East,  346.  S.  C. 
see  exp.  Minet,  14  Ves.  189.  and  exp. 
Gard6iA,  1 5  Ves.  s  86.  See  also  Phil- 
lips ▼.  Batemaiii  16  East,  370. 
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sufficient  consideration,  although  no  cross  action  upon  the 
agreement  could  have  been  brought  against  the  plaintiff*, 
either  at  the  suit  of  the  defendant  or  of  Nichols.  Rule  liisi 
refused. 

If  the  writing  contain  a  promise  to  pay  the  debt  of  another, 
it  is  sufficient  without  mentioning  the  amount^. 

17M  section.  "  No  contract  for  the  sale  of  any  goods, 
wares,  and  merchandises,  for  the  price  of  ten  pounds  or 
upwards,  shall  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same ;  or 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment;  or  that  some  note  or  memorandum  in  writing, 
of  the  said  bargain,  be  made  and  signed  by  the  parties  to 
be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized." 

No- contract  for  the  sale  of  any  goods.']  This  branch  of 
the  statute  extends  to  executory"  contracts,  that  is,  contracts 
to  be  completed  at  a  future  time,  as  well  as  other  contracts ; 
but  it  is  to  be  observed,  that  a  distinction  has  been  taken  be^ 
tween  those  contracts,  where  the  thing  contracted  for  is 
existing  in  solido^  and  capable  of  being  clelivered  at  the  time 
of  the  contract,  and  those,  where  it  is  requisite  that  some- 
thing should  be  done,  in  order  to  put  the  thing  into  the  state 
in  which  it  is  to  be  delivered  according  to  the  contract :  the 
former  have  been  holden  to  be  within  the  statute,  the  latter 
not  This  distinction  will  be  illustrated  by  the  following 
cases* 

The  defendant  made  a  verbal  agreement^  to  sell  and  de- 
liver so  many  sacks  of  flour  to  the  plaintiff,  to  be  put  in 
jacks  (whicK  the  plaintiff  was  to  send  to  the  defendant's 
mil!)  and  shipped  on  board  vessels  to  be  provided  by  the 
plaintiff  for  the  purpose  of  exportation.  The  court  were 
of  opinion,  that  this  contract  was  within  the  statute,  and 
void^  because  the  requisites  of  the  statute  had  not  been  com* 
plied  with. 

The  defendant,  on  the  4th  of  July,  1793^,  at  Nottingham, 
sold  to  the  plaintif}*,  by  sample,  fifty  quarters  of  wheat,  at 
four  guineas  per  quarter;  the  wheat  to  be  delivered  by  the 
defendant  to  the  plaintiff,  at  Gainsborough.  Two  days  after-* 
wards,  the  defendant  delivered  to  the  plaintiff  at  N.  the 
sample  by  which  he  had  sold  the  wheat  to  him :  but  such 
sample  was  no  part  of  the  fifty  quarters  to  be  delivered  at  G, 

h  Batemaa  ▼.  Phillips,  is  KasI,  27fi.  k  Coodkt  v.-Klttoo,  7  T.  R  U* 

i  Rondean  v.  Wyatt,  2  H.  Bl.  63. 
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There  was  not*  any  money  paid  by  the  plaintift*  to  the  de- 
fendant in  earnest,  or  any  memorandum  in  writing.  It  wall 
holden,  that  the  contract  was  within  the  statute,  and  conse- 
quently void. 

In  trover  for  sheep',  which  the  plaintiff  bad  verbally 
agreed  to  buy  of  the  defendant  at  Lew^s  fiiir,  and  to  tak^ 
them  away  at  a  certain  hour;  it  appeared,  that  there  was 
not  any  money  paid,  or  any  sheep  delivered.  The  plaintiff 
not  coming  at  the  appointed  time,  nor  sending  for  the  sheep^ 
the  defendant  sold  them  to  another  person.  The  court  held, 
that  the  statute  of  frauds  prevented  any  property.from  vest- 
ing in  the  plaintiff,  so  as  to  enable  him  to  noaintain  trover, 
there  being  neither  earnest  or  delivery,  or  any  agreement  in 
writing. 

The  defendant  bespoke  a  chariot",  and,  when  made,  re- 
fused to  take  it  In  an  action  for  the  value,  Pratt,  C.  J.  held 
this  not  to  be  a  case  within  the  statute  (11). 

The  defendant",  on  13th  October,  1766,  agreed  to  deliver 
one  load  iand  a  half  of  wheat  to  the  plaintiff,  within  three 
weeks  dr  a  month  from  the  time  of  the  agreement,  at  the 
rate  of  twelve  guineas  a  load,  to  be  paid  on  delivery;  whick 
wheat  was  understrfod^  by  both  parties,  to  be  at  that  time  tin- 
thrashed.  No  part  cf  the  wheat  bo  sold  was  delivered ;  nor 
any  money  paid  as  earna^;  nor  any  memorandum  made  in 
writing.  "Tne  court,  on  a  case  reeenred  from  Sussex  asmzee, 
were  of  opinion,  on  the  authority  of  the  preceding  case  of 
Towers  v.  Osborn,  that  this  agreement  was  not  within  th^ 
statute ;  Yates,  J.  observing,  that  the  wheat  was  not  thrashed 
at  the  time  when  the  contract  was  made,  and  consequently, 

1   Alexaoder  ▼.  Comber,  i  H.  Bl  to.        n  Clayton  j,  Aedretrs,  4  Borr.  810]. 
m  Toweni  ▼.  Sir  J.  Oflborn,  London  w\i- 
tingB,  Str.  5o6. 


(11)  "  The  case  of  Towers  v.  Osborn,  when  truly  coosidered, 
was  not  a  contract  for  the  purchase  of  goods,  but  for  the  making 
something  which  had  not  any  existence  at  the  time.**  Per  Law- 
rence, J.  7  T.  R.  !?•  "  The  case  of  Towers  v.  Osborn  went  upon 
the  general  principle,  that  executory  contracts  were  not  within  the 
meaning  of  the  statute.  If  by  that  were  meant  contracts  for  the 
sale  of  goods  to  be  executed  on  a  future  day,  such  a  constmctioa. 
would  he  a  repeal  of  the  act ;  but  if  it  only  meant  such  contracts 
as  were  incapable  of  being  executed  at  the  time,  then  the  decision 
was  right ;  and  such  was  the  case  then  in  judgment.*^  Per  Grose,  J, 
?  T.  R.  16. 
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it  could  not  be  delivered  at  that  time ;  therefore  the  statute 
did  not  apply.  So  a  contract  for  the  purchase  of  a  quantity 
of  oak  pins  for  the  price  of  upwards  of  10/.,  which  wer6 
not  then  made,  but  were  to  be  cut  out  of  slabs  and  delivered 
to  the  buyer,  was  holden  not  to  be  within  the  statute*. 

Goods^  wares,  and  merchandisesJ]  The  subject  matter  of 
the  agreement  must  be  taken  with  reference  to  the  time  of 
the  bargain'.  Hence,  if  at  that  time  the  subject  contracted 
for  be  an  unsevered  portion  of  the  freehold,  as  a  growing 
crop  of  grass**,  this  section  of  the  statute  does  not  apply. 

Except  the  buyer  shall  accept  part  of  the  goods  so  sold^ 
and  actually  receive  the  same.']  In  order  to  take  a  contract 
for  the  sale  of  goods  of  the  value  of  10/.  or  upwards,  out  of 
the  statute,  there  must  be  either  a  receipt  and  acceptance, 
by  the  vendee,  of  the  whole  or  a  part  of  the  thing  sold,  or 
something  given  in  earnest,  or  a  part  payment,  of  the  con- 
sideration; otherwise  the  agreement  must  be  reduced  to 
writing  in  the  manner  specified  by  this  section.  Where 
goods  are  ponderous,  ana  incapable  of  being  handed  over 
from  one  to  another,  there  need  not  be  an  actual  delivery  (12), 
but  it  may  be  done  by  that  which  is  tantamount,  such  as  the 
delivery  of  a  key  of  the  warehouse,  in  which  the  goods  are 
lodged,  or. by  delivery  of  other  indicia  of  property.  So  if 
the  purchaser  deals  with  the  commodity,  as  if  it  were  in  his 
actual  possession,  this  will  supersede  the  necessity  of  proving 

o  GroTes  ▼.  Buck,  3  M.  &  S.  178.  q  Crosby  ▼.  Wadsworth,  6  Eaat,  609. 

f  Per  Elienborough,  C.J.  6  East,  610. 


(12)  In  an  action  for  not  delivering  a  quantity  of  rice,  it  ap* 
peared  that  the  defendant  had  informed  the  plaintiff  that  defendant 
had  a  quantity  of  rice  to  sell ;  there  was  no  evidence  to  prove  any 
ooatract  made,  but  the  plaintiff  produced  an  order  on  Bennet  and 
Co.  to  deliver  to  him  twenty  barrels  of  rice,  which  was  signed  by 
defendimt ;  and  a  witness  proved,  that  defendant  had  told  him  that 
h^  had  sold  twenty  barrels  of  rice  to  the  plaintiff,  at  17j.  per  hun- 
dred. The  plaintiff  then  proved  the  delivery  of  the  order  for  th« 
rice  to  the  warehouseman  of  Bennet  and  Co.  The  rice  not  haviog 
been  taken  away  immediately,  the  defendant  afterwards  counter- 
manded the  delivery,  in  consequence  of  which  Bennet  and  Co.  re- 
fused to  deliver  the  rice  to  the  plaiutifl',  who  sent  for  it  some  days 
after  the  order  had  been  countermanded*  Eyre,  C.  J.  was  of  opi- 
nion, that  the  order  for  delivery^  directed  to  the  persons  in  whose 
possession  the  rice  was,  amounted  to  a  delivery,  so  as  to  take  the 

case  out  of  the  statute,     Searle  v.  Keeves,  3  £sp»  N.  P.  C.  598. 

La 
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actual  delivery.  Hence',  after  a  bargain  and  sale  of  a  stack 
of  hay  between  the  parties  on  the  spot  where  the  stack  stood, 
evidence  that  the  vendee  actually  sold  part  of  it  to  another 
person  (by  whom,  though  against  the  vendee's  approbation, 
it  was  taken  away,)  is  sufficient  to  warrant  the  jury  in  fmding 
a  delivery  to,  and  an  acceptance  by,  the  vendee,  so  as  to  take ' 
the  case  out  of  the  statute. 

So  where  a  person  having  purchased  a  horse  of  a  horse- 
dealer,  desired  him  to  keep  tne  horse  at  livery  for  him,  and 
the  horse-dealer  accepted  the  order,  and  put  the  horse  out 
of  his  sale-stable  into  apother  stable:  this  was  bolden'  to 
be  a  sufficient  delivery,  so  as  to  take  the  case  out  of  the 
statute. 

A.  having  sent  to  B.'  a  bale  of  sponge  (in  consequence  of 
a  verbal  order  from  B.)  for  which  he  charged  lis.  per  pound, 
B.  returned  it,  and  at  the  same  time  wrote  a  letter  to  A., 
stating,  that  the  sponge  had  been  examined,  and  having  been 
found  not  to  be  worth  more  than  6s*  per  pound,  he  had  sent 
it  back.  It  was  holden,  that  there  was  not  such  a  receipt 
and  acceptance  of  the  goods  as  would  take  the  case  out  of 
the  statute. 

So  where  a  cornfactor  at  Nottingham,  and  who  also  had  a 
warehouse  at  Derby,  on  the  18th  November,  agreed  to  sell 
to  the  defendant  a  quantity  of  barley  the  property  of  the 
plaintiif,  and  then  in  the  hands  of  J.  S.  for  the  purpose  of 
beinff  kiln  dried,  at  38^.  per  quarter,  to  go  by  thecornfactor's 
first  boat,  and  to  be  delivered  at  Derby  at  the  (ornfactor'a 
warehouse.  l*he  3Ss.  per  quarter  was  a  higher  price  on 
account  of  the  delivery  being  at  the  comfactor's  expense. 
Afterwards  the  defendant  went  to  J.  S.,  told  him  he  bad 
bought  the  barley,  and  desired  him  to  see  it  delivered  and  mea- 
sure, and  piit  up  properly.  Two  or  three  days  afterward* 
the  barley  was  sent  by  the  first  boat,  and  on  the  26th  No- 
vember the  cornfactor*s  clerk  saw  the  defendant  at  Derby, 
and  delivered  him  the  invoice,  which  the  defendant  took  and 
requested  a  Week  longer  for  payment,  which  was  allowed 
him,  but  on  the  same  day  gave  notice  that  he  would  not 
accept  the  barley.  The  barley  arrived  at  the  warehouse  at 
Derby  on  the  1st  of  December.  In  assumpsit  for  goods  sold 
and  delivered,  it  was  objected,  that  there  being  no  note  in 
writing,  the  contract  was  void.     The  learned  judge  being  of 


r  Chaplin  r.  Rogers,  i  East,  192. 
s  Elmore  v.  ^tone,  i  Taunt.  458. 


t  Kent  ▼.  Huskinson,  3  Bos.  &  Pal. 
933.  cited  in  Astey  ▼.  Emery,  B.  R. 
Trin.  55  G.  3. 
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tiiis  opinion,  nonsuited  the  plaintiff;  and  this  nonsuit  was 
afterwards  confinned  by  the  court". 

But  if  goods  are  ordered  verbally,  the  delivery  of  them  to 
a  carrier  is  sufficient  to  bind  the  contract,  where  the  pur- 
chaser has  been  in  the  habit  of  receiving  goods  from  the 
vendor  by  the  same  mode  of  conveyance". 

Where  a  sample  is  delivered  to,  and  accepted  by  the  pur- 
chaser J^,  and  such  sample  is  to  be  accounted  for  as  part  of 
the  commodity  sold ;  tnis  will  be  considered  as  a*  sufficient 
acceptance  and  receiving  of  part  of  the  goods,  so  as  to  take 
the  case  out  of  the  statute. 

Or  that  some  note  or  memorandum  in  writins:  of  the  bar^ 
gain  be  made^  and  signed  by  the  parties  to  be  charged  by  such 
contract  or  their  agents.']  An  action  on  the  case  was  brought 
against  the  defendants*,  for  not  accepting  and  paying  for 
certain  goods  which  they  had  contracted  to  purchase  by  the 
following  memorandum  in  writing:  "  We  agree  to  give 
Mr.  Egerton  I9d,  per  lb.  for  thirty  bales  of  Smyrna  cotton, 
customary  allowance,  cash  three  per  cent,  as  soon  as  our 
certificate  is  complete.  (Signed}  Mathews  and  Tumbull; 
and  dated  the  2d  of  September,  1803."  The  defendants  had 
before  become  bankrupts,  and  their  certificate  was  then  wait- 
ing for  the  Lord  Chancellor's  allowance,  and  after  it  was 
allowed  they  signed  the  memorandum  again.  It  was  ob- 
jected on  the  authority  of  Wain  v.  Warltera,  that  the  con- 
tract being  altogether  executory,  and  no  consideration  for  the 
promise  appearing  on  the  face  of  the  writing,  nor  atiy  mu» 
tuality  in  the  engagement,  it  was  void ;  but  the  court  over- 
ruled the  objection  on  this  ground,  that  the  object  and  word^ 
ing  of  the  17th  section  was  different  from  that  of  the  4th 
section,  in  which  the  word  agreement  was  introduced,  and 
upon  which  the  decision  in  Wain  v.  Warlters  proceeded.  And 
Lord  Ellenborough,  C.  J.  observed,  that  in  this  case  of  Eger- 
ton v.  Mathews,  the  words  of  the  statute  were  satisfied,  if 
there  were  some  note  or  memorandum  in  writing,  of  the 
bargain,  signed  by  the  parties  to  be  charged  by  such  con- 
tract. And  this  was  a  memorandum  of  the  bargain,  or  at 
least  of  so  much  of  it  as  was  sufficient  to  bind  the  parties  to 
be  charged  therewith,  and  whose  signatures  to  it  was  all  that 
the  statute  required  (13). 

n  Attey  t.  Emery,  B.  R.  Trin.  55  G.  3.  7  East,  5r«S.    Klioitz  v.  Surry,  5  Enp. 

4M.&8.  N.P.C.  267. 

X  Hart  T.  Sattley,  3  Camp.  538.  z  Ei^ertoii  v.  Matbewft  and  anotlier, 

y  Hiude  v.  VVhitehouse  and  another,  6  East,  307. 

^13)  It  will  be  obserred,  that  in  this  case  the  name  of  the  puin 
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'  Signed  by  the  parties^]  The  place  of  the  signature  i«  im- 
material. If  a  person  draw  up  an  agreement  in  his  own 
handwriting,  beginning,  "  I,  A.  B.,  agree,  &c."  and  leave  a 
place  for  a  signature  at  the  bottom,  but  does  not  sign  it,  the 
agreement  will  be  considered  as  sufficiently  signed".  So,  it 
seems,  if  a  person  be  in  the  habit  of  printing  instead  of 
writing  his  name,  he  may  be  said  to  sign  by  his  printed 
name,  as  well  as  his  written  name\ 

In  an  action  on  the  case  for  the  non-delivery  of  a  quantity 
of  gin,  bought  of  the  defendant8%  it  appeared,  that  at  the 
time  the  order  for  the  gin  was  given  by  the  plaintiff  to  the 
defendants,  a  bill  of  parcels  was  delivered  to  the  former,  the 
printed  part  of  which  was,  "  London.  Bought  of  Jackson 
and  Hankin,  distillers,"  and  then  followed,  in  writing,  "  1000 
gallons  of  gin,  1  in  5.  gin  7.^.  350/."  The  name  of  the  pur- 
chaser was  inserted  in  the  bill  of  parcels'*.  About  a  month 
after,  the  defendants  also  wrote  the  following  letter  to  the 
plaintiff:  "  Sir,  we  wish  to  know  what  time  we  shall  send 
you  part  of  your  order,  and  shall  be  obliged  for  a  little  time 
m  delivery  of  the  remainder ;  must  request  you  to  return  our 
pipes,  lours,  &c.  Jackson  and  Hankin."  It  was  holden, 
that  by  connecting  the  bill  of  parcels  with  the  subsequent 
letter  of  the  defendants,  the  requisites  of  the  statute  were 
sufficiently  complied  with.  So  where  the  name  of  the  seller 
was  printed  on  the  bill  of  parcels,  but  he  had  written  thereon 
the  name  of  the  purchaser,  that  was  holden  to  be  a  recogni- 
tion of  the  contract  and  adoption  of  the  printed  name,  so  as 
to  satisfy  the  words  of  the  statute'. 

Or  theh  agents  thereunto  lawfully  authorized.']  The 
question,  whether  this  (17th)  section  of  the  statute,  com- 
prehends contracts  for  the  sale  of  goods  by  auction,  aa 
well  as  other  sales,   has  not  as  yet  been  solemnly  deter- 

9  Kni|i:ht  v.  Crockford,  1  Esp.  N.P.C.    d  See  ChBinpioii  v.PlMininer,  i  Bos.  As 

190-  per  Eyre,  C.J.  Piil.  N.  R.  Q54. 

b  PerEldou,  C.J.iii2Bos.  &PtiI.239.    e  Sclineidcr  t.  Norrie,  sM.&S.  386. 
c  Sauxidenon  v.  Jncksoa  and  another^ 

a  Bos.  &  Pul.  238. 


chaser,  as  well  as  the  seller,  appeared  in  the  memorandumy  aU 
though  the  purchaser  only  regularly  signed  it ;  but  in  Champion  y. 
Plumrner,  1  Bos.  &  Pul.  N.  R.  252.  where  the  seller  only  signed* 
and  the  name  of  the  purchaser  did  not  appear  on  the  bill  of  par- 
cels, it  was  holden,  that  the  bill  of  parcels  was  an  insufficient  me^ 
niorandum  of  the  bargain,  because  there  cannot  be  a  contract 
)^ithout  two  parties.     See  Cooper  v.  Smith,  15  East,  103. 
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mined  (14).  Assuming,  however,  that  sales  by  auctioneers 
or  brokers  are  within  the  17th  section,  it  has  been  uniformly 
holden,  ever  since  the  case  of  Simon  V.  Metivier^,  that  the 
auctioneer  or  broker  is  the  agent  of  both  parties,  and  a  memo- 
randum, made  by  him  of  the  bargain,  is  a  sufficient  compliance 
with  the  terms  of  the  statute,  to  make  the  contract  of  ^ale  bind- 
ing on  each  ( 15).  But  the  memorandum  by  the  auctioneer  must 
be  a  sufficient  memorandum ;  for  where  at  a  sale  by  auction  of 
sugars,  the  auctioneer  (having  before  him  the  printed  cata- 
logue of  sale,  containing  the  lots,  marks,  and  number  of 
hogsheads,  and  the  gross  weights  of  the  sugars ;  and  also  ano- 
ther written  paper  containing  the  conditions  of  sale,  whiclj 
latter  he  read  to  the  bidders,  as  the  conditions  .on  which  the 
sugars  were  to  be  sold ;  but  the  two  papers  were  neither  ex- 
ternally annexed  nor  contained  any  internal  reference  to  each 

f  Per  EUenborougb,  C.  J.  delivering  the  opiutoa  of  the  court  iu  Hitide  y. 

Wbitebouse,  7  East,  569. 


(14)  Lord  Mansfield,  C.J.  and  Wilmot,  J.  in  Simon  v.  Metivier»  . 
1  Bh  R.  599-  were  inclined  to  think,  that  sales  hy  auction  were  not 
within  the  statute,  on  the  ground,  that  the  solemnity  of  that  kind 
of  sale,  and  the  number  of  persons  present,  precluded  all  perjury 
as  to  the  fact  of  sale.  But  see  the  judicious  remarks  of  Ellenbo- 
rough,  C.  J.  on  this  opinion,  and  the  reasoning  on  whith  it  is 
founded,  in  Hinde  v.  Whitehouse,  7  East,  568.  See  ante,  p.  797» 
under  the  4th  clause  of  the  4th  section,  as  to  isales  of  land  by  auc- 
tion. 

(15)  In  like  manner,  the  memorandum  in  a  broker*8  book,  and 
the  bought  and  sold  notes  transcribed  therefrom,  and  delivered  to 
the  buyers  and  sellers  respectively,  are  sufficient  to  bind  the  bar-* 
gain,  the  broker  being  considered  as  the  agent  of  both  parties, 
Rucker  V.  Cammeyer,  1  .  Esp.  N.  P.  C.  105.  ruled  by  Kenyon, 
C.  J.  on  the  authority  of  Simon  v.  Metivier ;  and  per  Ellenborough, 
C.  J.  in  Hinde  v.  Whitehouse,  7  East,  569.  S.  P.  A  material  al- 
teration in  a  sale  note  by  the  broker,  after  the  bargain  made,  at  the 
instance  of  the  seller,  without  the  consent  of  the  purchaser  annuls 
the  instrument,  so  as  to  preclude  the  seller  from  recovering  upori 
the  contract  evidenced  by  the  instrument  so  altered  by  him. 
Powell  V.  Divett,  15  East,  29.  •*  If  the  broker  deliver  adilFerent 
note  of  the  contract  to  each  party  contracting,  there  is  no  valid 
contract.  There  is,  I  believe,  a  case  which  states  the  entry  in  the 
broker^s  book  to  be  the  original  contract,  but  it  has  been  since 
contradicted.  Each  is  bound  by  the  note  which  the  broker  deli- 
vers, and  if  diflferent  notes  are  given  to  the  parties,  neither  can  un>r 
derstand  the  other."  Per  Gibbs^  C.  J.  Cnmming  v.  Roebuckt 
Holt's  N.  P.  C.  173. 
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other,)  wrote  down  on  the  catalogue  the  name  of  the  highest 
bidder,  and  the  sum  bid  for  the  particular  lots ;  it  was 
holden^,  that  the  minute  made  on  the  catalogue  of  sale,  (which 
catalogue  was  not  by  any  reference  incorporated  with  the 
conditions  of  sale,)  was  not  a  sufficient  memorandum  of  a 
bargain  under  those  conditions  of  sale.  But  where  goods 
were  sold  by  auction  to  an  agent**,  and  the  auctioneer  wrote 
the  initials  of  the  agent's  name,  together  with  the  prices,  op- 
posite the  lots  purchased  by  him,  in  the  printed  catalogue, 
and  the  principal  afterwards,  in  a  letter  to  the  agent,  recog- 
nised the  purcnase,  it  was  holden,  that  the  entry  in  the  cata- 
logue, and  the  letter,  coupled  together,  were  a  sufficient  me- 
morandum of  the  contract. 

In  Boydell  v.  Drummond,  11  East,  142.,  it  was  holden, 
that  the  signature  of  the  defendant,  in  a  book  entituled 
"  Shakespeare  Subscribers,  their  signatures,'*  not  referring 
to  a  printed  prospectus  which  contained  the  terms  of  the  con- 
tract, and  which  was  delivered  at  the  time  to  the  subscribei^ 
to  the  Boydell  Sliakespeare,  could  not  be  connected  with  the 
prospectus,  so  as  to  take  the  case  out  of  the  statute,  inasmuch 
as  such  connection  could  not  be  established  without  the 
intervention  of  parol  evidence,  and  that  would  open  a  door 
for  perjury,  v^hich  it  was  the*  object  of  the  statute  to 
prevent. 

If  on  a  sale  by  auction  of  goods  the  same  person  1s  de- 
clared the  highest  bidder  for  several  lots,  a  distinct  contract 
arises  for  each  lot ;  and  although  all  the  lots  together  pur- 
chased by  the  same  person  exceed  10/.  in  value,  yet  if  the  lots 
are  separately  of  less  value  than  10/.  a  memorandum  in  writing 
is  not  necessary  ^ 

It  is  to  be  observed,  that  neither  the  4th  nor  17  th  sections 
of  this  statute  require,  that  the  agent  should  be  authorized  by 
meriting,  .  A  parol  authority,  therefore,  is  sufficient^  (16). 
But  the  character  of  agent  cannot  be  supported  by  one  of  the 
contracting  parties'. 

tC  flinde  ▼.  Whitehouse,  7  East,  SS8.  mej-cr,  1  Esp.  N.  P.  C,  106.    See 

h  Phillimor^T.  Barry,  i  Camp.  N   P.  also  Einmersoo  v.  Heeliv,  9  Tauut. 

C.  513.  4t>. 

i    Emmersoii  v.  Hrclis,  2 Taunt.  38.  I   Wright ▼.  Daunah,2  Camp. N.  P.O. 

k  Per  KcnyoD,C.  J.  in  Rucker  v.  Cam-  S03. 


(1 6)  The  third  section,  relating  to  assignments  and  surrenders 
of  leases,  &c.  requires  that  the  agent  should  be  authorized  b^* 
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HI.   The  fifth  and  sixth  Sections  relating  to  the  Exe^ 
ciition'and  Revocation  of  Wills. 

blh  Section, — "  A 11  devises  and  bequests  of  any  lands  or 

*  tenements,  devisable  either  by  force  of  the  statute  of  wills, 

*  or  by  this  statute,  or  by  the  custom  of  Kent,  or  of  any  bo- 

*  rough,  or  any  other  particular  custom,  shall  be  in  writing, 

*  and  signed  by  the  party  so  devising  the  same,  or  by  some 
'  other  person  in  his  presence,  and  by  his  express  directions, 

*  and  shall  be  attested  and  subscribed  in  the  presence  of  the 
'  devisor,  by  three  or  four  credible  witnesses,  or  else  they 

*  shall  be  utterly  void  and  of  none  effect'* 

All  devises  of  any  lands  or  tenements,}  Although  these 
words  are  very  general,  yet  it  has  been  holden,  that  copy- 
hold land"  and  customary"  estates,  passing  by  surrender,  are 
not  comprehended  within  them.  In  these  cases,  the  estate 
is  considered  as  passing  by  the  surrender,  of  which  the  will 
only  directs  the  uses.  Consequently,  it  is  not  necessary  that 
such  will  should  be  executed  with  the  solemnities  required  by 
this  statute.  Hence,  a  mere  draught  of  a  will,  the  signing 
and  publication  of  which  were  prevented  by  the  sudden 
death  of  the  testator,  has  been  holden  sufficient  to  pass  copy- 
bold  land  surrendered  to  the  use  of  the  wmII.  N.  By  stat. 
55  Geo.  3.  c.  192.  Dispositions  by  will  by  any  person  dying 
after  12th  of  July,  IS15,  of  copyhold  estates,  are  made  effec- 
tual without  any  previous  surrender  to  the  use  thereof. 

By  the  12th  section  of  the  statute  of  frauds,  "  Estates  pi^r 
"  outer  vie  are  devisable  by  will  in  wTiting,  signed  by  the  de- 
"  visor,  and  attested  by  three  witnesses,  as  in  the  fifth  section." 

Shall  be  in  writing,']  This  provision  is  merely  a  repetition 
of  what  had  been  required  by  the  stat'32  H.  8.  c.  1.  which 
first  gave  the  power  of  disposing  of  land  by  w  ill.  But  writing 
wastheonly  solemnity  which  thatstatute  required  (17).  Hence, 

nRoed.  Gilman  ▼.  Heyhoe,  3  Bl.  R/  399.    Oary  ▼.  Askew,  coram  Sir  L. 

]  114.    See  also  the  Attorney-genr-  Kcuyon,  M.  R.  May  9,  1786.  2  Bro. 

ral  T.  Baraei,  3  Vcrn.  59s.  Attorney-  C.  C.  5S-  and  in  a  note  to  Wagstafi* 

jrcneral   v.    Andrews,    1    Ves.  S'J5.  t.  Wagstafi',  2  P.  Wnu.  259.  Cox*t 

Taffuell  V.  Page,  3  Atk..37.  cd.  recognized  by  Ellcnborougli,  C. 

n  Doc  d.  Cook  ▼.  Danvers,  7  East,  J.  in  7  &ist,  324. 


(17)  Blackstone,  in  his  Commentaries,  B.  9.  c.  S3,  observes,  that 
many  frauds  and  perjuries  were  introduced  by  this  stat.  32  H.  8. 
and  remarks  on  the  difficulty  and  hazard,  even  in  matters  of  public 
utility,  of  departing  from  the  rules  of  the  common  law,  vrhich  are 
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It  is  not  required  by  the  statute,  that  the  witnesses  should 
see  the  devisor  sign,  or  that  he  should  sign  in  their  presence^ 
It  is  sufficient,  that  the  devisor  should  declare  to  the  wit- 
nesses, that  the  instrument  offered  to  them  to  be  subscribed  ia 
his  will,  and  that  the  signature  is  his  hand-writing. 

Attested  and  subscribed,']  (21 ).  It  is  not  necessary,  that  the 
will'should  be  attested  and  subscribed  by  all  the  witnesses 
at  the  same  time.  Hence,  where  the  devisor  published  his 
will  in  the  presence  of  two  witnesses",  who  subscribed  it  in 
his  presence,  and  some  time  after  he  sent  for  a  third  witness, 
end  published  it  in  his  presence ;  the  will  was  holden  to  be 
duly  attested  (22). 

I  Grayson  ▼.  Atkinson,  2  Ves.  454.  u  Jones  ▼.  Lake,  ]6  G.  s.  B.  R.  on 
Ellis  V.  Smith,  i  Ves.  jun.  il.  special  verdict  in  ejectment.  2  Atk. 
1  Dickens,  295.  S.C.  176.  n.  S.  P.  admitted  per  Hard* 

wicke,  C.  s  Ves.  458. 


(21)  It  is  not  necessary  that  the  witnesses  should  be  informed  of 
'the  nature  of  the  instrument  they  are  about  to  attest,  or  that  it  is  a 
MrilL  Hence  in  Trymmer  v.  Jackson,  determined  in  the  Court  of 
King*8  Bench  upon  a  trial  at  bar*  of  an  issue  directed  by  the  Court 
of  Chancery,  cited  in  1  Ves.  4&7«  recognised  by  Lord  Hardwicke, 
C.  in  Rigden  v.  Vallier,  3  Vez.  258.  and  by  Denison,  J.  in  Wallis 
T,  Wallts,  Lincoln  summ.  ass.  1769.  4  Burn's  £.  L«  p.  127.  6th  ed., 
the  witnesses  to  the  will  were  induced,  from  words  made  use  of  by 
vAnna  Lordell,  the  testatrix,  at  the  time  of  the  execution,  to  believe, 
that  the  instrument  they  attested  was  a  deed,  and  not  a  will.  The 
testatrix  delivered  it  *^  as  her  act  and  deed,'*  and  the  words  ^*  sealed 
and  delivered"  were  wnritten  above  the  place  where  the  three  wit- 
nesses were  to  subscribe  their  names.  The  court  were  of  opinion^ 
that  this  was  a  sufficient  execution  of  the  will. 

{^2)  **  The  case  of  witnesses  attesting  at  different  times  is  sup* 
ported  by  so  many  authorities,  that  it  may  be  considered  as  settled  ; 
vet  I  think  it  is  a  dangerous  determination,  and  destructive  of  those 
barriers  which  the  statute  has  erected  against  frauds  and  perjuries.*' 
Per  Sir  John  Strange,  M.  R.  I  Ves.  jun.  14. 

It  will  be  observed,  that  in  Jones  v.  Lake,  there  was  only  one  in- 
strument, which  was  attested  by  three  witnesses,  but  in  Lea  v.  Libb, 
1  Show.  (>8.  88.  3  Mod.  262.  (best  reported  in  Carth.  35.)  where 
land  was  devised  by  a  will  subscribed  by  two  witnesses,  and  after- 
wards a  codicil  was  made,  which  confirmed  all  the  devises  in  the 
wiM,  and  was  subscribed  by  two  witnesses,  one  of  whom  was  a  wit- 
ness to  the  will ;  it  was  holden  that  the  will  and  codicil  together 


•  On  tbe  7th  of  May^  1749.  see  Reg.  Uh.  B.  1749.  p.  191, 
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The  devisor  wrote  upon  a  sheet  of  paper  a  devise  of  land, 
and  subscribed  the  paper,  but  did  not  seal  it ;  nor  was  it  at- 
tested'^. On  a  subsequent  day  he  wrote  a  memorandum  on 
another  side  of  the  same  sheet  of  paper,  containing  a  bequest 
of  personal  estate,  and  subscribea  this  niemorandum  in  the 
presence  of  three  witnesses.  He  then  took  the  sheet  of  paper 
in  his  hand,  and  declared  it  to  be  his  last  will,  in  the  pre- 
sence of  the  three  witnesses,  and  then  delivered  it  to. them, 
and  desired  them  to  attest  and  subscribe  it,  in  his  presence^ 
and  in  the  presence  of  each  other,  which  they  accordingly 
did.  It  was  holden,  that  this  was  to  be  considered  as  one 
entire  instrument,  though  made  at  different  times ;  and  that 
it  was  duly  executed  and  attested  to  pass  the  real  estate ;  that 
the  memorandum  relating  to  personalty  only,  the  having  three 
witnesses  must  have  been  merely  for  the  purpose  of  authen- 
ticating the  former  devise;  and  the  court  observed,  that  a 
person  was  not  obliged  to  make  his  whole  will  at  the  same 
time. 

In  the  case  of  Stonehouse  v.  Evelyn,  at  the  Rolls,  3  P. 
Wms,  254.  it  was  proved,  that  -the  three  subscribing  wit- 
nesses to  the  will  had  subscribed  their  names  in  the  presence 
of  the  testatrix ;  but  one  of  them  said  he  did  not  see  the  tes- 
tatrix sign  the  will,  but  that  she  owned  at  the  time  when  the 
witnesses  subscribed,  that  the  name  signed  to  the  will  was 
her  own  hand-writing.  This  was  holden  to  be  sufficient  by 
Sir  Joseph  Jekyll,  M.  R. 

Where  a  will  consisted  of  two  sheets  of  paper^,  and  the 
first  sheet  was  regularly  connected  with  the  second,  and  in 
the  first  sheet  the  testator  devised  land  to  trustees  thereinafter 
named  upon  trusts  therein  specified,  and  in  the  last  sheet, 
which  was  duly  executed  and  attested,  appointed  certain 
persons  to  be  trustees  ;  although  the  testator  did  not  execute 
the  first  sheet,  and  the  witnesses  never  saw  it,  it  was  the  opi- 
nion of  all  the  judges  of  England,  that  if  the  first  sheet  were 
in  the  room  at  the  time  of  the  execution  of  the  second,  that 
was  sufficient 

ic  Carletond.  Griffin  ▼.Griffin,  i  Burr,     y  Bond  ▼.  Seawell,  ou  case  reserved, 
549,  on  a  case  reserved.  a  Burr.    1773.  i  Bl.   R.  407.  Bull. 

N.  P.«64.  S.C. 


were  not  sufficient  to  pass  the  land  ;  for  the  statute  is  express,  that 
there  ought  to  be  three  witnesses  to  every  devise  of  land,  and  also 
that  the  witnesses  should  subscribe  such  devise  in  the  presence  of 
the  devisor ;  but  in  the  present  instance,  neither  of  these  solemui^ 
ties  took  place. 
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In  the  presence  of  the  devisor,']  It  is  required  by  the  sta- 
tute, that  the  attestation  and  subscription  of  the  witnesses 
should  be  in  the  presence  of  the  devisor,  in  order  to  prevent 
another  will  being  obtruded  in  the  place  of  the  true  will; 
but  it  is  sufficient,  if  it  he  proved,  that  the  testator  inigkt  see 
the  witnesses  subscribing  their  attestation;  it  is  not  neces- 
sary that  it  should  be  proved,  that  the  testator  did  actually 
see  the  witnesses  subscribe.  Hence,  where  the  devisor  bcinj:^ 
in  bed' made  his  will,  which  he  signed  in  the  presence  of 
three  witnesses,  but  he  being  very  ill,  the  witnesses  with- 
drew into  a  gallery,  and  there  subscribed  their  names  as  wit- 
nesses to  the  will.  Between  the  gallery  and  the  bed-cham- 
ber, where  the  devisbr  lay,  there  was  a  lobby  with  glass 
doors,  and  the  glass  broken  in  some  places ;  it  was  proved, 
that  the  devisor  w/g-Ai  see  from  his  bed  where  he  lay  (tnrough 
the  lobby  and  the  broken  glass  windows)  the  table  in  the 
gallery,  where  the  witnesses  subscribed  their  names ;  it  was 
adjudged,  that  the  will  was  duly  executed  in  the  presence  of 
the  devisor,  within  the  intent  oi  the  statute. 

Honora  Jenkins*,  having  directed  her  will  to  be  prepared, 
went  to  the  office  of  her  attorney  at  York,  in  order  to  exe- 
cute it.  H,  J.  being  asthmatical,  and  the  office  very  hot^ 
she  retired  to  her  carriage  in  order  to  execute  the  will,  the 
witnesses  attending  her,  who  after  having  seen  her  execute, 
returned  into  the  office,  to  attest  the  will,  and  the  carriage 
was  put  back  to  the  window  of  the  office ;  it  was  proved  by 
a  person  who  was  in  the  carriage  with  H.  J.  that  the  testa- 
trix fwe's^At  see  what  passed  through  the  window  of  the  of- 
fice. Immediately  after  the  attestation,  one  of  the  witnesses 
took  the  will  to  the  testatrix,  which  she  folded  up  and  put 
into  her  pocket.  Lore}  Thurlow,  Ch.  thought  the  ^ill  well 
executed ;  and  the  case  of  Sheers  and  Glasscock  was  relied 
upon  as  an  authority. 

But  the  testator  must  be  in  a  situation  that  he  may  see  the 
witnesses  attest:  therefore  where  the  attesting  witnesses  re- 
tired from  the  room  where  the  testator  had  signed,  and  sub- 
scribed their  names  in  an  adjoining  room,  and  the  jury  found 
that  from  one  part  of  the  testator's  room  a  person  by  inclin- 
ing himself  forwards,  with  his  head  out  at  the  door,  might 
have  seen  the  witnesses,  but  that  the  testator  was  not  in  such 
a  situation  in  the  room  that  he  might  by  so  inclining  have 
seen  them:  held  that  the  will  was  not  duly  attested^ 


z  Slie<YSv.GlaKsco€k,  CB.Cartli.  81.    b  T>«f  v.  Maoirold,  T  Maole  L  ^h 

Salk.  ()t«8.  I  Eq.  C.  Abr.  403.  wyii,  »94. 

a  Cassou  v.  Dadc^  i  Bio.  C.  C.  99. 
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.Although  it  is  required  by  the  statute^,  that  the  attesta- 
tion of  the  witnesses  should  be  in  the  presence  of  the  devisor, 
yet  it  is  not  necessary,  that  it  should  oe  inserted  in  the  form 
of  the  attestation,  that  the  witnesses  subscribed  their  names 
in  the  presence  of  the  devisor ;  whether  they  did  so  sub- 
scribe is  matter  of  evidence  to  be  left  to  the  jury*.  Hence, 
where  the  attestation  was  ''signed,  sealed,  published,  and 
declared,  in  the  presence  of  us,"  the  witnesses  being  dead, 
and  their  hand-wnting  proved* ;  the  court  held  that  it  was  the 
province  of  the  Jury  to  determine  upon  circumstances,  with- 
out any  positive  proof,  whether  the  witnesses  bad  subscribed 
in  the  presence  of  the  devisor. 

By  three  or  four  credible  ujitnesses.']  The  witnesses  must 
be  persons  who  have  the  use  of  their  reason,  and  such  reli- 
gious belief  as  to  feel  the  obligation  of  an  oath ;  who  have 
not  been  convicted  of  any  infamous  crime,  and  are  not  in- 
fluenced by  interest  (23). 

1.  The  witnesses  must  be  persons  who  have  the  use  of 
their  reason. 

Persons  excluded  from  giving  testimony  S  for  want  of  skill 
and  discernment,  are  idiots,  persons  or  insane  mind,  and 
children.  In  regard  to  children,  there  seems  not  to  be  any 
precise  time  or  age  fixed,  before  which  they  are  excluded 
from  giving  evidence ;  this  will  depend  in  a  great  measure  on 
the  sense  and  understanding  of  the  child,  as  it  shall  appear 
to  the  court  upon  examination  of  the  infant. 

2.  The  witnesses  must  be  persons  who  have  such  religious 
belief  as  to  be  sensible  of  the  obligation  of  an  oath. 

**  It  is  said  by  Sir  Edward  Coke«  (1  Inst.  6.  b.),  that  an 
infidel  is  not  to  be  admitted  as  a  witness ;  the  consequence  of 
which  would  be,  that  a  Jew,  who  acknowledges  the  Old 
Testament  only,  could  not  be  a  witness.  But,  I  take  it,  that 
although  the  form  of  the  oath,  as  administered  according  to 
the  laws  of  England,  is,  "  tactis  sacrosanctis  Dei  Evangeliis^** 
by  which  it  is  presumed  that  the  witness  is  a  Christian ;  yet 
in  cases  of  necessity,  as  in  foreign  contracts  between  merchant 
and  merchant,  frequently  transacted  fay  Jewish  brokers,  the 
testimony  of  a  Jew,  "  tacto  libro  legis  Mosaicce"  is  not  to  be 

€  Brice  t.  Smilb,  Wilies,  1.         .  f  Gilb.  EtIcI.  109. 

d  Hand*  v.  James,  Comyn^s  R.  531.  |^  Hale,  P.  C.  8  toI.  879. 

a  Croft  ▼*  Pawlet,  Str.  1 109. 


(93}  This  is  a  general  rule  of  evidence. 
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rejected,  and  is  used  (as  I  have  been  informed)  among  all 
nations." 

The  depositions  of  witnesses^,  professing  the  Gentoo  re- 
ligion, who  were  sworn  according  to  the  ceremonies  of  their 
religion,  taken  under  a  commission  out  of  Chancery,  were 
holden  to  be  admissible  in  evidence,  in  the  great  case  of 
Omichund  v.  Barker ;  Willes,  C.  J.  remarking,  "  that  if  an 
oath  were  merely  a  Christian  institution,  as  baptism,  the  sa- 
crament, and  the  like,  he  should  have  been  compellwl  to  ad- 
mit, that  none  but  a  Christian  could  take  an  oath.  But  oaths 
were  instituted  long  before  Christianity,  were  made  use  of  to* 
the  same  purposes  as  now,  were  always  held  in  the  highest 
veneration,  and  were  almost  as  old  as  the  creation.  Jura- 
mentum  (according  to  Sir  Edward  Coke)  nihil  aliudest  quam 
Deum  in  testem  vocare ;  and,  therefore,  nothing  but  the  btlief 
of  a  Gody  and  that  he  will  reward  and  punish  us  according  to 
our  deserts,  is  necessary  to  qualify  a  man  to  take  an  oath.*^ 
In  conformity  with  the  preceding  remarks,  it  has  been  holden, 
that  the  proper  question  to  be  put  to  a  witness,  in  order  t<i 
ground  an  objection  to  his  competency*,  is  not  whether  he 
believes  in  Jesus  Christ,  or  the  Holy  Gospels,  but  whether 
he  believes  in  God,  the  obligation  of  an  oath,  and  a  future 
state  of  rewards  and  punishments. 

3.  Persons  who  have  been  convicted  of  any  infamous 
crime  cannot  be  witnesses. 

There  are  several  crimes,  the  commission  of  which  evince 
Such  a  moral  depravity,  as  utterly  to  exclude  the  oflender 
from  becoming  a  witness.  Hence,  where  a  person  has  been 
convicted  of  treason  or  felony,  his  testimony  cannot  be  re- 
ceived in  a  court  of  justice.  At  the  common  law,  a  person 
convicted  of  petit  larceny  was  holden  not  to  be  a  competent 
witness,  and  consequently  was  incapable  of  attesting  a  de- 
vise of  land*'.  But  now  by  stat.  31  G.  3.  c.  33.  recitinff,  that 
persons  convicted  of  grand  larceny  are  by  their  punishment 
restored  to  their  credit  as  witnesses,  it  is  enacted  "  that  no 
person  shall  be  an  incompetent  witness  by  reason  of  a  con- 
viction for  petty  larceny,"  Every  species  of  the  crimen  falsi, 
as  it  is  termed,  such  as  perjury,  forgery,  and  the  like,  ren- 
ders pereons  convicted  thereof  incompetent  to  be  witnesses. 
Standing  in  the  pillory  being  the  usual  punishment  inflicted 
on  those  who  are  convicted  of  the  crimen  falsi,  it  was  for- 
merly holden,  that  no  person,  who  had  sufi'ered  this  punish- 


h  OmichuiiH  v.  Baifcrr,  Willps,  538.        k  Pendock  v.  Mackinder,  WUIca,  665. 
i   B.T.TRv!oi-,Piakc'sN.I».C:.  ij.per        »  Wils.  ia.S.C. 
BuWcr,  4. 
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toenty  or  even  had  been  sentenced  to  it,  could  be  a  witness ; 
but  the  rule  now  laid  down  is,  that  it  is  the  crime  and  not 
the  punishment  which  makes  a  man  infamous;  and  conse- 
quently, although  a  person  be  sentenced  to  stand  in  the  pil- 
lory, yet  if  it  be  not  for  an  infamous  offence,  such  person  is 
still  a  competent  witness^  If  oue  found  guilty  on  an  indict- 
ment for  perjury  at  common  law  be  pardoned  by  the  king,  he 
will  be  a  good  witness'" ;  because  the  king  has  power  to  take 
off  every  part  of  the  punishment ;  but  if  a  person  be  indicted 
of  perjury  on  the.  stat  5  Eliz.  c.  9.  and  convicted,  the  king 
cannot  restore  such  person  to  his  competency  as  a  witness ; 
for  the  king  is  divested  of  that  prerogative  by  the  express 
words  of  the  statute.  In  this  case  the  disability  forms  a  part 
of  the  judgment  on  the  statu te^  viz.  **  that  the  oath  of  such 
person  or  persons,  so  offending,  thenceforth  shall  not  be  re- 
ceived in  any  court  of  record  within  England  or  Wales,  or 
the  marches,  until  the  judgment  shall  be  reversed  by  attaint 
or  otherwise'/*  But  on  an  indictment  at  common  law,  the 
disability  is  only  a  consequence  of  the  infamous  judgments 
N.  The  party,  who  would  object  to  the  testimony  of  a  wit* 
ness,  on  the  ground  of  his  having  been  convicted  of  an  infa- 
mous offence,  must  be  prepared  with  a  copy  of  the  judgment, 
regularly  entered  upon  the  verdict  of  conviction ;  for,  until 
such  judgment  is  entered,  the  witness  is  not  deprived  of  his 
legal  privileges^.  A  mere  conviction,  unless  followed  by  a 
judgment,  is  not  sufficient  to  destroy  the  competency  of  a 
witness  *>.  The  admission  of  the  witness,  that  he  has  been 
convicted  of  the  offence,  will  not  supersede  the  necessity  of 
producing  the  record  of  conviction,  or  copy  thereof. 

4.  The  witnesses  must  not  be  biassed  or  influenced  by 
interest 

Prevk>us1y  to  the  stat*  25  G.  2.  c.  6.  it  was  holden',  that  if 
one  of  the  subscribing  witnesses  to  a  will  of  land  was  a  Jegatee 
named  in  the  will,  and  the  land  was  charged  with  the  pay- 
ment of  the  legacy,  such  witness,  not  having  received  the 
legacy,  or  otherwise  discharged  himself  of  his  interest  at  the 
time  of  examination,  was  not  a  credible  witness  within  the 
intent  of  the  statute  of  frauds.  Whether  a  witness,  who  was 
a  creditor  or  a  legatee,  was  competent  to  be  examined  in  sup- 

l  Chater  t.  UftwkiDf,  3  Lev.  4s6.  p  Pe&ke*t  Evid.  1^8.  9d  ed. 

m  Gilb.  Evid.  lOfl.  Dorer  v.  Meitacr,  q  Lee  t.  Gansel,  Cowp.  3. 

B.R.  M.  T.  IS03.  London  Sittioj^,  r  R.  v.  Castell  Careinion,  8  East,  77. 

£Ueiiboroag;h,  C  J.  ante,  p.  618.  •  Holdfoit  d.  Auitey  ▼.  I>«wiinf ,  Sir. 
D  Co.  EnL  368.  b.  9d  ed.  1853. 

•  Per  H«>1t,  C.  J.  in  R.  ▼.  Crosby, 

Salk.689. 
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port  of  a  will,  containing  a  charge  on  the  land  for  paymenl 
of  debts  and  legacies,  if  after  the  death  of  the  devisor,  and 
before  examination,  he  had  received  or  released,  or  upon  ten- 
der made  had  refused  to  receive,  the  debt  or  legacy,  seems  to 
have  been  a  vexata  qucesiio.  Lee,  C.  J.  had  expressed  an 
opinion  in  Anstey  v.  Dowsing,  that  the  condition  of  the  wit* 
ness^  at  the  time  of  the  attestation^  was  the  only  thing  to  be^ 
regarded ;  and  if  the  witness  was  interested  at  that  time,  no-* 
thing  ex  post  facto  could  give  effect  to  his  attestation.  Lord 
Hardwicke,  C.,  in  the  case  of  the  Earl  of  Ailesbury's  will, 
(cited  by  Lord  Mansfield,  C.  J.  in  1  Burr.  427.)  where  the 
subscribing  witnesses  were  legatees  named  in  the  will,  (which 
contained  a  charge  on  the  real  estate  for  the  payment  of  lega^ 
cies,)  but  had  released  before  examination^  established  the 
•will.  In  Wyudham  v.  ChetwyndS  the  subscribing  witnesses 
were  creditors  of  the  devisor,  but  their  debts  having  been 
paid  before  examination,  the  court  were  of  opinion,  that  these 
witnesses  were  credible  within  the  intent  ot  the  statute. 

•  In  Doe  d.  Hindson  v.  Kersey",  where  the  testator  devised 
certain  lands  to  trustees,  to  be  applied  to  the  use  of  such  poor 
of  a  certain  parish  as  by  reason  of  infancy,  impotence,  or  old 
age,  were  unable  to  work,  and  to  place  out  the  children  of 
such  poor,  apprentices ;  and  the  three  witnesses,  who  attested 
the  will,  were  seised  of  lands  in  fee  wifhin  the  said  parish, 
at  the  time  of  the  attestation,  but  had  conveyed  away  the 
same  before  the  trial ;  the  three  puisne  judges  were  of  opi- 
nion, that  the  witnesses  were  credible  witnesses  within  the 
intent  of  the  statute ;  but  Lord  Camden,  C.  J.  expressed  an 
elaborate  opinion  to  the  contrary,  viz.  1.  That  the  credibility 
was  a  necessary  and  substantial  qualification  at  the  time  of 
attestation  ;  2.  that,  if  the  witness  was  incompetent  at  that 
time,  he  could  not  purge  himself  afterwards,  either  by  re- 
lease oc  payment,  so  as  to  set  up  the  will ;  3.  that  he  could 
not  be  a  witness  in  that  cas^  to  establish  any  part  of  the  will, 
but  that  the  whole  was  void.  The  puisne  judges  differed 
with  Lord  Camden  on  the  second  position,  and,  as  it  appears, 
decided  the  case  on  this  ground :  namely,  that  the  witnesses 
Were  restored  to  their  competency ,  by  the  removal  of  their 
interest  before  the  time  ot  examination  (24).    Having  thus 

%  Wyiiilliam  t.   Clietwynd,    i   BuiTt    u  Hindson  v.  Kersey,  C.  B.  on  case 
414.     1  Bi.  R.  6s.  special  verdict.  re^rrved  from  Westmoreland  assizes, 

4  Burn.  £.  L.  97. 
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(^4)  The  clironological  statement  of  this  subject  is  as  follows : 
Tiie  cabe  of  Holdfast  d.  Anstey  v.  Dowsing  ^-as  decided  in  B.  R« 
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Ittateci  the  ^several  jdeeisions,  it  will  be  proper  to  remark^  that 
the  discussion  of  this  subject  is  now  become  matter  of  curious 
epeculatioa  rather  than  of  use ;  for,  in  consequence  of  the 
doubts  wbich  had  arisen,  from  the  opinion  expressed  by  Lee» 
C.  J.  in  Anstey  v.  Dowsing,  the  interference  of  the  legislature 
was  deemed  necessary ;  and  by  stat  23  G.  3.  c.  6.  it  was  en^^ 
acted,  **  that  i^  any  person  shall  attest  the  execution  of  any 
will  or  codicil,  to  whom  any  beneficial  devise,  legacy,  es- 
ti^,  interest,  gift,  or  appointment,  of  or  affecting  any  real 
or  personal  estate,  other  than  charges  on  lands,  &c.,  for 
*•  payment  of  any  debt  or  debts,  shall  be  thereby  given  or 
**  made,  such  devise,  &c.  shall,  so  far  only  as  concerns  such 
"  person  attesting  the  execution  of  such  Will  or  codicil,  or 
*'  any  person  claiming  under  him^  be  void ;  and  such  person 
**  shall  be  adthitted  as  a  witness  to  the  execution  or  such 
**  will  or  codicil,  within  the  intent  of  the  said  act,  notwith* 
"  standing  such  devise,  &c."    And  by  s.  3.  "  In  case,  bv 
**  any  will  or  codicil,  any  lands,  &c.  shall  be  charged  with 
**  debts ;  and  any  creditor,  whose  debt  is  so  charged,  shall 
•*  attest  the  execution  of  such  Will  or  codicil,  every  such 
**  creditor,  notwithstanding  such  charge,  shall  be  admitted 
*'  as  a  witness  to  the  execution  of  such  will  or  codicil,  within 
the  intent  of  the  said  act    Provided  ^,  that  the  credit  of 
every  such  witness,  and  all  circumstances  relating  thereto, 
shall  be  subject  to  the  consideration  and  determmation  of 
the  court  and  the  jury,  before  whom  any  such  witness  shall 
be  examined,  or  his  testimony  or  attestation  made  use  of  ( 
or  of  the  court  of  equity,  in  which  the  testimony  or  at^ 
testation  of  any  such  witness  shall  be  made  use  of;  in  like 
manner  as  the  credit  of  winesses  in  all  other  cases  ought  to 
"  be  considered  of  and  determined." 

jt  S.6. 

Easter  term,  19  G.  2.  1746.  The  decree  of  Lord  Hardwicke  on 
Lord  Ailesbury'i  will  was  in  174S.  The  statute  was  made  in  the 
25  G.  2,  1752.  The  judgment  of  thecourt  in  Wyndham  Vi  Chct* 
wynd  was  delivered  by  Lord  MansBeld,  C.  Ji  B.  R.  M.  T.  31  G.  2. 
1/57;  the  will,  on  which  the  question  arose*  being  dated  the  14th 
of  May,  1750.  The  judgment  in  Doe  d«  Hindson  v.  Kersey  was 
delirensd  by  Ld.  Camden,  C.  J.  C.  B.  in  E.  T.  5  G.  3.  1765 ;  the 
will,  on  which  the  question  arose,  being  dated  the  l6th  of  August* 
1734.  The  two  last-mentioned  cases  are  arranged  in  the  text,  as 
if  they  had  been  decided  before  the  statute  25  G.  2.,  because  it 
does  not  appear  that  in  either  of  them  the  decision  was  influenced 
by  the  provisions  of  that  statute.  In  both  cases,  the  wills  had  b^en 
executed  before  the  statute. 
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It  does  not  appear  that  the  legislature  ^»  when  they  passed 
the  statute  of  frauds,  had  in  their  contemplation  executions 
of  wills  by  blind  men.  It  seems,  however,  that,  in  the  case 
of  a  blind  man,  stronger  evidence  will  be  required  than  the 
mere  attestation  of  signature,  bus  it  is  not  necessary,  that  the 
will  should  be  read  over  to  him  in  the  presence  of  the  attest- 
ing witnesses. 

Of  the  proof  by  the  subscribingr  witnesses.^^To  prove  the 
due  execution  of  a  devise  of  lands,  the  original  will  must  be 
produced,  and  one  of  the  subscribing  witnesses,  if  living, 
must  be  examined  to  prove,  that  the  solemnities  prescribed 
by  the  statute  have  been  complied  with,  agreeably  to  the 
rule  of  law,  that  where  a  witness  has  subscribed  an  instru- 
ment, he  must  be  produced,  because  it  is  the  best  evidence 
(25) ;  and,  even  where  the  will  is  in  the  hands  of  the  adverse 
party,  who  has  notice  to  produce  it,  and  in  consequence  of 
such  notice  does  produce  it  at  the  trial,  the  party  calling  for 
it  is  bound  to  call  one  of  the  subscribing  witnesses  to  prove 

y  Lon^bftmp  d.  Goodfcllow  t.  Fisli,  3  N.  ft.  415^ 


(25)  "  Although  the  coiDinon  course  is  to  call  one  witness  only 
to  prove  the  will*,  yet  that  is  only  where  there  is  no  objection  maoe 
to  the  execution  of  the  will  by  the  heir ;  for  he  is  entitled  to  have 
all  the  witnesses  examined,  but  then  he  must  produce  them  ;  for 
the  devisee  need  not  produce  more  than  one,  if  such  witness  shall 
prove  all  the  requisites  ;  and  though  they  should  all  swear  th&t  the 
will  was  not  duly  executed,  yet  the  devisee  would  be  permitted  to 
adduce  evidence  of  circumstances  to  prove  the  due  execution  ;  as 
was  the  case  of  Austin  and  Willes,  cited  by  Lord  Hardwjcke,  C.  in 
Blacket  and  Widdrington,  M.  T.  1 1  G.  2.  in  which  case,  notwith- 
standing the  three  witnesses  swore  that  the  will  was  not  duly  exe- 
cuted, the  devisee  obtained^ a  verdict  f*  In  Pike  and  Bradbury  $, 
before  Lord  Raymond,  upon  an  issue  of  devisavit  vei  nofis  the  wit- 
nesses denying  their  hands,  the  devisee  would  have  avoided  calling 
them  ;  but  thed.  J.  obliged  him  to  call  therp,  whereupon  the  first 
and  second  denying  their  hands,  it  was  contended  that  be  should 
go  no  further ;  for  it  was  argued,  tlmt  though  if  you  call  one  witness, 
who  proves  against  you,  you  may  call  another,  yet,  if  the  second 
also  prove  against  you,  you  can  go  no  fartlier ;  but  the  chief  justice 
permitted  the  devisee  to  call  other  witnesses  to  prove  the  will,  and 
he  obtained  a  verdict."     Gilb.  Evid.  69.  Bull.  N.  P.  264. 

*  Per  Lee,  C.  J.  in  Aiistey  v.  Dowaiiig.  See  also  the  opinion  of  Kenyon,  C. 
J.  in  Doe  v.  .Smith,  1  Esp.  >).  P.  C.  391. 

t  See  aliio  Lowe  r.  Jolliffe,  1  Bl.  R.  36s.  S.  P. 

}  Q.  Pike  V.  Bftdmering^y  citeU  in  Str.  1096.  and  there  said  lo  have  bccD  de- 
termined by  Pratt,  C.  J. 
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it*.    If  all  the  subscribing  witnesses  are  dead,  or  insane*, 
their  handwriting  and  that  of  the  devisor  must  be  proved. 

A  devisee  or  executor  in  trusty  who  has  acted,  may  be 
examined  as  a  witness  in  support  of  the  will.  In  like  manner 
an  executor,  who  does  not  take  any  beneficial  interest  under 
the  will,  is  a  competent  witness  to  prove  the  sanity  of  the 
testator.  So  the  wife  of  an  acting  executor,  who  does  not 
take  any  beneficial  interest  under  the  will,  is  a  competent 
witness  to  prove  the  execution  of  it*. 

If  a  person  who  is  interested,  execute  a  surrender  or  re- 
lease of  his  interest**,  he  may  be  examined  as  a  witness,  al< 
though  the  surrenderee,  &c.  refuse  to  accept  the  surrender  or 
release. 

Gth  Section. — "  No  devise  in  writing,  of  lands,  tenements, 
or  hereditaments,  nor  any  clause  thereof,  shall  be  revoca- 
ble, otherwise  than  by  some  other  will  or  codicil,  in  writing, 
or  other  writing  declaring  the  same ;  or  by  burning,  can- 
**  celling,  tearing,  or  obliterating  the  same,  by  the  testator 
"  himself,  or  in  his  presence,  and  by  his  directions  and  con- 
**  sent ;  but  all  devises  and  bequests  of  lands  and  tenements 
**  shall  remain  and  continue  in  ibrce,  until  the  same  be  burnt, 
**  cancelled,  torn,  or  obliterated  by  the  testator,  or  by  his 
^'  directions,  in  manner  aforesaid ;  or  unless  the  same  be  al- 
"  teied  by  some  other  will  or  codicil,  in  writing,  or  other 
**  writing  of  the  devisor,  signed  in  the  presence  of  three  or 
**  four  witnesses,  declaring  the  same," 

No  devise  in  tcriting^  of  lands ^  ^c,  shall  be  revocable,  other-* 
wise  than  by  some  other  will  or  codicil,  in  writing  ;  or  other 
writing  of  the  devisor,  signed  in  the  presence  of  three  or  four 
witnesses,  declaring  the  same.^  Having  premised  that  before 
this  statute,  devises  of  lands,  made  under  the  particular 
customs  of  boroughs,  or  by  virtue  of  the  statute  of  wills 
(39  H.  8.  c.  1.)  migl^t  have  been  revoked  by  any  express 
words  without  wri^ing^,  the  statute  of  wills  having  given 
power  tQ  any  person  seised  in  fee  of  lands,  to  devise  such 
lands  by  will,  in  writing,  but  being  silent  as  to  revocations,  I 
shall  proceed  to  consider  the  several  methods  prescribed  by 
the  statute  of  frauds  for  the  revocation  of  wills  of  lands,  and 
then  subjoin  some  remarks  on  implied  revocations. 


f  Per  Lord  Keuyon,  C.  J.  in  a  CMe  d  Goodtitle  v.  W«lford,  Doiif^.  139. 

cited  by  Lawrence,  J.  in  Gordon  v.  e  Dyer,  310.  b.  pi.  91.  Adm.  in  Symioi^ 

SepretaD,  8  East,  548.  ▼.  Kirton,  Cro.  Jac.  115.  and  Cran- 

a  Beanett  v.  Taylor,  9  Vet.  381.  Tell  ▼.  Sanderi,  Cro.  Joe.  497.  Gil.l». 

b  Lowe  T.  Jolliffe,  \  Bl.  R.  369.  Vnef.  93.  ed.  1739. 

c  BettisoD  V.  Qromky,  19  £i|st,  95Qf 
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This  section  prescribes  three  methods,  by  which  a 
of  land  may  be  revoked ;  either  by  another  will  or  codicil  in 
writing,  or  by  other  writing,  declaring  the  intention  of  the 
devisor  to  revoke  the  fonner  devise ;  or  by  burning,  cancell- 
ing, &c.    With  respect  to  the  first  method,  (the  only  subject 
now  qnder  consideration]  it  is  to  be  observed,  that  the  words, 
**  signed  in  the  presence  of  three  or  four  witnesses,"  having 
been  holden  to  refer  to  the  next  preceding  words  '*  other 
writing,'*  only,  and  not  to  the  words  "  ivill  or  codicil  in 
foriting"  it  i$  not  necessary  that  a  toi//,  whereby  a  former 
will  is  revoked,  should  be  signed  by  the  devisor  m  t.he  pre- 
sence of  three  witnesses^;  but  that  a  second  will  may  operate 
as  a  revocation  of  a  former,  it  is  necessary,  1.  That  tne  se-r 
cond  will  should  expressly  revoke  or  be  clearly  inconsistent 
with  the  first  devise,  guoad  the  particular  subject  matter  of 
such  devise  >.    If  it  be  merely  found,  that  another,  or  even  a 
different  disposition  has  been  made  by  the  testator  from  that 
which  he  had  first  willed,  yet  if  it  do  not  appear  to  the 
courts  what  that  difference  is,  it  will  not  be  a  revocation  ^ 
5^  It  is  necessary  that  the  second  will  should  be  subsisting 
and  effective  at  the  time  of  the  death  of  the  testator ;  conse- 
quently, if  the  second  will  be  not  executed  with  the  formali- 
ties prescribed  by  the  5th  section  of  the  statute^  or  if  the  se- 
cona  will  be  effectually  cancelled  in  the  life-time  of  the  tes* 
tator^,  the  first  will  shall  operate,  as  if  no  other  had  existed 
(26).    3.  As  before  the  statute  of  frauds,  parol  declarations 
of  an  intention  to  revoke  in  future,  were  holden  not  to 
amount  to  a  present  revocation',  so,  since  the  statute,  such 
declarations,  although  executed  with  the  formalities  required 
by  the  statute,  will  not  operate  as  a  revocation"^*    4.  It  is  an 
established  principle^  that  an  instrument,  which  was  intended 
to  operate  as  a  devise,  if  it  cannot  take  efi'ect  as  such,  shall 
never  operate  as  a  revocation". 

f  See  Hoil  ▼.  Clerk,  s  Mod.  918.  re-        C.  p.  344.  but  in  T<»inUp»*s  edit,  p, 

€0|nnieed  bi*  Ld.  Hurdwricke,  C.  in        489-  Tbomvs  v.  Evaut,  3  East,  488^ 

£lli«  V.  Sinhh,  4  Burn.  E.  L.  igg.  i   Ecclcston  t.  Spclce,  1689,  Cartb.  81. 
S  See  Cox^a  note  to  OniooB  ▼.  Tyrcr,        Onions  ▼.  Tyrrr,  17 16,  I  P.  Wma. 

1  P.  Wma.  345.  344. 

h  Hilcbiiis  ▼.  Baaaett,  Salic,  59s.     1  k  Goodrigbt  ▼.Glacier,  4  Burr.  s$  12. 

Sbow.  537. 3  Mod.  203.  Sbow.  P.  C.  1   Cranrell  ▼.  Sanndera,  Cro.  Jae.  497. 

146.  Hanrood  v.  Goodrtgbt,  Cowp.  niTbomaa  v.  Evana,  2  Eaat,  488. 

87.  S.  C.  in  C.  B.  3  Wila.  497.  8  Bl.  n  Exp.  E.of  licbe8ter,7  Ves.jun.348. 

K.  937.  and  in  Dom.  Pro.  7  Bro.  P. 

T"*.    " '  <  f.  '       w  '.'  t     ■<  I       1^     .    I  .p    I.    I  I     .1,. 

(26)  Where  an  effective  devise  appears  to  have  been  once  made 
in  disherison  of  the  heir  at  law,  it  will  lie  upon  the  heir  to  prpve^ 
thfit  sixcfa  devise  b^s  been  efieclively  defeated*    Cowp.  87i 
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Or  other  writing  of  the  devisor  declaring  the  same^  signed 
in  the  presence  of  three  or  four  witnesses.']  I  am  not  awarcgi^ 
that  there  has  l>een  any  case  decided  upon  an  instrument  of 
revocation,  intended  merely  to  operate  as  such,  and  not  as  a 
devise.  It  appears,  however,  to  have  been  the  opinion  of 
Lord  Cowper,  C.  in  Onions  v.  Tyrer,  I  P.  Wms.  345.  Cox*8 
ed.  that  such  an  instrument  would  be  effective,  if  s^ned  by 
the  devisor  in  the  presence  of  three  witnesses,  as  this  clause 
directs,  and  without  the  other  formalities  required  in  the  case 
of  wills  by  the  5th  section,  viz,  the  attestation  and  subscriptiou 
of  the  witnesses  in  the  presence  of  the  devisor. 

Sd.  Meiliod  of  express  revocation*  By  burnings  i^c.-^^Or 
by  burnings  cancelling,  tearing,  or  obliterating  the  same,  by 
the  testator  himself,  or  in  his  presence,  and  by  his  directions 
and  consent.]  The  acts  here  mentioned  are  in  themselves 
equivocal  acts ;  and,  consequently,  in  order  to  make  them 
operate  as  revocations,  it  must  be  shewn,  that  they  were  don« 
animo  retocandi,  that  is,  with  an  intention  to  revoke:  for 
unless  that  appears,  the  prior  devise  will  not  be  revoked  ^ 
Hence,  if  the  devisor  were  to  throw  the  ink  upon  his  will, 
instead  of  the  sand;  though  it  might  be  a  complete  defacing 
of  the  instrument,  it  would  not  be  a  revocation ;  or  suppose 
a  person,  having  two  wills  of  different  dates  by  him, 'should 
direct  the  first  will  to  be  cancelled,  and,  through  mistake, 
the  person  to  whom  the  devisor  gave  his  directions,  should 
cancel  the  last  will :  such  an  act  would  not  be  a  revocation  of 
the  last  will:  or,  suppose  a  person  having  a  will  consisting  of 
two  parts,  throws  one  unintentionally  into  the  fire,  where  it 
is  burnt,  it  would  not  be  a  revocation  of  the  devises  con* 
tained  in  such  part.  The  intention,  therefore,  must  govern  in 
such  cases, 

A.,  by  will,  duly  executed  and  attested  p,  devised  land  to 
trustees  to  several  uses;  and  at  the  same  time  executed  a 
duplicate  thereof,  with  all  the  solemnities  prescribed  by  the 
fiftn  section  of  this  statute.  Some  time  after,  having  been 
desirous  to  change  one  of  his  trustees,  he  ordered  his  wiU 
to  be  written  over  again,  without  any  variation  from  the 
first,  except  ouly  in  the  name  of  that  trustee,  and  a  clause 
revcrfcing  aJl  former  wills.  When  it  was  so  written  over,  he 
execut^  it  in  the  presence  of  three  witnesses,  and  the  three 
witnesses  subscribed  their  names,  but  not  in  his  presence, 
(as  the  5th  section  directs).  Some  evidence  was  adduced)^ 
that  the  testator  afterwards  cancelled  the  duplicate  of  the 

•  Per  Ld.  Mansfield,  C.  J.  in  purten-        in  Chan.  459.  Gilb.  Rep.  iso.  1  £q. 

thaw  ▼.  Gilbert,  <<(nrp.  59.  Ca.  Abr.  407  pi.  1.  but  best  reporte4 

^  Onionfl  ▼.  Tyrer,  2  Vem.  741.  Free.       io  P.  Wmi.  toI.  ).  p.  844.  Cox*f  «4. 
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first  will,  by  tearing  off  the  seal.  The  question  was,  whc* 
ther  the  cancelling  the  duplicate  of  the  first  will  should  be  8 
revocation  thereof  within  this  clause.  It  was  admitted, 
that  if  a  devisor,  having  duplicates  of  his  will,  cancels  one  of 
thera  animo  revocattdi^  this  is  a  good  revocation  of  the  whole 
will,  and  of  both  the  duplicates  (27).  But  it  was  decreol  in 
the  present  case "),  '^  that  it  was  plain  the  testator  did  not  mean 
to  revoke  his  former  icill  by  cancelling^  but  by  substituting 
another  perfect  will  in  Hen  thereof^  and  not  otherwise;  and, 
therefore,  the  cancelling  thereof  Jif  any)  was  but  a  circum- 
stance shewing  that  he  thought  he  had  made  a  good  dispoai^ 
tion  by  the  second  will,  and  in  confidence  thereof  it  was  done 
with  no  other  intent,  but  that  the  second  will  should  thereby 
more  surely  take  place." 

In  order  to  effectuate  a  revocation ',  it  is  not  necessaiy» 
that  the  will  should  be  actually  destroyed;  hence,  a  slight 
tearing  of  a  will,  and  throwing  it  on  the  fire,  with  a  deliberate 
intent  to  consume  it^  by  the  testator,  though  it  fell  off  and 
was  preserved  by  a  bystander  without  his  consent  or  know-i 
ledge,  has  been  holden  to  be  a  sufficient  revocation. 

A.  having  made  a  will  of  land',  and  a  duplicate  thereof, 
(both  duly  executed  apd  attested)  but  declaring  that  it  was 
not  a  will  to  hi$  likipg,  and  that  he  should  ^Iter  it,  delivered 
the  duplicate  to  B.  (a  devisee  named  therein).    Afterwards 

A.  executed  another  will,  disposing  of  his.  estate  in  a  dif- 
ferent manner  frona  what  he  had  done  under  the  former 
will,  and  thereby  revoked  all  former  wills,  apd  at  the  same 
time  cancelled  the  first  will,  which  remained  in  bis  own 
custody,  observing  to  the  person  who  made  the  second  will, 
that  there  was  a  duplicate  of  his  fii*st  will  in  the  hands  of 

B.  A 'short  time  before  A.'s  death,  one  of  the  principal 
devisees  in  the  last  will  died ;  whereupon  A.  sent  tor  an  at- 
torney to  prepare  another  will,  but  before  the  attorney  ar- 
rived A.  became  senseless,  and  shortly  afterwards  died. 
After  his  death,  the  first  and  second  wills  were  found  toge- 
ther in  a  paper,  both  cancelled;  but  the  duplicate  of  the 
first  will  (wnich  duplicate  had  been  delivered  to  B.)  was 

q  Rejr.  Lib.  B.  1716.  fol.  943.  C«x't  P.    r  Bibb  d.  Mole  v.  Tboinas,  3  Bl.  R. 

W  ms.  vol.  ] .  p.  34S.  1 043. 

■  But  tciishau'  V.  Oiiberl,  Cowp.  49. 


(•27)  **  Where  there  are  duplicates  of  a  will,  one  in  the  possession 
of  Uie  Jev'iKor,  the  other  not ;  and  the  devisor  cancels  that  which  is 
in  his  custody,  it  is  an  effectual  cancelling  of  both."  Per  AstoPs  J. 
in  Burtenshaw  v.  Gilbert,  Cowp.  5A% 
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found  among  some  deeds  and  papers  of  the  testator  iin* 
caacelUd.  It  did  not  appear,  how  the  duplicate  came  to  be 
found  among  the  testator's  papers.  It  was  holden,  that  at 
the  time  of  making  the  second  will,  the  first  was  clearly  re* 
voked,  and  that  it  was  not  set  up  again  by  cancelling  the  se- 
cond will. 

The  testator,  after  devising  all  his  land^  to  trustees  upon 
trust  to,  sell,  "  except  the  house  at  Bath,"  gave  to  his  wife 
his  house  in  Bath  tor  her  life,  and  after  her  death,  to  his 
eldest  son,  and  after  the  execution  of  the  will  sold  his  house 
at  Bath,  and  struck  out  of  his  will  the  exception  and  the  de« 
vise  respecting  it.  It  was  holden,  that  the  devise  to  the  trus- 
tees was  not  revoked  by  the  erasure,  as  to  the  house  at  Bath 
(28).  So  where  a  testator  by  will  duly  executed  and  at- 
tested ^  devised  lands  to  A.  and  B.,  as  joint  tenants  in  fee,  and 
afterwards  struck  out  the  name  of  B.  by  drawing  a  pen 
through  it  It  was  holden,  that  the  erasure  was  to  be  con- 
sidered as  a  revocation  of  the  devise  pro  tanto  only  (29). 

A.,  by  will  duly  executed  and  attested  \  devised  land  to 

B.  and  C.  in  trust,  and  afterwards  struck  out  the  name  of 

C.  and  inserted  the  names  of  D.  and  £.  leaving  the  general 
purposes  of  the  trust  unaltered,  though  varying  in  certain 
particulars,  and  did  not  republish  his  will.  It  was  holden, 
that  the  intent  of  the  testator  appeared  to  be  to  revoke  by 
the  substitution  of  another  good  devise  to  the  new  trustees, 
and  not  by  the  obliteration;  but  such  devise,  not  having 
been  executed  with  the  proper  solemnities,  would  not  ope- 
rate as  a  revocation;  and,  admitting  that  the  obliteration  of 
the  name  of  C.  would  have  revoked  the  devise  to  C,  yet  the 
heir  could  npt  recover,  inasmuch  as  the  devise  to  B.  re- 

t  Sutton  ▼.Sutton,  Cowp.  813.  x  Short  d.Gii»treU  w.  Smith,  4  East, 

a  Larkhwv.LarkiM,  3  Bos.  &  Pul.  J  6.        419. 


(28)  If  A.  by.  his  will  devises  all  the  residue  of  his  personal  estate 
to  B.  and  C,  aiid  makes  them  executors;  and  after,  by  a  codicil, 
cancels  and  revokes  every  thing  relating  to  B.,  and  also  revokes 
the  appointment  of  B.  as  executor,  C.  shall  have  the  whole;  A 
revocation,  without  a  new  gift,  shall  have  the  same  effect  as  if  it 
had  been  expressly  given,  and  whether  it  be  by  codicil  or  obliter- 
ation, it  is  the  same.  Humphries  v.  Taylor,  in  Cane.  Hil.  35  G«  2. 
7  Bac.  Abr.  by  Gwillim,  p.  363*. 

(29)  A  mere  change  of  trustees  will  not  revoke  a  prior  devise  of 
the  equiuble  estate.  Willet  v.  Sandford,  1  Vez.  178.  1«6.  Doe  v. 
Pott,  Doug.  710,     Watts  v.  Fullarton,  (cited)  Doug.  718. 
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mained  unrevoked,  and  competent  to  sustain  all  the  trusts  is 
the  will  in  exclusion  of  the  heir. 

Having  treated  of  the  express  acts  of  revocation  mentioned 
in  the  statute,  it  will  be  proper  to  take  notice  of  implied  re* 
tocations  (30). 

Implied  Revocations. — ^Altho.ugh  the  section  of  the  statute 
of  frauds  now  under  review  has  enumerated  several  methods 
by  which  a  devise  of  lands  may  be  revoked,  and  although  it 
should  seem  to  have  been  the  mtention  of  the  legislature  to 
have  excluded  every  other  method  of  revocation,  yet  has  it 
been  holden,  that  implied  revocations  are  not  within  the  sta- 
tute. 

Implied  revocations,  strictly  so  termed,  are,  1st,  when 
certain  acts  are  done  by  the  testator,  inconsistent  with  or  con- 
tradictory to  the  dispositions  made  by  the  will,  so  necessarily 
inferring  an  intention  to  revoke,  that  the  law  will  presume 
such  an  intention.  As  where  the  devisor',  by  a  subsequent 
deed,  gives  to  the  devisee  in  fee  a  lesser  interest,  e.  g.  an 
estate  for  years,  to  commence  after  the  death  of  the  devisor; 
in  such  case  the  intended  devisee  cannot  have  both  interests; 
that  which  is  conveyed  by  the  deed  roust  take  effect,  and, 
therefore,  the  law  makes  a  necessary  implication,  that  the 
first  disposition,  which  is  by  the  will,  is  revoked.  In  like 
manner,  where  the  devisor  having  devised  a  reversion  to  A., 
afterwards  grants  the  same  to  B.,  this  will  be  a  revocation, 
even  though  the  lessee  has  not  attorned.  So  where  the  tes- 
tator having  devised  land  to  A.  bargains  and  sells  the  same 
land  to  B.,  although  the  deed  be  not  inrolled  within  six 
months,  according  to  the  statute,  and,  consequently,  nothing 
can  pass  to  the  bargainee,  yet  this  will  amount  to  a  revo- 
cation, because  here  is  a  solemn  act  done,  whereby  the  tes* 
tator  has  clearly  evinced  his  intention,  thai  the  devisee  should 
not  have  the  land  devised  (31). 

3.  It  has  been  holden,  that  revocations  are  necessarily  ta 

y  Coke  ▼.  Bullock,  Cio.  Jac.  49.  cited  in  Harknem  v.  Bayley,  Pr.  Ch.  s  14.  and 

$  Alk.73. 

(30)  For  further  information  on  th^s  subject,  see  Gilb.  Devises^ 
p.  93— 103.  £d.  1739. 

(31)  1  am  not  aware,  that  the  two  last  mentioned  instances  have 
ever  been  soleninly  decided.  They  are  mentioned  in  1  Roll.  Abr. 
615.  (P.)  pi.  5»  6.  as  the  opinions  of  Popham  and  Gawdy,  Js.;  but« 
from  subsequent  cases,  where  they  have  been  cited,  it  appears  that 
they  have  been  considered  as  law.  Gilbert  has  inserted  tqem  in  hm 
Treatise  on  Devises^  p.  95>  96.  ed.  1 739* 
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be  implied  or  presumed,  from  a  total  change  in  the  circuro* 
stances  of  the  testator's  family  after  the  execution  of  the 
will. 

This  head  of  revocation  was  originally  borrowed  from  the 
ciril  taw  (3*2),  and  applied,  in  the  first  instance,  to  bequests  of 
personal  estate*,  ana  afterwards  extended  to  devises  of  land, 
such  revocation  not  having  been  considered  as  excluded  by  the 
provisions  of  the  6th  section  of  the  statute  of  frauds.  W  hat 
changes  or  alteration  in  the  circumstances  of  the  testator  will  be 
suiRcient  to  work  a  revocation  of  a  devise  of  land,  may  often  be 
difficult  to  decide.  It  has,  however,  been  solemnly  determined, 
that  a  subsequent  marriage  and  the  birth  of  a  child,  without 
pravhion*  made  for  the  objects  of  these  relations^  is  such  a 
material  change  in  the  circunuBtances  of  the  testator's  family, 
as  will  work  a  revocation  0%  a  devise  of  land  (33).    And 

s  Jm^  t.  Lugif,  Salk.  592*  OTerbttry    «  See  exp.  £.  of  Itcbester,  7  Vez.  jau. 
▼.  Orerbary,  2  Show.  243-  242. 

(32)  N.  By  the  common  law,  befoip  the  statute  of  frauds,  a  sub* 
sequent  marriage  was  holden  to  revoke  a  will  of  land  made  by  a 
feme  «ole;  although  such  marriage  was  had  with  the  person  in 
whose  favour  the  will  was  made.  Forse  v*  Hemblinge,  4  Rep. 
60.  b. 

(33)  An  opinion  had  been  expressed  in  Brown  v.  Thompson,  at 
the  Rolls,  8  Dec.  1731,  by  Sir  John  Trevor,  M.  R.  and  afterwards 
in  the  same  case  by  Lord  Keeper  Wright,  ( I  P«  Wms.  304.  n.  1  £q. 
Ca.  Abr.  41 3,]  that  revocations  of  a  devise  of  land  might  be  im- 
plied from  a  subsequait  marriage  and  birth  of  a  child,  notwith- 
standing the  provision  of  the  6tn  section  of  the  statute  of  frauds ; 
but  this  point  was  not  considered  as  settled  until  the  case  of  Chris- 
topher v.  Christopher^  Exch.  177l»  2  Dickens,  445.  when  it  was 
soleroaly  determined;  by  Adams,  £*,  Smvthe,  B.,  and  Parker,  C.  B, 
against  the  opinion  of  Perrot,  B.,  who  thought  the  case  within  the 
statute,  and  that  the  dispute  oonceming  the  reality  of  a  subsequent 
marriage,  and  the  legitimacy  of  children,  was  as  open  to  perjury  as 
any  other,  and  that  the  statute  intended  an  actual  and  not  a  pre- 
sumptive revocation.  The  case  of  Christopher  v.  Christopher  has 
been  recognized  in  several  subsequent  cases,  viz.  in  Spraage  v. 
Stone,  atuie  Cockpit,  27  March,  1773.  Ambl.  721.  Brady  v.  Cn« 
bitt,  B.  R.  M.  1789»  Doug.  31.  Doe  v.  Lancashire,  B.  R.M. 
1792,  5  T.  R.  49.;  and,  lastly,  in  Kenebel  v.  Scrafton,  B.  R.  T. 
1802,  2  East,  530.  N.  Marriage  alone,  or  the  subsequent  birth  of 
children  unprovided  for  alone,  is  not  sufficient  to  operate  as  a  re- 
vocation of  a  will  of  a  personal  estate  *•  Per  Dr.  Hay,  in  Shepherd 
V.  Shepherd,  Hill  1770.  in  the  Prerogative  Court.  Nor  of  real 
tate.  Doe  v.  Barford,  4  Maule  k  Selwyn,  lu. 

*  jBck§oii  V.  Hnrlock,  M.  5  G.  9.  Ld.  NortbtDgtoo,  C.,S.  P.  Amb.  494 
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in  a  case  where  after  making  his  will  the  testator  mar- 
ried, and  his  wife  became  pregnant  with  his  knowledge,  the 
posthumous  child  was  considered  for  this  purpose  in  the 
same  condition  as  a  child  bom  during  the  testators  life-time^ 

This  rule  of  revocation,  like  the  preceding,  was  formerly 
considered  as  grounded  upon  a  presumed  alteration  of  inten- 
tion in  the  testator ;  but  in  a  modem  case*,  Ld.  Kenyon,  C.  J. 
thought  it  was  founded  "  on  a  tacit  condition  annexed  to 
the  will  when  made,  that  it  should  not  take  effect  if  there 
should  be  a  total  change  in  the  situation  of  the  testator's 
family"  (34).  But,  upon  whatever  grounds  this  rule  of  re- 
vocation may  be  supposed  to  stand,  it  has  been  holden  to 
apply  onlv  in  cases  where  the  wife  and  children,  the  new 
objects  of  duty,  are  wholly  unprovided  for,  and  where  there 
is  an  entire  disposition  of  the  whole  estate  to  their  exclusion 
and  prejudice.  Hence*,  where  A.  devised  certain  lands  to 
B.  in  trust,  and  directed  him  to  pay,  out  of  the  rents  and 
profits,  an  annuity  to  M.  S.  with  whom  he  cohabited,  and  in 
case  he  should  leave  any  child  or  children  by  M.  S.,  to  raise 
a  sum  of  money  to  be  paid  among  his  children,  and  then 
devised  the  remainder  of  his  estate  to  several  of  his  relatives ; 
and  afterwards  A.  married  M.  S.  by  whom  he  had  several 
children;  it  was  holden,  that  the  wilt  was  not  revoked; 
either,  1st,  On  the  ground  of  a  tacit  condition  annexed  to 
the  will,  viz.  that  it  should  be  void  in  the  event  of  a  mar- 
riage and  children,  without  provision;  inasmuch  as  that  con- 
dition ;  viz.  of  marriage,  and  of  the  birth  of  children  nnpro- 
tided  for  ^  had  not  taken  effect;  or,  2dly,  on  the  ground  of 
an  intention  to  revoke,  to  be  presumed,  in  favour  of  a  wife 
and  children  unprovided  for ;  because  the  fact,  upon  which 
such  presumption  could  be  formed,  did  not  exist  m  the  pre- 
sent case  (35).    And  it  must  further  be  remarked,  that  both 

b  Doe  V.  Lanciialiire,  5  T.  R.  49.  d  Kenebel  ▼.  Scrafton,  9  East,  530. 

c  lb. 


(34)  Lord  Ellenborougb,  C.  J.,  delivering  the  judgment  of  the 
court  in  Kenebel  v.  Scraflon,  geeins  to  have  approved  of  Lord 
Kenyon*8  opinion. 

(35)  Whether  the  revocation  holden  to  arise  from  subsequent 
marriage  and  birth  of  a  child,  lyithout  provision  made  for  thtse 
relations,  can  be  rebutted  by  parol  declarutions  in  favour  of  the 
will,  is  a  Question  which  does  not  appear  to  be  at  rest.  Affirmed 
per  Cur.  m  Lugg  v.  Lugg*^  Ld.  Ra^m.  441.  decided  expressi^r 

*  Tbii  was  a  case  of  personal  «statc. 


FRAUDS,  STATUTE  OF  829 

the  circumstances  of  a  subsequent  marriage  and  the  having 
of  child  or  children  must  concur  to  work  an  implied  revoca- 
tion: the  birth  of  a  posthumous  child  alone,  although  the 
testator  die  childless,  is  not  sufiicient*. 

Having  endeavoured  to  illustrate  the  nature  of  implied  re- 
vocations, strictly  so  called,  it  will  be  proper,  in  the  next 
place,  to  take  notice  of  those  acts,  by  which  a  devise  of  land 
may  more  properly  be  said  to  be  annulled  than  revoked; 
though  the  latter  term  is  most  frequently  applied  to  this  sub- 
ject The  acts  here  alluded  to  are  such,  whereby  a  material 
alteration  is  made  by  the  testator,  in  his  seisin  of  the  estate 
devised,  after  the  execution  of  the  will.  The  authorities  on 
this  subject  are  of  very  ancient  date,  beginning  in  the  latter 
end  of  Queen  Elizabeth's  reign,  dnd  continued  down  in  a 
r^ular  series  to  the  present  time  (36),  with  a  few  excep- 
tions (37).    ^ 

The  rule  to  be  collected  from  these  authorities  appears  to 
be  this,  that  where  a  person  seised  of  an  estate^  deoises  it^ 
and  afterwards  conveys  his  whole  interest^  either  by  feoffment^ 

c  Doe  d.  White  t.  Barford,  4  Rfaule  k  Selwyn,  lO. 


in  the  affirmative  in  Brady  v.  Cubitt,  Doug.  31.  Affirmed  per 
Eyre,  C.  J.  in  Goodtitle  v.  Ottway,  2  H.  Bl.  522.  Negatived  per 
Lord  Alvanley,  M.  R.  in  Gibbons  v,  Caunt/  4  Yes.  jun.  848.  and 
Lord  Rosslyn,  C,  in  Kenebel  v.  ScraibDO,  5  Veii.  jun.  664. 

(36)  The  most  important  case  on  this  subject  is,  that  of  Good- 
title  v«  Otway,  in  which  all  the  learning  is  collected.  See  the  re- 
ports of  this  case  in  its  several  stages,  2  H.  Bl.  5 1 6.  1  Boe.  & 
PuL  576.  7  T.  R.  -399.  2  Ves.  jun.  604.  n.  3  Ves.  jun.  682. 
7  Brown,  P.  C.  Tomlin's  ed.  p.  593.  See  also  Harmood  v.  Og- 
lander,  6  Ves.  jun.  1 99.  and  8  Ves.  jun.  106.  and  Attorney-Gene* 
ral  V.  Vigor,  8  Ves.  jun.  256. 

(37)  The  exceptions  here  alluded  to  will  be  found  in  the  cases  of 
Webb  V.  Temple,  Freem.  542.  and  Luther  v.  Kidby,.  reported  in 
Vin.  Abr.  tit.  Devise,  (R.  6.)  pi.  30.  In  the  *  latter  case  it  was 
holden,  that  where  A.  and  B.  were  tenants  in  common  of  lands  in 
fee,  and  A;,  by  will  dated  25th  January,  1719*  devised  his  moiety 
in  fee,  and  afterwards  A.  and  B.  made  partition  by  deed,  dated 
l6th  May,  1722,  and  fine,  declaring  the  use  as  to  one  moiety  in 
severalty  to  A.  in  fee,  and  as  to  the  other  moiety  in  severalty  to  B. 
in  fee,  this  deed  of  partition  and  fine  was  not  a  revocation  of  the 
will  of  A.  See,  however,  the  remarks  of  Heath,  J.  on  this  case  in 
Groodtitle  v.  Otway,  1  Bos.  &  Pul.  585.  and  uf  Lord  EMon,  C.  ia 
Attorney-General  v.  Vigor,  8  Ves.  jun,  281* 
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lease  aud  release^,  bargain  and  sale,  Jine^,  or  recovery^, 
though  but  for  an  instant,  and  though  he  takes  back  the  estate 
to  the  same  use  as  before^  or  thougn  the  old  use  results  to  him 
ag(iin,  so  as  to  descend  in  Ihe  same  line  as  before,  still  the 
conveyance  operates  to  annul  lus  will.  This  rule  is  founded 
on  a  technical  principle  of  law,  introduced,  as  it  should  seem, 
originally  in  favour  of  the  heir :  viz*  that  in  order  to  render 
a  devise  valid  and  effectual,  it  is  necessary  that  the  seisin  of 
the  devisor  should  remain  unaltered  from  the  execution  of 
the  will  until  the  death  of  the  devisor  (38).  The  foundation 
of  the  rule  being  wholly  independent  of  the  intention  of  the 
testator  to  revoke,  the  rule  will  operate  where  the  provisions 
of  the  subsequent  conveyance  are  consistent  with  the  provi* 
sions  of  the  will ;  and  even  where  such  conveyance  is  made 
for  the  express  purpose  of  confirming  the  will.  Hence, 
also,  parol  evidence  to  shew  that  the  testator  did  not  intend, 
by  the  subsequent  conveyance,  to  revoke  his  will,  is  inadmis- 
sible*. In  conformity  with  the  preceding  rule^  it  has  been 
holden,  that  where  the  whole  estate  is  conveyed  by  lease  and 
release  to  uses,  although  there  be  a  resulting  use  in  the  ulti- 
mate reversion  to  the  grantor  by  the  same  instrum^it,  yet 
the  conveyance  will  operate  as  a  revocation  of  a  prior  will  (39)- 

f  E.  of  Lincohrs  ca«e,  9  Freem.  902.     i  Goodtitle  r.  Otway,  9  H.  Bl.  5i6. 

Show.  P.O.  154.  S.C.  \  Goodtitle  t.  Otway,  l  Bos.  &  Hul. 

g  Doe  d.  Dilnot  v.  Dilnof,  9  N.R.  40i.        576.  7  T.  it  S99. 
b  Doe  d.  Lusbiii^toii  ▼.  Bp.  of  Lan* 

daff,  3N.  R.  491. 


(38)  In  this  instance  as  in  many  others,  the  language  of  pleads 
ing  is  evidence  of  the  law,  viz.  *'  that  J.  S.  was  seised  of  certain 
lands  in  his  demesne  as  of  fee,  and  being  so  seised  on  such  a  day 
made  his  last  will  and  testament  in  writing,  and  thereby  devised, 
&c. ;  and  afterwards,  to  wit,  on  &c.  the  said  J.  S.  died,  seised  of 
the  said  lands  in  form  aforesaid,**    See  Co.  Ent.  653.  b.  654  a.  3d  ed. 

(39)  *^  So  if  a  person  seised  of  a  real  estate,  devise  it,  and  after- 
wards convey  the  legal  estate,  though  there  be  only  a  partial  decki* 
ration  of  trust,  yet  as  he  has  granted  the  whole  estate,  it  is  a  revo- 
cation of  the  will.'*  Per  Lord  Hardwicke,  C.  in  Sparrow  v.  Hard- 
castle,  7  T.  R.  417*  n.  But  where  tenant  in  tail,  by  bargain  and 
sale,  conveyed  to  J.  S.  in  fee,  in  order  to  make  him  tenant  to  the 
praecipe  in  a  common  recovery,  the  use  of  which  was  declared  t» 
liim  in  fee,  and  8th  June  (Trinity  term  in  that  year  having  begun 
on  the  7th  June,)  made  his  will,  and  afterwards  a  writ  of  entry  wa» 
sued  out  returnable  in  Quind.  Tr.  (17th  June)  and  tbtf  recovery 
suffered-  it  was  holden,  that  the  land  passed  by  the  will,  on  the 
ground  that  the  deed  and  recovery  made  one  conveyance  only,  of 
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!t  will  be  observed,  that  in  the  preceding  instances,  the  whole 
estate  was  conveyed;  and  therefore  the  party  did  not  die 
«eised  of  that  estate  which  he  had  at  the  time  of  making  his 
will;  and  consequently  the  devise,  which  will  only  operate 
upon  that  seisin,  which  the  testator  had  at  the  time  of  making 
his  will,  was  annulled  or  revoked :  But  where  the  devisor 
does  not  part  with  his  whole  estate,  e.  g.  where  he  grants  an 
estate  for  years  only,  to  the  devisee,  to  commence  in  the  life 
of  the  devisor,  in  such  case,  the  conveyance  will  not  operate 
as  a  revocation  of  the  fee'.  In  like  manner,  if  a  man  devises 
land  in  fee  to  A.,  and  afterwards  makes  a  mortgage  thereof 
in  fee,  either  to  the  devisee"  or  a  stranger**,  this  mortgage  in 
fee,  though  a  revocation  of  the  will  in  law,  will  not  operate 
as  such  in  equity,  and  the  right  of  redemption  will  pass  by 
the  will.  And  the  same  rule  holds  in  equity  with  respect  to 
a  conveyance  in  fee  for  payment  of  debts**. 

1  9  Atk.  79.  Ld.  Jefferiei,  C.  in  Hall  t.  DqucIi, 

BD  Baxter  v.  Dyer,  5  Vea.  jnn.  656.  i  Vern.  329  349. 

B  Admitted  to  be  a  seltled  point  in  o  Adu.  iu  Caver.  Hdlbrd,  8  Ves.jaD. 

Yorkr.  Stone,  Salk.  158.    Adjudged  654. 

by  Sir  John  Churchill,  M.  R.  and 


which  the  deed  was  the  principal  part ;  and  that  the  whole  of  a 
conveyance  should  be  taken  together,  and  the  several  parts  of  it 
should  relate  back  to  the  principal  part.  Sel  wyn  v.  Selwyn,  2  Burr. 
1(31.  recognised  by  Lord  Mansfield,  C.  J.  in  Roe  d.  Noden  v. 
GriffiU,  4  Borr.  19^2.     1  Bl.  R.  605.  S.  C, 
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CHAP.    XXIII. 


GAME. 

t.  Of  the  Right  of  taking  and  destroying  the  Game 
at  Common  Law,  and  of  the  Restraints  imposed 
on  the  Exercise  of  such  Right  by  Statute. 
II .  Of  the  Appointment  and  Authority  of  Game^ 
keepers. 

III.  Of  the  Statutes  5  Ann.  c.  14. — ^9  Ann.  c.  25. — 

28  G.  2.  c.  12.  relating  to  the  Preservation  of 
the  Game ;  the  PeimUies  imposed  for  Offences 
against  these  Statutes ;  the  Modes  of  recovering 
the  Penalties,  Ist,  By  Distress — 2dly,  By  Ac^ 
tion  of  Debt,  and  herein  of  the  Stat.  8  G.  I . 
c.  19.— 26  G.  2.  c.  2.-2  G.  3.  c.  19. 

IV.  O/*  the  Statutes  relating  to  the  Destruction  of  the 

Game  cit  improper  Seasons  of  the  Year,  Slat. 
2  G.  3.  c.  19.— 13  G.  3.  c.  55.-39  G.  3.  c.  34, 
— Declaration-^Evidence. 
V.  Of  the  Duties  made  payable  in  respect  of  killing 
Game. 


I.  Of  the  Right  of  taking  and  destroying  the  Game  at 
Common  Law,  and  of  the  Restraints  imposed 
on  the  Exercise  of  such  Right  by  Statute. 

It  has  been  asserted  by  Sir  Vf.  Blackstone  in  his  Com- 
mentaries (vol.  2.  p.  14,  13,  417,  vol.  4,  p.  174.),  that  by  the 
common  law,  the  sole  property  of  all  the  game  in  England  is 
vested  in  the  king  alone,  and  that  the  sole  right  of  taking  and 
destroying  the  game  belongs  exclusively  to  the  king ;  and, 
consequently  that  no  person,  of  whatever  estate  or  degree, 
has  a  right  to  kill  game,  even  upon  his  own  land,  unless  by 
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licence  or  gprant  from  the  king.  This  position,  however,  has 
been  questioned  by  Mr.  Christian,  in  a  note  to  his  edition  of 
the  Commentaries,  2  vol.  p.  419.  n.  10. 

If  A.  start  a  hare  in  the  ground  of  B.,  and  hunt  and  kill 
it  there,  the  property  continues  all  the  while  in  B. :  but  if  A. 
start  a  hare  in  the  ground  of  B.,  and  hunt  it  into  the  ground 
of  C,  and  kill  it  there,  the  property  is  in  A.,  the  hunter, 
but  A.  is  liable  to  an  action  ot  trespass  for  hunting  in  the 
ground,  as  well  of  B.  as  C  *• 

Trespass  for  a  dead  hare  the  property  of  plaintiff. — The 

Claintiff,  a  fanner,  being  out  hunting  with  hounds  of  which 
e  had  in  part  the  management,  and  actually  had  such 
management  at  the  time,  though  the  hounds  belonged  to 
other  persons,  the  hounds  put  up  a  hare  in  a  third  person's 
grouna,  and  followed  her  into  a  tieid  of  the  defendant,  where, 
being  quite  spent,  she  run  between  the  legs  of  a  labourer 
who  was  accidentally  there,  where  one  of  the  dogs  caught 
her,  and  she  was  taken  up  alive  by  the  labourer,  from  whom 
the  defendant  immediately  aftervt^ards  took  the  hare  and 
killed  her.  Shortly  after  the  plaintiff  came  up,  and  claimed 
to  have  the  hare  as  his  own,  but  the  defendant  refused  to 
give  it  up,  and  questioned  the  right  of  the  plaintiff  to  be 
where  he  then  was.  The  labourer,  upon  his  examination  at 
the  trial,  swore  that  when  he  took  the  hare  from  the  dogs, 
he  did  not  mean  to  take  it  for  his  own  use,  but  in  aid  of  the 
hunters.  Verdict  for  the  plaintiff,  40>.  damages.  Rule  for 
new  trial  after  argument  was  discharged;  Ld.  Ellenborough, 
C.  J.**  observing  that  the  plaintiff,  through  the  agency  of  his 
dogs,  had  reduced  the  hare  into  his  possession.  The  labourer 
took  it  for  the  benefit  of  the  hunters,  which  is  the  same  as 
if  it  had  been  taken  by  one  of  the  dogs.  Secus,  if  the  la- 
bourer had  taken  it  up  for  the  defendant,  before  it  was 
caught  by  the  dc^s,  or  if  he  had  taken  it  as  an  indifferent 
person  in  the  nature  of  a  stakeholder. 

I  shall  proceed  to  shew  how  far  the  right  of  taking  and 
destroying  the  game  has  been  abridged  by  statute;  having 
premised  that  this  right  can  only  be  exercised  on  a  person's 
own  estate,  and  that  not  even  a  lord  of  a  manor  (1),  or  his 

«  Per  Holt,  C.  J.  in  Sutton  ▼.  Moody,    b  Churchward    v.  Sturdy,    14   Eatt, 
1   Ld.   Raym.  Q51.      2   Salk.  5SU-         949. 
5  Mod.  375.  S.  C. 

(t)  Mr.  Christian  hns  remarked,  that  the  common  opinion,  that 
the  lord  of  the  manor  has  a  peculiar  right  to  the  game,  superior  to 
that  of  any  other  duly  qualiiied  land-owner  within  the  manor^  is 
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gamekeeper,  can  go  into  any  part  of  the  manor,  which  is  not 
the  lord's  own  estate  or  waste,  without  being  a  trespasser,  as 
any  other  person  would  be ;  unless  a  right  of  entry  in  pursuit 
of  the  game  be  specially  reserved  to  him. 

By  Stat  22  &  23  Car.  2.  c.  25.  s.  3.  (2)  "  Every  person, 
not  having  lands  and  tenements,  or  some  other  estate  of  in- 
heritance, in  his  own  or  his  wife's  right,  of  the  clear  yearly 
value  of  100/.  per  annum,  or  for  term  of  life,  or  having  lease 
or  leases  of  99  years,  or  for  any  longer  term,  of  the  clear 
yearly  value  of  150/.  (other  than  the  son  and  heir  apparent 
of  an  esquire,  or  other  person  of  higher  degree,  and  the  own- 
ers and  keepers  of  forests,  parks,  chases,  or  warrens,)  is  pro- 
hibited from  having,  keeping,  or  usin^^  any  guns,  bows, 
greyhounds,  setting  dogs,  ferrets,  coney  dogs,  lurchers,  hays, 
nets,  lowbels,  harepipes,  gins,  snares,  or  other  engines  afore- 
said." 

In  the  construction  of  this  statute,  it  has  been  holden,  that 
it  is  not  necessary  that  the  estate  should  be  a  freehold,  or 
that  it  should  be  a  legal  estate* ;  for  a  copyhold  estate  or  an 
equitable  estate  of  inheritance,  of  the  clear  yearly  value  of 
100/.  is  a  qualification.  But  it  is  not  sufficient,  if  the  rent 
of  the  estate  be  reduced  below  the  sum  required  by  paying 
the  interest  of  a  mortgage**  (3),  or  if  the  estate  be  an  estate 
for  life  only,  under  the  yearly  value  of  150/.*  (4) 

c  Wetherill  ▼.  Hall,  Cald.  230.  cited  id  a  note  to  R.  v.  Clarke,  g  T.  R. 

d  Wetherill  ▼.  Hall,  B.  R.  M.  23  G.  3.        891 .    Cald.  230.  S.  C 

e  Lowndes  V.  Lewis,  Cald.  18S. 


erroneous.  He  conceives  that  this  opinion  owes  its  rise  to  the  power 
which  lords  of  manors  have  of  appointing  gamekeepers,  a  power 
originally  given  to  them  by  stat.  22  &  23  Car.  2.  c.  25.,  the  first 
statute  in  which  lords  of  manors  are  distinguished  from  other  land* 
owners  with  respect  to  the  game. 

(2)  Prior  qualification  acts  are  13  R.  2.  stat.  1.  c.  13.— -1  Jac.  ]« 
.  c.  27.  s.  6.  repealed  by  7  Jac«  1.  c.  1 1.  s.  6.  and  3  Jac.  1 .  c.  I3,  s.  5. 

relating  to  deers  and  conies  only.  The  provisions  of  these  statutes 
(which  remain  unrepealed,  but  are  seldom  put  in  force)  will  be 
found  under  title  Game  in  Burn's  Justice. 

(3)  On  a  question  arising  upon  an  information  before  magistrates, 
as  to  the  defendant  being  qualified,  the  magistrates  may  ground 
their  opinion  of  his  not  being  qualified  on  the  fact  of  thedefendant'o 
having  sworn  on  a  former  day  under  tlie  income  act  to  an  estate 
under  100/.  per  annum.     R.  v.  Clarke,  8  T.  R.  220. 

(4)  A  yicar^  in  right  of  his  churcbj  has  not  an  estate  of  inherit* 
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A  leajse  for  99  years^  dependent  on  three  lives,  of  the 
value  of  150/.  per  annum,  though  neither  a  lease  for  life,  nor 
«  lease  for  99  years  certain,  has  been  hoiden  to  be  a  sufiicient 
qualification  within  this  statute;  because  there  is  not  any 
reasonable  probability  of  any  life  in  being  extending  beyond 
99  years ;  and  the  legislature,  in  admitting  leases  for  99  years^ 
of  a  certain  value,  to  be  a  qualification,  did  not  mean  to  re* 
qiiire  that  they  should  positivdy  endure  so  long;  it  was 
sufficient  if  they  might  extend  to  that  period,  subject  to  the 
contingency  of  the  party's  so  long  living. 

Doubts  bad  been  entertained  whether  the  words  other  per^ 
son  in  this  statute  should  be  taken  to  be  in  the  nominative  or 
in  the  genitive  case ;  but  it  was  solemnly  determined  in  R.  v. 
Utley,  24  G.  3.  B.  R.  recognised  in  Jones  v.  Smart,  1  T.  R. 
44.  that  these  words  must  be  taken  to  be  in  the  genitive  case, 
in  the  same  manner  as  if  the  word  **  of"  had  been  actually 
inserted,  and  that  the  meaning  of  the  statute  is  "  other  than 
the  son  and  heir  apparent  of  an  esquire,  or  the  son  of  any 
other  person  of  higner  degree."  It  follows,  as  a  necessary 
consequence  fi^om  this  interpretation  of  the  statute,  that 
although  the  son  and  heir  apparent  of  an  esquire,  or  of  other 
person  of  higher  degree,  be  qualified  by  virtue  of  this  sta- 
tute, yet  an  esquire  or  person  of  higher  degree,  as  such,  is 
not  qualified^ 

A  diploma  conferring  the  degree  of  doctor  of  physiq*, 
granted  by  either  of  the  universities  in  Scotland,  does  not 
give  a  qusdification  to  kill  game  under  this  statute. 

A  commission  of  captain  of  volunteers,  signed  by  the 
lord  lieutenant  of  a  county,  does  not  confer  the  degree  of 
esquire ;  and  consequently  the  son  of  such  captain  is  not 
thereby  qualified  to  kill  game\ 

f  E.  of  Ferrers  ▼.  Henton,  8  T.  R.  506*  b  Talbot  ▼.  Eagle,  i  Tftunt.  510. 

%  Jones  Y.  Smart,  i  T.  R.  44. 


ance,  but  for  his  life  only ;  consequently  such  estate  must  be  of  the 
^ue  of  J50/«  per  anuum,  in  order  to  exempt  him  from  the  penaU 
ties  of  these  statutes.     Lowndes  v.  Lewis,  Cald.  1 88. 
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IL  Of  the  Appointment  and  Authority  of  Gamekeepers* 

The  Stat.  22  &  23  C.  2.  c.  25.  s.  2.  authorises  lords  of 
manors,  or  of  other  royalties  (5)  not  under  the  degree  of  an 
esquire,  to  appoint  by  writing  under  their  hands  and  seals, 
gamekeepers  within  their  manors  or  royalties,  who  may 
seize  guns,  dogs,  nets,  and  other  engines  used  for  the  de- 
struction of  the  game  by  unqualified  persons  within  the  pre- 
cinct:s  of'  their  manors,  and  the  said  gamekeepers,  or  other 
persons  authorized  by  a  warrant  from  J.  P.  may  search  in 
the  day-time  the  houses  of  unqualified  persons,  upon  good 
ground  of  suspicion,  and  seize  for  the  use  of  the  lord,  or 
destroy  such  guns,  dogs,  nets,  &c. 

The  preceding  statute  does  not  limit  the  number  of  game- 
keepers, which  may  be  appointed  for  each  manor.  But  by 
Stat.  9  Ann.  c.  25.  s.  1.  lords  of  manors  can  appoint  (6)  only 
one  gamekeeper  with  power  to  kill  game  for  one  manor ;  and 
further,  the  name  of  each  gamekeeper  must  be  entered  with 
the  clerk  of  the  peace,  &c.  Such  gamekeeper,  by  stat. 
3  Geo.  1.  c.  11.,  must  have  been  either  a  person  qualified,  or 
a  servant  of  the  lord,  or  a  person  immediately  employed  to 
kill  game  for  the  sole  use  of  the  lord.  But  now  by  stat. 
48  G.  3.  c.  93.  s.  2.  any  lord  or  lady  of  a  manor  may  depute 
any  person,  whether  acting  as  a  gamekeeper  to  any  other 
person  or  not,  or  whether  retained  and  paid  for  as  the  male 
•servant  of  any  other  person  or  not,  or  whether  a  qualified 
person  or  not,  to  be  a  o^amekeeper  to  any  such  manor,  with 
authority  to  such  person  as  gamekeeper,  to  kill  game  within 
the  same,  for  his  own  use,  or  for  the  use  of  any  other  per- 
son, to  be  specified  in  such  appointment  or  deputation,  whe- 
ther qualified  or  not. 

The  preceding  statutes,  authorizing  the  appointment  of 


(5)  i.  e.  Royalties  of  the  same  nature  with  manors.  If  royalties  of 
a  Ijiuher  uaturc  Lad  hv^u  meant,  the  statute  would  have  begmn 
\>\i\\  tlii-iii.     Per  Lord  Muuafield,  C.  J.  iu  E.  of  Ailesbury  v.  Pat- 

tison,  Doiij^.  ''l\5, 

lO'j  *•  A  lord  of  a  manor  cannot  convey  to  another  the  power  of 
appuimiijii  a  gamekeeper,  without  a  conveyance  also  of  the  mauor 
itfttrir.  Such  a  power  is  a  uiere  euianatiouof  the  manor,  and  iuae* 
^arable  from  it,'*     Per  Lord  Kenyoii,  C.  J»  5  T.  R.  20. 
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gamekeepers,  do  not  extend  to  the  lords  of  a  wapentake  or 
hundred'. 

By  Stat  25  G.  3.  c.  50.  s.  2.  deputations  of  gamekeepers 
must  be  registered  with  the  clerk  of  the  peace,  &c.  and  cer- 
tificates thereof  (stamp  duty  one  guinea,  ttiat  is,  10.c.  6d.  by 
this  statute,  and  105.  6d.  by  stat.  31  G.  3.  c.  21.)  must  be 
taken  out  annually ;  and  a  penalty  of  20/.  is  imposed  on 
gamekeepers  neglecting  to  register  their  deputations  within 
30  days  after  they  are  granted,  and  neglecting  to  take  out 
their  certificates.  By  stat.  52  Geo.  3.  c.  93.  Sched.  (L.)  VIL 
On  an  appointment  of  a  new  gamekeeper  within  the  year, 
the  certificate  of  the  former  gamekeeper  may  be  renewed  free 
of  duty  or  fee, 

A  deputation  to  a  gamekeeper,  who  is  neither  himself 
qualified  to  kill  game'',  nor  is  a  servant  to  the  lord  of  the 
manor,  need  not  state  on  the  face  of  it,  that  he  is  appointed 
to  kill  game  for  the  use  of  the  lord ;  and  it  will  be  presumed, 
that  whatever  game  he  kills  is  for  the  lord's  use  till  the 
contrary. is  proved.  N.  This  case  occurred  before  the  stat." 
48  G.  3.  c.  93. 

The  stat.  4  and  5  W.  &  M.  c.  23.  s.  4.  gives  to  lords  of 
manors,  or  their  gamekeepers,  the  same  protection  in  resist- 
ing  ofienders  within  the  precincts  of  their  maiiors  in  the 
night-time,  as  the  law  affords  to  the  keepers  of  ancient 
chases,  parks,  or  warrens. 

It  is  no  defence  to  actions  of  debt  for  penalties  on  the 
game  laws',  that  the  defendant  acted  bona  fide  as  game- 
keeper of  the  manor,  in  which  the  oflence  was  committed, 
under  a  deputation  from  a  person  claiming  a  right  to  appoint 
the  gamekeeper,  there  not  being  any  ground  for  such  claim* 

A  question  respecting  the  boundaries  of  a  manor**,  or  the 
right  to  a  manor*,  cannot  be  tried  in  an  action  on  the  game 
laws. 

Trespass  for  killing  a  dog*.  Plea  by  King,  that  LA  Caw- 
dor was  possessed  of  a  close  within  and  parcel  of  the  manor 
of  K.  of  which  he  was  lord,  and  the  defendant  King  was  the 
gamekeeper,  and  because  the  dog  was  hunting  hares  in  the 
close.  King,  as  gamekeeper,  for  the  preservation  of  the  hares, 
killed  the  dog.    On  demurrer  this  plea  was  holden  bad ;  Ld« 

i  E.  of  Ailesbury  ▼.  Pattiion,  Dong.  9«.  d  Bkint  ▼.  Griroes,  per  BuUer,  J.  Wilt, 

k  Spurrier  ▼.  Vale,  i  Camp.  N.  P.  C.  shire  Lent  Am.  1769,  cited  in  Cal- 

457.    10  East,  413.  Craft  ▼.  Gibbi,  4  T.  R.  681. 

\  Calcraft  ▼.  Gibba,  6  T.  R.  19.  o  Verc  t.  Lord  Cawdor,  and  Kiuflf, 

tt  Hankina  ▼.  Bailey,  per  Bailer,  J. So-  1 1  East,  568. 

ncnet  Sam.  Aas.  1791. 
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Ellenborough,  C.  J.  observing,  "  The  question  is,  whether 
the  plaintiff's  dog  incurred  the  penalty  of  death  for  running 
after  a  bare  in  another's  ground  ?  There  is  no  question  here 
as  to  the  right  to  the  game.  The  gamekeeper  had  no  right 
to  kill  the  plaintiff's  dog  for  following  it  The  plea  does 
not  even  state  that  the  hare  was  put  in  peril,  so  as  to  induce 
any  necessity  for  killing  the  dog  in  order  to  save  the  hare.'* 


III.  Of  the  Statutes  5  Ann.  c.  14. — 9  Ann.  c.  25.— 
28  G.  2.  c.  12.  relating  to  the  Preservation  of 
the  Game;  the  Penalties  imposed  for  Offences 
against  these  Statutes ;  the  Modes  of  recovering 
the  Penalties^  1st,  By  Distress j  idly^  By  Action 
of  Debt^  and  herein  of  the  Stat.  8  G.  1.  c.  \9. 
—26  G.  2.  c.  2.-2  G.  3.  c.  19. 

By  Stat  5  Ann.  c.  14.  (made  perpetual  by  stat  9  Ann. 
c.  25.)  8.  2.  "  every  higgler,  chapman?,  carrier,  inn-keeper, 
victualler,  or  alehouse-keeper,  (7)  who  shall  have  in  his  cus- 
tody or  possession  any  hare,  pheasant,  partridge,  moor, 
heath-game,  or  grouse,  or  shall  buy,  sell,  or  offer  to  sell, 
any  hare,  &c.  unless  such  game  in  the  hands  of  such  carrier 

p  See  Kearle  t.  Boulter,  Say.  R.  jQi. 


(7)  By  a  subsequeut  stat.  28  G.  2.  c.  12.  (reciting  the  stat 
5  AnD.  c.  14.)  **  Persons,  qualitied  or  not  qualitied,  selling,  ex- 
posing, or  offering  to  sale,  any  hare,  j)heasant,  partridge,  moor, 
heath-game,  or  grouse,  are  for  every  such  offence  made  liable  to 
the  same  forfeitures  and  penalties  as  are  inflicted  by  the  recited  act 
upon  higglers,"  &c.  And,*  "if  any  hare,  pheasant,  partridge,  &c. 
shall  be  found  in  the  shop,  house,  or  possession  of  any  poulterer, 
salesman,  fishmonger,  cook,  or  pastry-cook,  the  same  shall  be  ad- 
judged to  be  an  exposing  thereof  to  sale  within  the  meaning  of 
this  act,  and  the  recited  act,  or  any  other  act;  the  forfeitures  to 
be  recovered  and  {>enalties  inflicted  to  be  applied  in  manner  pre- 
scribed by  the  recited  act,  or  by  any  other  act  since  made  for  the 
preservation  of  the  game." 

♦  S.  8. 
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be  sent  up  by  a  person  qualified  to  kill  the  game,  shall,  upon 
every  such  offence,  be  carried  before  some  J.  P.  for  the 
county,  city,  &c.  where  the  offence  is  committed,  and  being 
convicted  upon  view,  or  upon  the  oath  of  one  or  more  cre- 
dible witnesses,  shall  forfeit  for  every  hare,  &c.  the  sum  of 
5l. ;  one  half  to  the  informer,  and  the  other  half  to  the  poor 
of  the  parish  where  the  offence  is  committed;  (the  subse- 
quent part  of  this  section  directs,  that  the  penalty  shall  be 
levied  by  distress,  and  for  want  of  distress,  the  offender 
shall  be  punished  by  three  months  imprisonment  for  the 
first,  and  by  four  months  for  the  second  offence,  and  that 
before  the  allowance  of  any  certiorari  to  remove  conviction 
under  this  statute,  the  party  convicted  shall  enter  into  a  re- 
cognizance, wifh  sureties,  conditioned  for  the  payment  of 
costs  to  the  prosecutor  within  fourteen  days  after  conviction 
or  procedenao  granted,  and  in  default  thereof,  J.  P.  may  pro- 
ceed to  execution,  &c.)  And  for  the  better  discovery  of 
offenders'!,  "  any  person  who  shall  destroy,  sell,  or  buy  any 
hare,  &c.  and  shall  within  three  months  make  discovery  of 
any  higgler,  &c.  (who  hath  bought  or  sold,  or  offered  to  buy 
or  sell,  or  had  in  his  possession,  any  hare,  &c.  so  as  the  ot- 
fender  shall  be  convicted),  shall  be  discharged  of  all  penal- 
ties, and  entitled  to  all  the  advantages  of  an  informer  under 
this  statute." 


t€ 


If  any  person',  not  qualified,  shall  keep  or  use  any  grey- 
hound, setting  dogs,  hayes,  lurchers  (8),  tunnel  or  otqer  en- 
gines (9)  to  kill  and  destroy  the  game,  and  shall  be  thereof 

qS.3.  rS.  4. 


(8)  A  hound  is  not  within  this  statute,  not  bein^  expressly  men- 
tioned, aud  the  words  *'  other  engines"  coining  after  tunnels,  are 
applicable  to  inanimate  things  only.    Hooker  v.  Wilks,  Str.  1  i^G. 

(9)  *'  As  greyhounds,  setting  dogs,  hayes,  lurchers,  and  tunnels 
are  expressly  mentioned,  in  this  statute,  it  is  not  necessary  to  allege 
that  any  of  these  have  been  used  for  killing  or  destroying  the  game; 
and  the  rather,  as  they  can  scarcely  be  kept  for  any  other  purpose 
than  to  kill  or  destroy  the  game ;  but  as  ^uns  are  not  expressly 
mentioned,  and  as  a  gnn  may  be  kept  for  the  defence  of  a  man's 
house,  and  for  other  lawful  purposes,  it  is  necessary  to  aliege»  in 
order  to  its  bein^  comprehended  within  the  meaning  of  the  words, 
**  any  other  engines  to  kill  the  game,"  that  the  gun  had  been  used 
for  killing  the  game,**  Per  I^e,  C.  J.  in  Wingfield  v.  Stratford, 
Say.  R.  \5.  N.  "  If  a  person  go  in  pursuit  of  ^ame  with  a  dog  and 
— noQ  the  same  day,  he  can  only  be  convicted  in  one  penalty."  Per 

.  Kenyon,  C.  J,  in  R,  v.  Lovet,  7  T,  R.  153.    In  Molton  v. 
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convicted  upon  the  oath  of  one  or  two  credible  witnesses,  by 
the  justice  or  justices  of  the  peace  where  such  offence  is  com- 
mitted, the  person  so  convicted  shall  forfeit  5l. ;  one  half  to 
be  paid  to  the  informer,  and  the  other  half  to  the  poor  of  the 
parish  where  the  same  was  committed ;"  (the  subsequent 
part  of  this  section  prescribes  the  like  mode  of  execution  as 
is  prescribed  in  the  second  section,  and  then  proceeds  to 
enact,  "  that  J.  P.  within  their  districts,  and  lords  and  ladies  of 
manors,  within  their  manors,  may  take  away  any  such  hare, 
&c.  from  any  such  higgler,  &c.  or  other  person  not  qualified  to 
kill  the  same ;  and  may  take  to  their  own  use  such  dogs, 
nets,  or  other  engines  in  the  power  or  custody  of  persons  not 
qualified  to  keep  (10)  the  same;")  "  and  lords  and  ladies  of 
manors  may,  by  writing,  under  hand  and  seal,  empower  their 
gamekeepers  upon  their  manors  to  kill  any  game ;  but  that 
such  gamekeepers  who  shall  under  colour  of  authority  kill  or 
take  game,  and  afterwards  sell  the  same  to  any  person,  with- 
out the  consent  of  their  lords,  and  shall  be  convicted  thereof 


Cheeseley,  1  Esp.  N.  P.  C.  123,  it  was  proved  that  a  pheasant  had 
been  killed  by  accident  by  the  defendant's  dog ;  and  the  defendant 
had  afterwards  carried  it  away.  Two  penalties  were  sought  to  be 
recovered,  one  for  having  the  pheasant  in  his  poisessiorit  not  being 
oualified,  the  other  for  keeping  a  dog  to  kill  game.  Mr.  Justice 
JDuller  is  said  to  have  ruled  that  the  plaintiff  could  go  for  one  pe- 
nalty only,  '*  for  that  both  offences  being  by  th«  same  act,  the 
plaintiff  could  recover  but  one  penalty  under  the  same  statute.'* 
The  wording  being  equivocal,  it  was  considered  at  first,  as  if  by 
the  word  a,ct  was  to  be  understood  statute  ;  which,  it  was  agreed  on 
all  hands,  could  not  have  been  ruled  by  the  learned  judge,  who 
probably  said  that  two  penalties  could  not  be  recovered  under  this 
statute  for  the  same  act  done  by  the  defendant..  N.  A  farmer  who 
keeps  a  setting  dog  for  his  landlord,  is  not  to  be  considered  as  keep- 
ing a  dog  for  the  destruction  of  the  game  within  this  statute.  Reed 
V.  Phelps,  B.  R.  £.  SilG,  3.  There  was  not  any  evidence  in  this 
case  of  the  dog  having  ever  been  used  by  the  party  for  killing  game* 
See  15  East,  271. 

(10)  A  justice  of  the  peace  under  this  stat.  cannot  seize  the  gun 
of  a  gamekeeper,  although  he  is  sporting  for  the  purpose  of  killing 
game  in  another  manor  than  that  for  which  he  has  received  his  de* 
putatiou  ;  for  the  power  of  seizure  under  this  act  extends  to  those 
persons  only  who  are  not  qualitied  to  keep  engines  for  the  destruc-i 
tion  of  the  s:aiTie,  and  gamekeepers  are  qualilied  to  keep  such  en- 
gines any  where,  Rogers  V.  Carter,  C.  B.  2  Wils.  387.  It  was 
admitted,  however,  in  this  case,  that  if  the  gamekeeper  had  actually 
killed  game  beyond  the  limits  of  his  own  manor,  he  would  have 
been  liable  to  the  penalties  of  this  statute.     A  magistrate,  who  ceti«* 
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upon  complaint  by  the  lord  of  the  manors  upon  the  oath  of 
one  or  more  witnesees  before  a  J.  P.,  shall  be  committed  to 
the  bouse  of  correction  for  three  months,  &c." 

By  a  subsequent  statute*,  "  if  any  hare,  pheasant,  par- 
tridge, &c.  shall  be  found  in  the  shop,  house,  or  possession 
(11)  of  any  person  not  qualified  in  his  own  right  to  kill  game, 
or  being  entitled  thereto  under  some  person  so  qualified,  the 
same  shall  be  adjudged  to  be  an  exposing  to  sale  within  the 
meaning  of  this  act  and  the  statute  5  Ann.  c.  14."  And  by 
s.  3.  "  if  any  person  shall  take,  kill,  or  destroy  any  hare,  &c. 
in  the  night  tmie,  the  person  so  oflfending  shall,  for  every 
such  offence,  incur  the  forfeitures"  mentioned  in  the  stat 
5  Ann.  c.  14'. 

By  the  preceding  statutes,  the  penalties  are  given  half  to 
the  common  informer,  and  half  to  the  poor  of  the  parish, 

•  SUt.  9  Ano.  c.  95.  R.  d.  time,  and  on  SuDday  and  Chriitmas 

t  See  farther  provisions  for  the  pre-        day,  13  G.  3.  c.  80.  and  56  G.  3. c. 
ierration  of  game  duriug  the  night-        130. 


victs  an  unqualified  person  of  killing  game  under  the  statute  5  Ann. 
c.  14.  and  causes  his  dog  to  be  brought  for  the  purpose  of  seizing 
it,  may  order  the  dug  to  be  killed  without  any  formal  adjudication 
of  seizure.     Kingsnorth  v.  Bretton,  5  Taunt.  416. 

(11)  The  plaintiff  declared  in  debt  for  the  5l.  penalty  given  by 
this  Stat,  against  the  defendant  for  exposing  to  sale  a  hare,  not  being 
qualified  in  his  own  rieht  to  kill  game,  nor  entitled  thereto  under 
any  person  so  qualified.  At  the  trial,  it  was  proved  that  the  plain- 
tiff went  out  coursing,  and  killed  a  hare  on  Shipston  manor,  when 
the  defendant,  who  was  employed  as  a  carpenter  and  woodman  by 
Mr.  £arl,  the  lord  of  the  manor,  and  had  directions  from  him  ta 
detect  poachera,  came  up  and  took  the  hare  from  the  dog,  and  car* 
ried  it  away,  notwithstanding  the  plaintiff  claimed  it,  to  Mr.  Earrs 
steward  according  to  his  instructions.  It  was  holden,  that  the  pos- 
session of  the  derendant  was  not  such  as  constituted  an  offence  and 
subjected  him  to  the  penalty  under  the  statute  ;  Ld.  Ellenborough 
C.  J.  observing,  that  the  defendant  did  not  claim  the  hare  as  his 
property  nor  acquire  the  possession  of  it  for  himself,  but  for  his 
master^  on  whose  manor  it  was  taken ;  and  if  this  were  an  offence, 
no  case  could  be  stated  in  which  an  unqualified  person  could  in- 
nocently come  in  contact  with  game.  It  might  as  well  be  said  that 
if  a  oualified  man  returning  home  with  a  bag  of  game  were  to  fall 
from  his  horse,  another  person  could  not  lawfully  take  up  the  bag» 
in  order  to  assist  the  owner.  Grose,  J.  added,  that  the  possession  of 
the  game  by  the  defendant  was  rather  for  the  purpose  of  protecting 
the  game,  than  in  breach  of  the  laws  for  preserving  it.  Wame- 
ford  V.  Kendall,  10  East,  19* 
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upqn  summary,  conviction.    But  by  stat  8  G.  1.  c.  19.  &  1.  it 

ip  enacted,  that  for  the  recovery  of  the  penalties,  an  action 
of  debt  may  be  brpught  in  any  of  the  king's  courts  of  record 
before  the  end  of  the  next  term  after  the  offence  committed, 
^d  the  plaintiff,  if  he  recover,  shall  be  entitled  to  double 
costs.  It  is,  however,  expressly  provided  by  this  statute, 
that  the  party  phall  not  be  prosecuted  twice  for  the  same 
offence,  f.  e.  both  by  action  and  upon  summary  conviction. 
The  time  limited  by  the  last  mentioned  stat.  8  G.  1.  c.  19. 
for  bringing  such  action,  viz.  "  before  the  end  of  the  next 
term  after  the  offence  committed,"  having  been  found  incon- 
venient, and  in  many  cases  not  sufficient,  it  was  enacted  by 
stat  26  G.  2.  c  2.  that  suoh  action  might  be  brought  **  be- 
fore the  end  of  the  second  term"  after  the  offence  com- 
mitted." 

It  having  been  found  difficult  to  maintain  the  action  of 
debt  given  by  the  statute  8  G.  1.  c.  19.  because  the  evidence 
of  the  rated  inhabitants*  of  the  parish  (to  the  poor  of  which 
the  moiety  of  the  penalty  was  directed  by  stat.  5  Ann.  c.  14, 
to  be  applied)  was  disallowed ;  the  interference  of  the  legis- 
lature was  again  deemed  necessary,  and  it  was  enacted  by 
stat  2  G.  3.  c.  19.  s.  5.  **  that  any  person  might  sue  for  and 
recover  the  whole  of  the  penalty  for  his  own  use  by  action 
of  debt,  or  on  the  case,  to  be  brought  within  six  months^, 
i.  e.  lunar  months,  after  the  offence  committed,  in  any  of  his 
|^^esty*s  courts  of  record  at  Westminster,  and  that  the 
plamtiff,  if  he  recovered,  should  have  double  costs,  and  that 
no  part  of  the  penalty  should  be  paid  or  applied  to  the  use 
of  the  poor  of  the  parish  wherein  the  offence  was  conmiitted.'* 
It  is  to  be  observed,  that  this  statute  gives  the  whole  penalty 
to  the  informer,  and  not  merely  the  other  half,  in  addition  to 
the  one  half,  which  was  recoverable  by  him  in  an  action  oT 
debt  under  stat  8  G.  1.  c.  19. 


u  See  post.  n.(]3). 

X  See  Portman  r.Okeden,  Say.  R.  179. 

y  S.6. 
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IV.  O^  the  Statutes  relating  to  the  Destruction  of  the 
Game  at  improper  Seasons  of  the  Year — Stat. 

2  G.  3.  c.  19.— 13  O.  3.  c.  55 39  G.  3.  c.  34. 

— Declaration — Evidence. 

**  Persons  taking,  killing,  destroying,  carrying,  selling, 
buying,  or  having  in  their  possession  or  use,  any  partridge 
within  the  kingdom  of  Great  Britain,  between  the  first  day 
of  February  and  the  first  day  of  September* ;  or  any  phea-* 
sant  between  the  first  day  of  February  and  the  first  day  of 
October*;  excepting  pheasants  taken  in  the  season  allowed, 
and  kept  in  a  mew  or  oreeding  place,  are  subject  to  a  penalty 
of  bl.  tor  every  bird." 

By  Stat  13  G.  3.  c.  55.  a  similar  provision  is  made  for  the 
preservation  of  black  game  between  the  10th  of  December 
and  the  30th  of  August,  and  red  game  between  the  10th  of 
December  and  the  12th  of  August;  but  the  penalty  imposed 
on  persons  offending  against  this  last-mentioned  statute  is, 
for  the  first  offence,  a  sum  not  exceeding  20/.  nor  less  than 
10/.  and  for  every  subsequent  offence,  a  sum  not  exceeding 
20L  nor  less  than  20/.  recoverable  by  action  of  debt,  at  the 
suit  of  any  person,  in  any  of  the  King's  courts  of  record  at 
Westminster,  or  great  sessions  in  Wales ;  the  action  to  be 
commenced  within  six  calendar  months  after  the  act  com- 
mitted, to  which  defendant  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence.  It  is  provided  further, 
by  this  statute  ^  that  if  the  plaintiff  be  nonsuited  or  discon- 
tinue, or  if  there  be  a  verdict  for  defendant,  or  judgment 
against  plaintiff  on  demurrer,  the  defendant  shall  be  entitled 
to  treble  costs. 

Declaration. 

In  an  action  on  the  statutes  for  the  preservation  of  the 
game,  it  is  usually  stated  in  the  declaration,  that  the  de- 
fendant, six  months  next  before  the  commencement  of  the 
action  (12),  kept  a  gun,  or  snare,  &c.  as  the  case  may 

• 

z  Stat.  39  G.  a.  c.  34.  ■.  3.  b  S.  is. 

a  Stat.  3  G.  3.  c.  19.  s.  1. 


(12)  It  18  usual,  but  not  necessary,  to  allege,  that  the  action  was 
commenced  within  the  limited  time;  it  must,  however,  be  proved 
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be,  for  the  destruction  of  the  game,  the  defendant  not 
being  a  person  qualified  by  the  laws  of  the  realm  (13). 
80  to  do  contrary  to  the  form  of  the  statute  (14),  where- 


at the  trial  to  have  been  so  commenced.  If  the  time  has  lapsed, 
the  defendant  may  take  advantage  of  it  on  the  plea  of  nil  debei.  It 
will  be  proper  to  remark,  that  by  stat.  26  G.  2.  c.  2.  the  action 
must  be  commenced  before  the  end  of  the  second  term  after  the 
offence  committfid ;  and  by  stat.  2  G.3.  c.  19.  s,  5.  within  six  months 
(by  which  must  be  understood  lunar  months).  In  Lee  v.  Clarke  *, 
it  was  objected,  on  error  after  verdict,  1st,  that  the  declaration  al- 
leged tht  action  to  have  been  commenced  within  six  calendar  months 
instead  of  lunar  months;  and  2dly,  that  it  was  not  averred  that  the 
action  was  commenced  within  two  terms,  as  well  as  within  six 
months,  in  support  of  this  objection,  it  was  contended,  that  though 
the  lust  statute  ("i  G.  3.  c.  19.)  says  with'm  six  months,  yet  that 
would  not  in  all  cases  extend  the  time  given  by  the  former  statute, 
so  that  the  latter  only  operated  as  a  repeal  pro  tantOf  and  both  sta- 
tutes were  still  in  force,  and  must  be  taken  to  have  limited  the  ac* 
tion  to  be  commenced  within  six  months,  provided  it  did  not  extend 
beyond  two  terms  ;  that  the  words  in  stat.  2  G.  3.  c.  19.  were  nega- 
tive words,  and  not  words  of  extension.  But  the  court  over-ruled 
the  objections,  observing  that  the  allegations  were  not  material,  and 
that  the  court  could  not  presume,  that  the  fact  was  not  proved  to 
have  happened  within  the  time  prescribed  by  law  for  thecommencc- 
ment  of  the  action. 

(13)  It  is  not  necessary  in  actions  to  negative  the  qualifications 
specially.  Bluet  q.  t.  v.  Needs,  Comyn's  R.  522.  The  modern 
practice  is  in  conformity  to  this  decision,  against  the  authority  of 
which,  however,  Foster,  J.  in  R,  v.  Jarvis,  inclined.  See  1  £ast*s 
R.  647-  n.  A  different  rule  holds  in  the  case  of  convictions  on  this 
statute,  for  there  the  qualification  must  be  specifically  negatived. 
R.  V.  Jarvis,  H.  30  G.  2.  B.  R.  cited  by  Kenyon,  C.  J.  from  Dun- 
ning's  note  in  I  East,  643.  R.  v.  Earnshaw,  E.  52  G.  3. 1 5  East,  456. 

(14)  Where  an  action  is  founded  on  a  statute,  it  is  necessary  in 
some  matmer  to  shew  that  the  offence  on  which  the  party  proceeds, 
is  an  offence  a<pinst  the  statute;  and  if  it  be  not  shewn,  it  will  be 
error  after  verdict.  Lee  v.  Clarke,  2  East's  R.  333.  In  proceed** 
ings  on  the  stat.  5  Ann.  c.  14.  it  is  to  be  observed*  that  that  statute 
alone  creates  the  offence  and  gives  the  penalty^  This  statute  was 
originally  a  temporary  law,  but  before  it  expired,  it  was  made  per- 
petual (by  stat.  9  Ann.  c.  25.)  Consequently,  in  such  case,  the 
allegation  that  the  defendant  committed  the  offence  contrary  to 
the  form  of  the  statute  is  proper.  Adjudged  on  motion  in  arrest 
of  judgment,  E.  of  Clanricarde  v.  Stokes,  7  East,  5l6. 

•  9  East,  333. 
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by  and  by  force  of  the  statute  (15),  an  action  hath  ac« 
cruedy  &c. 

In  an  action  on  stat  5  Ann.  c.  14.^  for  keeping  and  using 
a  dog  to  kill  game,  it  must  be  stated  in  the  declaration  what 
sort  of  dog  it  was% 

In  an  action  on  the  stat  9  Ann.  c.  25.  for  exposing  a  hare 
to  sale  it  is  sufficient  to  allege,  that  the  defendant,  not  being 
a  person  qualified  in  his  own  right  to  kill  game**,  nor  being 
entitled  thereto  under  a  person  so  qualified,  had  a  hare  in 
his  possession;  for,  by  s.  2.  if  a  hare  be  found  in  the  posses- 
sion of  such  person,  it  shall  be  deemed  an  exposing  to  sale. 
But  see  Warneford  v,  Kendall,  ante  n.  (11)  as  to  the  circum- 
stances under  which  possession  of  game  shall  not  be  deemed 
an  offence  against  this  statute. 

A  joint  action  may  be  maintained  against  several  defend- 
ants*, e.  g.  for  keeping  a  lurcher  to  kill  and  destroy  the  game, 
and  although  the  jury  find  a  verdict  for  the  plaintiff  as  to 
some  of  the  defendants  only,  the  plaintiff  will  be  entitled  to 
recover  the  penalty;  for  the  action  is  founded  on  a  tort,  and 
not  on  a  contract 

Evidence. 

«The  plaintiff  must  prove  that  the  defendant  committed 
the  act  constituting  the  offence,  and  that  the  action  was 
brought  within  the  limited  time^  It  is  not  necessary  for 
the  plaintiff  to  give  negative  evidence  of  the  want  of  the 
qualification  in  tne  defendant';   for  the  proof  of  the  fact 

c  Remsoii  v.  Lble,  Corny  if  s  R.  576  f  See  aote^  p.  843* 

d  Jones  q.  t.  r.  Bi»hop,  Say.  R.  64.         g  Adm.  io  R.  ▼.  Stone,  1  East,  639. 
€  Hardyman   ▼.    Whitaker,    8  East, 
573.  o. 


(15)  Formerly,  I  believe,  it  was  usual  to  say,  "whereby  and  by 
force  of  the  statutes;*'  but,  in  the  case  of  £•  of  Clanricarde  v. 
Stokes,  7.E&st,  5 16.  the  court  were  of  opinion,  that  upon  a  8up« 
position  that  it  was  necessary  that  the  count  should  refer  to  the 
statute  giving  the  remedy,  for  which  it  was  admitted  no  express 
authority  could  be  found,  yet  they  thought,  that  in  the  case  be- 
fore the  court,  the  stat.  3  G.  3.  c.  19.  alone  gave  the  remedy,  with- 
out reference  either  to  the  stat.  8  G.  1.  or  the  stat.  26  G.  2.  inas- 
much as  it  gave  the  whole  penalty  to  the  informer,  and  not  merely 
the  other  half  in  addition  to  the  one  half  given  by  the  stat.  8G.  !• 
and  consequently,  that  the  declaration,  concluding  by  reason  where- 
of, and  by  force  of  the  statutey  was  correct. 
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having  be^n  ccmitnitted  by  the  defendant  is  safficient  to 
throw  the  onus  upon  him,  of  proving  that  he  was  qualified 
to  do  it. 

In  convictions  on  the  game  laws,  a  different  rule  holds,  and 
some,  though  slight,  evidence  of  the  want  of  qualification  is 
required**  to  be  given  by  the  prosecutor;  but  the  better  opi- 
nion seems  to  be,  that  the  prosecutor  ought  not  to  be  required 
to  give  such  evidence;  however,  in  R.  v.  Stone,  1  East,  639. 
the  Court  of  King's  Bench  were  equally  divided  on  this 
point,  Kenyon,  C.  J.  and  Grose,  J.  being  of  opinion,  that  the 

Erosecutor  ought  to  give  such  evidence,  Lawrence,  J.  and 
re  Blanc,  J.  contra. 

During  the  period  when  part  of  the  penalty  was  given  to 
the  poor  of  the  parish  ^  the  name  of  the  parish  was  matter  of 
substance;  but  since  the  making  the  stat  2  G.  3.  c.  19.  which 
gives  the  whole  penalty  to  the  informer,  the  name  of  the  pa- 
rish, stated  in  the  declaration,  is  considered  merely  as  a  venue, 
und  the  plaintiff  may  prove  the  defendant  guilty  in  any  other 
parish  within  the  county. 


V.  Of  the  Duties  made  payable  in  respect  of  killing 

Game. 

By  stat  48  G.  3.  c.  55.  entitled  ^  inter  alia  J  an  act  for  re- 
pealing the  duties  on  game  certificates,  and  granting  new 
duties  to  be  placed  under  the  management  of  the  commis- 
sioners of  taxes,  "  Every  person  using  any  dog,  gun,  net, 
or  other  engine,  for  the  purpose  of  taking  or  killing  ^ame, 
or  any  woodcock,  snipe,  quail,  or  landrail,  or  any  comes  in 
G.  B;;  if  such  person  be  a  servant  to  a  person  charged  in 
respect  of  such  servant  by  this  act,  and  shall  use  any  dog, 
&c.  for  any  of  the  before-mentioned  purposes,  upon  a  manor 
or  royalty  in  England,  Wales,  or  Berwick-on-Tweed,  or 
Scotland,  by  virtue  of  a  deputation  or  appointment  duly  re- 
gistered or  entered  as  gamekeeper,  is  charged  with  the  annual 
sum  of  1/.  I^.  (16)  and  if  not  a  servant  for  whom  the  duties 

b  Per  Chanibre,  J.  i  Bos.  &  Pul.  307.         isoo.  per  Kenyon,  C.J.  3  Esp.  N.  P. 
i  Clerk  v.  Taylor,  Hertford  Sum.  Ass.         C.  21S. 


(16)  Four  shillings  were  added  by  stat.  52  Geo,  3*  c*  93. 
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On  servants  shall  be  charged,  the  annual  sum  of  3/.  3^.  (17); 
and  every  other  person  using  any  dog,  &c.  for  any  of  the 
purposes  before-mentioned,  is  chargeable  with  the  annual 
sum  of  3/.  35.  with  two  exceptions  only;  1.  the  taking 
woodcocks  and  snipes,  with  nets,  and  springes;  and  2.  the 
taking  or  destroying  conies  in  warrens,  or  in  any  inclosed 
ground,  or  by  any  person  in  land  in  his  occupation,  either 
by  himself  or  by  his  direction."  These  duties  are  to  be  paid 
to  the  collector  of  assessed  taxes,  for  the  place  where  party 
resides;  and  the  collector  is  authorized  to  give  a  receipt, 
and  to  demand  Is.  of  the  party  for  the  same,  over  and  above 
the  duty,  as  a  compensation  for  his  trouble.  The  receipt 
being  delivered  to  the  clerk  of  the  commissioners  of  the 
district,  he  will  exchange  it  for  a  certificate,  gratis.  Game- 
keepers, in  whose  behalf  a  receipt  and  certificate  have  been 
obtained  by  their  masters,  are  not  required  to  obtain  a  cer* 
tificate  for  themselves;  but  it  is  provided  that  the  certifi- 
cate shall  be  void  upon  the  revocation  of  the  deputation, 
but  the  same  may  be  renewed,  for  the  remainder  of  the  year, 
in  behalf  of  the  new  gamekeeper.  The  same  statute  pro- 
vides that  unqualified  persons  shall  not  be  protected  by  the 
certificate;  and  that  the  protection  of  gamekeeper  s  certifi- 
cates shall  not  extend  beyond  the  limits  of  the  manor  for 
which  they  are  appointed.  The  following  persons  may  de- 
mand the  production  of  certificate,  and  permission  to  read  or 
take  a  copy  of  it,  viz.  the  assessor  or  collector  of  the  parish 
where  the  party  is  using  dog,  &c.;  commissioners  of  assessed 
taxes  for  the  county,  riding,  division  or  place;  lord,  lady, 
or  gamekeeper  of  the  manor;  inspector  of  taxes  for  the 
district;  any  person  duly  assessed  to  these  duties  for  kill- 
ing game;  and,  lastly,  the  owner,  landlord,  lessee,  or  occu- 
pier of  the  land,  if  certificate  is  not  produced,  then  the 
'  party  who  has  made  the  demand,  may  require  the  person 
using  the  dog,  gun,  &c.  under  a  penalty  of  20/.  to  oeclare 
his  christian  and  surname,  and  place  of  residence,  and  parish 
or  place  in  which  he  has  been  assessed;  lastly,  persons  who 
use  dogs,  guns,  &c.  without  having  obtained  certificate,  are 
to  pay  the, duty  of  3/.  3^.  by  way  of  surcharge,  and  a  penalty 
of  20/.  By  Stat.  52  G.  3.  c.  93.  Sched.  (L.)  XIII.  The  pe- 
nalties  are  recoverable  before  any  two  or  more  commissioners 
for  the  aifairsof  taxes,  who  shall  give  judgment  for  the  pe- 
nalty; or  for  such  part  thereof  as  the  commissioners  shall 
think  proper  to  mitigate,  not  being  less  than  one  moiety. 


(17)  Tea  shillings  and  sixpence  added  to  this  and  the  following 
warn  by  Ktat.  ji2  Geo.d.  c.  93. 
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By  Stat.  54  Geo.  3.  c.  141.  (27  July,  1814.)  The  duties 
and  penalties  contained  in  the  schedule  of  the  52  Geo.  3.  c.  93. 
relating  to  persons  aiding  or  assisting  or  intending  to  aid  or 
assist  in  the  taking  or  killing  of  any  game,  or  any  woodcock, 
snipe,  quail,  landrail,  or  coney,  shall,  after  the  passing  of  this 
act,  severally  cease  and  determine;  provided  that  the  act  of 
aiding  and  assisting  as  aforesaid,  and  in  the  said  act  men- 
tioned, shall  be  done  in  the  company  or  presence  and  for  the 
use  of  another  person  who  shall  duly  have  obtained  a  certifi- 
cate in  his  own  right,  according  to  the  directions  of  the  said 
act,  and  who  therein  shall  by  virtue  of  such  certificate  then 
and  there  use  his  own  dog,  gun,  net,  or  other  engine,  for  the 
taking  or  killing  of  such  game,  &c.  and  who  shall  not  act 
theremby  virtue  of  any  deputation  or  appointment. 


(    B49    ) 


CHAP.  XXIV. 


IMJPRISONMENT. 

1.  Of  the  Nature  of  the  Action  for  false  Imprison^ 
menty  and  in  what  Cases  it  may  be  maintavied. 
II.  Statutes  relating  to  the  Action  of  false  Imprison* 
ment^  21  Jac^  1.  c.  12 — ^24  6.2.  c.  44., 
III.  Of  the  Pleadings. 


I.  Of  the  Nature  of  the  Action  for  false  Imprisonment^ 
and  m  what  Cases  it  may  be  maintained. 

r  ALSE  imprisonment  is  a  Restraint  on  the  liberty  of  the 
person  without  lawful  cause ;  either  by  confinement  in  pri-, 
ton^  stocks,  house,  &c.  or  even.by  forcibly  detaining  the  party 
in  the  streets,  against  his  will*.  For  this  injuiy  an  action 
of  trespass  vi  et  armis  lies,  usually  termed  an  action  for  false 
imprisonment. 

In  BuUer's  Nisi  Prius,  22,  it  is  said,  that  every  imprison- 
ment includes  a  batteiy,  and  it  appears  that  Kenyon,  C.  J.  was 
of  this  opinion  in  Oxley  v.  Flower  and  another,  but  this  has 
been  otherwise  decided  since,  in  Emmett  v.  Lyne,  1  Bos.  & 
Pul.  N.  R.  253.  and  ante,  p.  43.  n. ;  the  court  observing,  that 
it  was  absurd  to  contend  that  every  imprisonment  included  a 
battery. 

An  unlawful  detention  is  a  new  caption,  and  may  be  de- 
clared on  as  such^ 

An  arrest  on  mesne  process,  which  is  not  returned,  ia 
wrongful  *,  and  false  imprisonment  will  lie  against  the  she- 
riff*; 80  if  an  officer  of  an  inferior  court  does  not  return 

«  Per  TiMMrpe)  C.  J.  98  Ait.  fo.  104.        c  8  Rol.  Abr.  563.  pi.  9* 

pi.  85.  d  lb.  pi.  18. 

b  Cro.  Jac.  379. 

you  lu  o 
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the  process  directed  to  him,  he  is  a  trespasser  ab  initio^  and 
faise  imprisonment  lies  against  him ;  for  he  is  as  sherifl"  within 
the  jurisdiction. 

The  sheriff  must  at  his  peril,  execute  the  writ  upon  the 
person  really  naiiied  therein*;  and  if  he  mistakes  the  person, 
he  is  liable  to  an  action  for  false  imprisonment. 

A.  B.  brought  false  imprisonment  agamst  C'  who  justified 
that  he  had  a  warrant  to  arrest  J,  S,  and  having  asked  A,  B. 
the  pihintifT,  what  his  name  was,  he  answered  J.  S.  where- 
upon ('.  arrested  A.  B.  Plaintiii  demurred,  and  judgment 
for  plamtitf,  because  C,  the  defendant,  ought  at  his  peril  to 
have  taken  notice  of  the  person  named  in  the  writ 

A  sheriff's  officer'  having  received  a  warrant  to  arrest  A., 
Whose  person  he  had  never  seen,  went  to  her  house,  where 
he  found  her  and  the  plaintift"  together.  Addressing  himself 
to  the  plaintiff,  he  said,  "  I  have  a  writ  against  you;"  upon 
which  A.  desired  the  plaintiff  to  go  with  the  officer.  The 
officer  immediately  took  plaintiff  to  a  sponging  house,  where 
he  kept  her  all  night;  but  the  next  morning,  having  disco- 
vered his  mistake,  he  released  her.  Kenyon,  C.J.  admitted 
the  law  to  be  as  stated  in  the  preceding  case;  but  considering 
this  as  a  trick  on  the  officer,  directed  the  jury  to  give  the 

Slaintiff  nominal  damages  oiily^  which  they  did  accordingly, 
lut  if  a  person  whose  real  name  is  W.  is  asked  before  pro- 
cess issues  against  him,  whether  his  name  is  not  John,  ana  he 
feays  it  is,  he  cannot  maintain  trespass  for  imprisonment  under 
process  against  him  by  the  wrong  name\ 

If  a  magistrate's  warrant  be  shewn  by  the  constable*,  who 
has  the  execution  of  it,  to  the  person  charged  with  an  of- 
fence, and  he  thereupon  tolnntarity  and  xoittwut  any^  even  the 
sliirhtestf  compulsion^  attends  the  constable  to  the  magis- 
trate, who  after  examination  dismisses  him;  it  seems  that 
this  will  not  constitute  an  arrest,  so  as  to  enable  the  party 
to  maintain  trespass  for  an  assault  and  false  imprisoa- 
ment  (1). 


t  Per  IlankfoH,  J.  li  H.  4.  c)].  a.  See     li  Per  Ld.  Ellcnhorough,  C.  J.  Price 


also  Thuihanc  aud  anotber,  Hardr. 

393.  per  H.ilc,  C.H. 
f  Moor,  457.  Hardr.  323.  S.  P. 
^  Oxley  v.  Flower,  B.  R.  Middx.  Sit- 

tings,  Dec.  4.  isoo.  MSS. 


V.  Hikrwood,3  Camp.  N.  P.C.  lu8. 
Arrowmnith  v.  Le  Mesnrier,  3  Bus. 
&Pd1.  N.  R.Oll.  See  also  nieten  v. 
Burridge,  sCanip.  N.  P.  C  139. 


(1)  Words  merely  will  not  make  an  arrest,     Genner  r.  Sparks< 
Salk.  79. 
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Ad  action  for  false  imprisonment  was  brought  by  a  native' 
)iiDd  inhabitant  of  Minorca ''^  (tiien  part  of  the  dominions  of 
the  crown  of  Great  Britain)  against  tne  governor  of  the  island, 
for  imprisoning  the  plaintiff  at  Minorca,  and  causing  him  to 
be  carried  thence  to  Carthagena  in  Spain.  I'he  plaintiff 
laid  the  venue  in  London,  stating  the  injury  to  have  been 
committed  at  Minorca,  to  wit,  at  London  in  the  parish  of 
St  Maiy-le-Bow,  &c.  The  defendant  justifled,  on  the 
ground  that  the  plaintiff  had  endeavoured  to  create  a  mutiny 
among  the  inhabitants  of  Minorca,  whereupon  the  defend- 
ant, as  governor,  was  obliged  to  seize  the  plaintiff,  and  im« 
prison  him,  &c.  The  plaintiff  replied  de  injuria  sua  propria. 
After  verdict  for  plaintiff,  with  3000/.  damages,  a  bill  of  ex- 
ceptions was  tendered,  and  error  having  been  assigned 
thereon,  it  was  contended,  (among  other  things)  1st,  That 
the  plaintiff,  being  a  Minorquin,  was  incapacitated  from 
bringing  an  action  in  the  king's  bourts  in  England :  but  it  was 
holden,  that  a  subject  bom  in  Minorca  was  as  much'eutitled 
to  appeal  to  the  king's  courts  as  a  subject  born  in  Great  Bri- 
tain; and  that  the  objection  of  its  not  being  stated  on  the  re- 
cord, that  the  plaintiff  was  born  since  the  treaty  of  Utrecht, 
did  not  make  any  difference.  2dly,  It  was  objected,  that  the 
hyury  having  been  done  at  Minorca,  out  of  the  realm,  could 
not  be  tried  in  the  king's  courts  in  England;  but  it  was 
holden,  that  an  action  for  false  imprisonment  being  a  tran- 
sitory action,  it  was  competent  to  the  plaintiff  to  lay  it  in 
any  county  of  England,  although  the  matter  arose  beyond 
the  8eas(2;. 

If  a  person  causes  another  to  be  impressed,  he  does  it  at  his 
own  peril,  and  is  liable  in  damages,  if  that  person  can  shew 
that  he  was  not  subject  to  the  impress  service. 

The  defendant  went  to  the  place  of  rendezvous*  for  the 
impress  service,  near  the  Tower,  and  gave  information  that 
there  was  a  young  man  (meaning  the  plaintiff)  at  a  house 
she  described,  who  was  liable  to  be  impressed,  and  who  was 
a  fit  person  to  serve  his  Majesty.  In  consequence  of  this, 
the  plaintiff  was  seized  by  the  press-gang,  and  carried  on 

k  Mostyn  v.  Fabrigas,  in  error,  M.  T.    1   Flcwstpr  ▼.  Royle,  ]  Camp.  N'.  P.  C. 
15  G.  3.  B.  R.  Cowp.  i6l.  (a).  1S7.  Ld.  Elieuboruugh,  C.  J. 


(2)  The  proceedings  in  all  the  stages  of  the  cause  wiM  be  found 
reported  at  great  length  in  the  eleventh  volume  of  the  State  TriaU, 
pw  l63.edit^by  Mr.  Hargravc. 
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board  the  tender,  -Where  he  was  detained,  until  it  was  dis^ 
covered  that  he  had  never  been  in  a  ship  before,  except  oncej 
when  he  had  been  in  like  manner  wrongfully  impressed. 
An  action  for  trespass  and  false  imprisonment  having  been 
brought,  it  was  objected  that  the  form  of  action  should  have 
been  an  action  on  the  case,  and  not  an  action  of  trespass; 
but  Ld.  Ellenbbrough,  C.  J.  was  of  a  different  opinion,  ob- 
serving, that  thiis  was  not  like  a  malicious  prosecution, 
where  a  party  gets  a  valid  warrant  or  writ,  and  gives  it  to 
an  officer  to  be  executed.  There  was  clearly  a  trespass  here 
in  seizing  the  plaintiff,  and  the  defendant  therefore  was  a  tres- 
passer in  procuring  it  to  be  done. 

An  action  will  not  lie  at  common  law  for  false  im|)risotl- 
ment"^,  where  the  imprisonment  was  merely  in  consequence 
of  taking  a  ship  as  prize^  although  the  ship  has  been  ac*- 
quitted. 

Trespass  for  false  imprisonment  will  lie  against  overseers 
of  tbe  poor  for  imprisoning  a  man  under  a  justice's  war- 
hint",  until  he  should  pay  a  sum  of  mbney  for  the  mainte- 
nance of  a  child  which  should  be  born  of  a  woman  then 
pregnant  by  plaintiff,  but  who  had  not  been  as  yet  delivered. 

If  A.,  having  been  robbed^  suspect  B.  to  be  guilty  of  the 
robbery,  and  take  B.,  and  deliver  him  into  the  charge  of  a 
constable  present,  B.  (if  innocent)  may  maintain  trespass  and 
false  imprisonment  against  A. 

If  a  prisoner  in  execution  escape  by  the  voluntary  permis- 
sion of  the  gaoler,  and  the  gaoler  retake  him,  he  is  liable  to 
ap  action  of  fal?e  imprisOnruentP.  But  an  officer  who  has 
arrested  a  prisoner  on  mesne  procesii  and  voluntarily  per- 
mitted hini'  to  efecapCj  may  retake  him  before  the  return  of 
the  writ,  without  being  liable  to  such  action. 

Trespass  for  false  imprisonment  will  lie  for  a  detention 
under  a  lawful  process,  if  it  be  executed  at  an  unlawful 
time  as  on  a  Sunday  ^;  for  by  Stat  29  Car.  2  c.  7.  s.  0'.  it  is 
provided,  "  That  no  person  upon  the  Lord*s  day  shall  serve 
or  execute,  or  cause  to  be  served  or  executed,  any  writ, 
process,  warrant,  order,  judgment,  or  decree,  (except  in 
cases  of  treason,  felony,  or  breach  of  the  peace)  (3);  but  that 

in  Lc  Caux  V.  Eden,  Doujf.  •:<)4.  o  Stonehouse  r.  Elliott,  6T.  R.  315. 

n  Wcuman  v.  Fisher,  M.  2  G.  2.  B  R.  p  AiUinson  v,  Mattenou,  2 T.  R.  172. 

MSS.  cited  in  R.  v.  Bans^hurst,  H.  S  q  Wii»nn  v.  Tucker,  Salk.  78.  5  Mod. 

G.2.  B.  R,  Sess.  Ca.  vol.  1.  p.  149.  95.  S.  C. 

(3)  In  Taylor  v.  Freeman  and  another,  Glouc.  Lent  Ass.  1 757- 
MSS.  it  appeared,  that  the  def(^udant5,  as  constablesi  had  arrested 
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the  service  of  every  such  writ,  &c.  shall  be  void,  and  the 
person  or  persons  so  serving  or  executins:  the  same  shall  be 
as  liable  to  the  suit  of  the  party  grieved,  and  to  answer  da- 
mages to  him  for  doing  tliereof,  as  if  he  or  they  had  done  the 
same  without  any  writ,  process,  &c," 

Trespass  for  false  imprisonment  mzy  be  ipalntained  against 
the  sheriff  for  an  arrest  made  by  his  bailiff  after  the  i-eturn 
day  of  the  writ^ 

So  against  commissioners  of  bankrupt*,  who  commit  a  per- 
son suspected  to  detain  effects  of  the  bankrupt  fqr  not  at- 
tending:  on  the  frst  summons;  for  the  statute*  directs,  Ist, 
a  summons  to  the  party  (4) ;  2dly,  on  his  default  pr  neglect, 
a  warrant  to  bring  hini  before  tlie  commissioners  in  custody 
in  order  to  be  examined  (5),  or  else  a  second  summons,  at 
their  discretion;  3dly,  if  when  brought  in  custOtiy  he  re- 
fuses to  be  examined,  or  upon  a  second  summons  refuses  tp 
come  (^),  then,  and  npt  before,  the  commissioners  have  power 
to  commit 

T  Parrot  y.  Mi^qurori],  2  Eip.  N.  P.  C.     n   Batlye  ¥.  Gresley,  8  Bail,  31 9, 
585.  Prior,  C.  J.  t    1  Jac.  1.  c.  15.  s- 10. 


tlie  plaintiff  upon  i|  Sunday,  by  virtue  of  a  warrant  from  ajudticeqF 
tbe  peace*  for  getting  a  bastard  child.  An  actipn  for  false  imprison- 
ment  having  been  hrqught,  4>dam8,  Baron,  held,  th^t  plaiqtiff  waf 
entitled  to  recover. 

(4)  It  is  not  necessary,  upon  the  sqmmons,  to  tender  the  witness 
the  expt^nses  of  his  journey  beforehand;  though  if  he  be  in  fact 
i%ithout  the  means  of  taking  the  jonrney,  it  m  ly  be  an  excuse  for 
not  obeying  the  summons  ]  it  lio^,  however,  on  the  party  so  sum- 
moned having  a  lawful  excuse  for  not  attending,  to  prove  the  fact, 
io  an  action  of  tre8pas§  and  false  imprisonment  brought  by  him  for 
such  arrest.     Battye  y.  Gresley,  8  Bust,  3 1  d* 

(5)  The  warrant  for  the  arr^t  of  thp  witness,  in  order  $0  examine 
him  J  may  issue  after  his  disobedience  to  the  first  summons.  The 
propriety  of  granting  the  warrant  pf  pofitiniVmcfi/  being  an  act  of 
discretion,  must  be  determined  upon  by  the  commissioners  acting 
together  at  the  time ;  and  their  order  tp  th^ir  officer^  to  make  out 
such  warrant,  must  be  t|^ken  to  include  their  direction  an  to  the 
persons  to  whom  it  is  to  b^  directed ;  but  the  niere  act  of  signing 
the  namei  of  the  commissioners  to  the  warrant,  may  be'  done  by 
them  separateltf.  S.  C. 

((>)  The  general  practice  has  been  to  issue  a  second  summons 
upon  the  neglect  of  the  first,  before  the  warrant  of  commitment;  but 
the  act  does  not  require  a  second  summons.  It  is  in  the  disjunc* 
tire.  The  lirst  branch  is  complete,  and  the  next  tpay  ^ell  be  taken 
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When  a  court  has  jurisdiction  of  the  cause",  and  proceed* 
inverse  ordinCy  or  erroneously,  an  action  does  not  lie  against 
the  party  who  sues,  or  the  officer  or  minister  of  the  court 
who  executes  the  precept  or  process  of  the  court ;  but  when 
the  court  has  not  jurisdiction  of  the  cause,  the  whole  pro- 
ceeding being  coram  nan  judice,  an  action  will  lie  against 
them,  without  any  regard  to  the  precept  or  process  (7). 

Hence,  where  one  of  the  bail  had  been  arrested  by  pro- 
cess out  of  the  Marshalsea",  for  the  purpose  of  satisfying  a 
judgment  obtained  against  the  principal  in  a  cause,  of  which 
the  Marshalsea  court  had  not  jurisdiction,  it  was  holden, 
that  an  action  for  false  imprisonment  would  lie  against  the 
party  who  sued,  the  marshal  who  directed  the  execution  of 
the  process,  and  the  officer  who  executed  the  same. 

In  the  case  of  a  warrant  illegal  on  the  face  of  it  for  an  ex- 
cess of  jurisdiction  in  the  magistrate,  trespass  is  maintainable 
against  the  committing  magistrate,  although  the  conviction 
has  not  been  quashed  ^ 

If  a  justice  of  the  peace  make  a  warrant  to  a  constable  to 
bring  A.  B.  before  him,  for  a  matter  of  which  he  has  a  ge- 
neral cojrnisance,  though  the  J.  P.  had  no  foundation  in  fact 
for  granting  such  a  warrant,  or  though  the  warrant  itself  be 
defective  in  point  of  form,  yet  the  constable  may  justify 
under  it ;  but  if  the  J.  P.  make  a  warrant  to  take  up  A.  B. 
to  answer  in  a  plea  of  debt,  a  constable  cannot  justify  under 
such  a  warrant,  because  the  justice  has  not  any  jurisdiction 
of  debts*. 


u  Second  rf^solutioii,  Marshalsea  case,    y  Groome  t.  Forrester,  B.  R.  Triii, 

10  Rep,  76.  a.  56  Geo.  3. 

X  Marshalsea  case,  10  Rep.  6s.  b.  s  Shergold  ▼.  Holloway,  Sir.  1002. 


to  mean,  that  if  a  party,  after  having  once  before  been  summoned^ 
and  appearing,  or  having  lawful  impediment  for  not  appearing,  be 
summoned  again,  and  do  not  appear,  &c.  having  no  lawful  impe- 
diment, he  may  be  committed,  as  well  as  if  he  neglect  to  appear 
on  the  first  summons,  having  no  lawful  impediment.  Per  cunaro, 
in  Battye  v.  Gresley,  8  East,  326. 

(7)  This  principle  has  been  recognised  in  several  cases.  See 
Nichols  v.  Walker,  Cro.  Car.  395.  Hill  v.  Bateman,  Str.  711. 
Shergold  v.  Holloway,  Str.  100*2.  Sessions  Cases,  vol.  2.  p.  100. 
S.  C.  Perkin  v.  Proctor,  2  WiU.  334.  and  since  iu  Brown  v. 
Compton,  8  T.  R.  424. 
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II.  Statutes  relating  to  the  Action  of  false  Imprisonr 
nieiif,  21  Jac.  1.  c.  J 2. — 24  G.  2.  c.  44. 

StaL  21.  J</c.  1.  c.  12. — By  stat.  21  Jac.  1.  c.  12.  8.  5.  it  is 
enacted,  "  if  any  action,  bill,  plaint,  or  suit,  for  false  impri- 
sonment, shall  be  brought  against  any  J.  P.,  niayor,  or  bai- 
lifl*  of  city,  or  town  coi  porate,  headborough,  portreve,  con-f 
stable,  tithing-man,  churchwarden,  or  overseer  of  the  poor, 
and  their  deputies,  or  any  other,  (who  in  their  aid,  or  by 
their  commandment,  shall  dp  any  thing  concerning  their  ol- 
ttre)  concerning  any  thing  by  them  done  by  virtue  of  tlieir 
ollice,  such  action,  bill,  &c.  shall  be  laid  within  the  county 
where  the  trespass  was  committed."  2.  "  The  above-men- 
tioned persons  may  plead  the  general  issue,  and  ofive  the 
special  matter  in  evidence."  3.  "  If  upon  the  trial,  the 
plaintiff  shall  not  prove  that  the  trespass  was  committed 
within  the  county  wherein  the  action,  &c.  is  laid,  then  the 
jury  shall  find  the  defendant,  without  respect  to  the  plain? 
tiff's  evidence,  not  guiUy.'*  4.  "  If  the  verdict  shall  pass 
with  defendant,  or  plaintiff  become  nonsuit,  or  suffer  apy 
discontinuance,  defendant  shall  have  dpuble  costs/' 

N.  The  officer  or  perspn  acting  in  aid,  in  order  to  entitle 
himself  to  double  costs,  must  obtain  a  certificate  from  the 
judge,  that,  at  the  time  of  the  trespass,  he  was  a  mayor, 
constable,  &c.  and  in  the  execution  of  his  office,  or  that  h^ 
was  acting  in  aid  of  mayor,  constable,  &c.*  But  it  is  not 
necessary  that  this  certificate  should  be  granted  at  the  trial**. 

The  provisions  of  the  preceding  statute  having  been  found 
very  salutary,  they  have,  by  a  late  statute  (12  G.  3.  c.  85, 
s,  6*.),  been  extended  to  all  person^  holding  a  public  employ- 
ment, or  any  office,  station,  or  capacity,  civil  or  militaiy, 
either  in  or  out  of  this  kingdom,  and  who,  by  virtue  of  such 
employment,  have  power  to  commit  persons  tp  safe  custody ; 
provided,  that  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom,  for  any  thing  done  out  of  thi^ 
kingdom,  the  plaintiff  may  lay  the  act  to  have  been  done 
in  Westminster,  or  in  any  county  vvtiere  th^  defendant  shall 
reside. 

By  Stat.  24  G.  2.  c.  44.  s,  1.  *•  No  writ  shall  be  sued  out 
against,  nor  any  copy  of  any  process  at  the  suit  of  a  subject, 
shall  he  served  on,  any  J-  P.,  for  any  thing  by  him  done  in 
^he  execution  of  his  office,  until  notice  iu  writing  of  such 

»  AnoD.  8  Vonff.  4^.  h  Harprf  ▼.  JCarr,  7  T.  p.  449. 
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intended  writ  or  process  shall  have  been  delivered  to  hira,  or 
left  at  the  usual  place  of  his  abode,  by  the  attorney  or  agent 
for  the  party  who  intends  to  sue,  at  least  one  calendar  month 
before  the  suing  out  or  serving  the  same,  in  which  notice 
shall  be  clearly  and  explicitly  contained  the  cause  of  ac- 
tion (8);  on  the  back  of  which  notice  shall  be  indorsed  the 
name  of  such  attorney,  with  the  place  of  his  abode  (9),  who 


(8)  Two  things  are  required  by  this  clause  before  an  action  can 
be  hroueht  against  a  magistrate,  one  that  the  plaintiff  shall  give 
notice  oi  the  writ  or  process  which  be  intends  to  sue  out;  the  other, 
that  such  notice  shall  also  contain  the  cause  of  action.  This  form, 
prescribed  by  the  statute,  must  be  religiously  adhered  to,  as  will 
appear  by  the  following  case : 

Plaintiff  gave  defendant  notice,  which,  after  reciting  the  cause 
of  complaint*  statc^d,  that  plaintiff  would  cause  an  action  to  be 
commenced  against  defendant;  such  notice  was  holden  insufficient, 
because  it  did  not  mention  any  writ  or  process.  Lovelace  v.  Curry, 
7  T.  R,  631.  It  is  not  necessary,  however,  that  the  form  of  ac-r 
tion  should  be  stated  in  the  notice* ;  but  \he  plaintiff  having  given 
notice  of  one  form  of  action  cannot  declare  in  another: 

Plaintiff  gave  notice  of  an  action  on  the  case  for  false  imprison- 
ment, and  afterwards  brought  an  action  of  trespass  and  false  im- 
prisonment, Yates,  J,  held  the  ^notice  insufficient,  as  tending  t» 
mislead  the  J.  P.  who  might  know  that  an  action  on  the  case  was 
improper,  and  such  whereon  the  plaintiff  might  be  nonsuited,  and 
neglect  to  tender  amends.  Strickland  v.  Ward,  Winchester  Sum«, 
Ass.  1767,  reported  in  a  note  to  Lovelace  v.  Curry,  7«T.  R.  631. 

Where  the  subject  matter  is  within  the  jurisdiction  of  the  magis» 
trate,  and  he  intends  to  act  as  a  magistrate  at  the  time,  however 
mistaken  he  may  he,  he  is  still  within  the  protection  of  the  statute^ 
Hence,  where  one  magistrate  committed  the  mother  of  a  bastard  to 
custody  for  not  filiating,  it  was  holden  that  such  magistrate  was 
entitled  to  the  notice  prescribed  by  this  statute,  before  an  action 
for  false'  imprisonment  was  brought  against  him,  although  the  stat, 
18  £liz.  c.  3.  s.  2,  only  gives  jurisdiction  in  such  matters  to  lioo 
justices  of  the  peace.     Weller  v.  Toke,  9  East,  364. 

(9)  A  notice  written  by  the  attorney,  and  signed  by  him  thus : 
**  Given  under  my  hand,  at  Durham,"  was  holden  insufficient,  be- 
cause it  did  not  expressly  state  that  Durham  was  the  place  of  at- 
torney's residence.  Taylor  v.  Fenwick,  M.  23  Geo.  3.  B.  R.  cited 
by  Lawrence,  J.  in  Lovelace  v.  Curry,  7  T.  R,  635.  But  a  notice^ 
indorsed  with  the  name  of  the  plaintiff's  attorney,  with  the  addi- 
tion of  the  words  **  of  Birmingham,"  has  been  holden  sufficiently 
descriptive  of  the  attorney's  place  of  residence.  Osborn  v.  Gough^ 
3  Bos^&Pul.  551. 

•  Sabia  v.  De  Burgh,  q  Camp.  N.  P.  C.  196^ 
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shall  be  entitled  to  the  fee  of  20^.  for  preparing  and  serving 
such  notice/'  And  by  s.  2.  ''  It  shall  be  lawful  for  such 
J.  P,,  at  any  time  within  one  calendar  month  after  such 
notice  given,  to  tender  amends  to  the  party  complaining,  or 
to  his  attorney,  and  in  Case  the  same  is  not  accepted,  to 
plead  such  tender  in  bar  to  any  action  grounded  on  such  writ 
or  process,  together  with  the  plea  of  not  guilty,  and  any 
other  plea,  with  leave  of  the  court;  and  if  upon  issue  joined 
the  jury  find  the  amends  so  tendered  to  have  been  sufficient, 
they  shall  give  a  verdict  for  the  defendant ;  and  in  such  case, 
ov  in  case  the  plaintiff  become  nonsuit,  or  discontinue  his 
action,  or  judgment  be  given  for  such  defendant  upon  de* 
murrer,  such  J.  P.  shall  be  entitled  to  the  like  costs  as  if  he 
had  pleaded  the  general  issue  only ;  and  if  the  jury  find  that 
no  amends  were  tendered,  or  that  the  same  were  not  sufH-r 
cient,  and'  alsp  against  the  defendant  on  such  other  plea,  tt)ey 
3ha|l  give  a  verdict  for  the  plaintiff,  ^nd  such  damages  as 
they  think  proper,  which  he  shall  recover,  together  with  his 
costs."  And  by  s.  Q.  "  No  such  plaintiff  shall  recover  any 
verdict  against  such  J.  P.  where  the  action  is  grounded  on 
any  act  of  the  defendant,  as  J.  P.,  unless  it  is  proved  upon 
the  trial  that  sqoh  notice  was  given ;  but  in  default  thereof, 
such  J.  P.  shall  recover  a  verdict  and  costs."  And  by  s.  4. 
**  In  case  such  J.  P.  neglect  to  tender  any  amends,  or  have 
tendered  insufi^cient  amends  before  the  action  brought,  he 
m^yi  by  leave  qf  the  court  where  such  action  depends,  at 
any  time  before  issue  joined,  pay  into  court  such  sum  as  he 
shall  see  fit;  whereupon  such  proceedings  shall  be  had  as 
in  other  actions  where  the  defendant  is  allowed  to  pay 
money  into  court."  And  by  s,  5.  "  No  evidence  shall  be 
given  by  the  plaintiff,  on  the  trial  of  any  such  action,  of  any 
cause  pf  action,  ej^cept  such  as  is  contained  in  the  notice." 
And  by  s.  6.  **  No  action  (10)  shall  be  brought  against  any 


(10)  This  section  does  not  extend  to  actions  of  assumpsit: 
Hence,  where  an  action  for  money  had  and  received  was  brought 
against  an  officer,  who  had  levied  n^oney  on  a  conviction  by  a  J.  P., 
the  conyiption  having  been  c^uashed,  it  was  hplden,  that  a  demand 
of  the  copy  of  the  warrant  was  i?ot  npcessary,  Feltham  v,  Terry  ♦^ 
E.  13  G.  3.  B.  R.  Whether  the  term  "  action"  extended  to  re- 
plevin or  not,  scenes  formerly  to  have  been  a  vexata  quastio.  In 
Pearson  v.  Roberts  and  another,  Willes,  668.  it  was  hplden  to  ex<«> 
tend  to  actions  of  replevin  to  recover  damages  f:  but  Willes,  C.  J* 

•  Pnll.  N.  P.  24. 

"f  Q.  Whether  there  be  any  mode  of  proceeding,  by  action  of  replevin,  t9 
irecovcr  damaspes,  as  contradistinguished  from  proceedings  to  l^avp  the  goodf 
See  6  ^t,  98^. 
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constable,  headborough,  or  other  officer  (11),  or  against  any 
person  acting  by  his  order  and  in  his  aid,  for  any  thing  done- 
m  obedience  (12)  to  any  warrant  under  the  hand  or  seal  of 


in  delivering  the  opinion  of  the  court,  took  a  distinction  between  a 
replevin  by  plaint,  in  the  sherifF'tj  court,  for  the  recovery  of  the 
goods,  and  replevin  by  way  of  action,  to  recover  damages,  admit- 
ting that  the  former  could  not  be  considered  a»  an  action  within  the 
ineaning  of  the  statute.  In  Mil  ward  v.  Cafiin,  2  Bl.  R*  1330.  it 
was  holden,  that  replevin  was  a  proceeding,  to  which  the  statute 
had  never  been  held  to  extend,  Ou  the  last  cited  case,  Lord  Ken* 
yon  made  the  following  observations,  in  Harper  v^  Carr,  7  T.  p.. 
270.  '*  I  will  not  now  enter  into  an  examination  of  the  case  of 
Milwarc}  v.  Caffin,  because  that  was  decided  on  the  form  of  the 
action,  replevint  to  which  it  was  ruled  this  statute  did  not  extend ; 
had  it  not  been  for  that  decision,  I  should  Iiave  thought  that  the 
act  did  extend  to  a  replevin,  and  certainly  convenience  requires 
that  it  should  ;  otherwise  it  is  in  the  plaintiff's  power  to  evade  the 
provisions  of  the  act,  by  adopting  a  particular  mode  of  proceeding, 
which  depends  on  his  own  choice..  Perhaps,  however,  it  may  l>e 
ehevvn  on  examination,  that  this  case  was  rightly  decided,  whatever 
doubts  may  have  been  concerning  it."  Such  was  the  opinion  of 
l-.ord  Kenyon ;  but^the  qiiestion  to  which  it  relates  is  now  com- 
pletely at  rest :  for,  in  Fletcher  v.  Wilkins,  6  East,  S83.  it  was  ex- 
pressly determined,  that  replevin  was  not  an  action  within  the 
meaning  of  this  statute;  Lord  Ellenborouj^h,  C.  J.  (who  delivered 
the  judgment  of  the  court)  ohscrving,  that  the  reason  assigned  by 
Lord  Kcnyqn,  ab  inconvcnientiy  had  undoubtedly  great  weight ; 
but,  on  the  other  hand,  it  appeared  to  the  court,  that  the  incon- 
venience of  depriving  the  subject  of  his  remedy  by  replevin  was 
full  as  great ;  for  it  might  happen,  that  no  damages  which  a  jury 
was  properly  authorized  to  give,  could  compensate  for  the  loss  of 
a  particular  chattel,  which  the  owner  might  be  for  ever  deprived  ot| 
)f  he  could  not  sue  replevin. 

(11)  Churchwardens*,  and  overseers  of  the  poorf*  acting  under 
H  magistrate's  warrant  of  distress  for  a  poor's  rate,  are  within  the 
meaning  of  the  words  "  other  officer"  in  this  statute,  and  conse- 
quently eqtitled  to  the  protection  which  it  affords,  when  sued  ip 
those  actions  to  which  the  statute  extends,  e.  g.  trespass,  &c.,  but 
fccuf  when  sued  in  replevin,  that  being  ^  proceeding  not  withiti 
the  statute.     See  the  preceding  note, 

(12)  The  officer  must  prove  that  he  acted  in  obedience  to  the 
warrant,  and  where  the  J.  Pf  cannot  be  liable,  the  officer  is  not 
entitled  to  the  protection  of  the  statute. .  Money  v.  Leach,  3  Burr. 
1766.  Bell  V.  Oakley,  2  M.  &  S.  259-  But  if  the  officer  act  \^ 
obedience  to  the  warrant  it  is  immaterial  whether  the  warrant  b^ 

*  Harper  v.  Carr,  7  T.R.  271. 

f  ]Nttttin|^  V.  Jacl(son^  p.  Q  G.  ?.  B.  R.  Bull.  N.  P.  ^4, 
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any  J.  P,  until  demand  has  been  made  or  left  at  the  U8ua^ 
place  of  his  abode,  by  the  party  intending  to  bring  such, 
action,  or  by  his  attorney,  in  writing  (13),  signed  by  the 
party  (14)  demanding  the  same,  of  the  perusal  and  copy  of 
such  warrant,  and  the  same  has  been  refused  or  neglected 
for  six  days  after  such  demand ;  and  in  case,  after  such  de- 
mand and  compliance  therewith,  any  action  be  brought 
against  such  constable,  &c.  for  any  such  cause  as  aforesaid, 
without  making  the  J.  P.  who  signed  or  sealed  the  said  war- 
rant, defendant,  on  producing  and  proving  such  warrant  at 
the  trial,  the  jury  shall  give  their  verdict  for  the  defendant, 
notwithstanding  any  defect  of  jurisdiction  in  such  J.  P. ; 
and  if  such  action  be  brought  jointly  against  such  J.  P.  and 
such  constable,  &c.  then,  on  proof  of  such  warrant,  the  jury 
shall  find  for  such  constable,  &c.  notwithstanding  such  de- 
fect of  jurisdiction;  and  if  the  verdict  be  given  against  the 
J.  P.,  the  plaintitf  shall  recover  his  costs  against  him,  to  b^ 
taxed  in  such  manner  as  to  include  the  costs  which  the  plain- 
tiff is  liable  to  pay  to  the  defendant  for  whom  such  verdict  is 
found  as  aforesaid." 

S.  7.-*-"  Where  plaintiff  in  any  such  action  against  any 
J.  P.  obtains  a  verdict,  he  shall  be  entitled  to  double  costs,  if 
the  judge  (before  whom  the  cause  is  tried)  ip  open  court  will 
certify,  on  the  back  of  the  record,  that  the  injury  for  which 
such  action  was  brought  was  wilfully  and  maliciously  com- 
mitted." 

S.  8.-^**  No  action  shall  be  brought  against  any  J.  P, 
for  any  thing  done  in  the  execution  of  his  office,  or  against 
any  constable,  &c.  acting  as  aforesaid,   (lb)    unless   com- 

legal  or  not.  If  the  warrant  direct  the  officer  to  seize  "  stolen 
goods,**  and  he  seizes  goods  which  fall  within  the  dtscnption  con* 
tained  in  the  warrant  in  other  respf.'Cts,  although  they  turn  out  not 
to  be  stolen,  he  is  still  under  the  protection  of  the  statute.  Price 
y.  Messenger,  2  Bos.  &  Pul.  1 58. 

(13)  A  duplicate  original  of  demand  is  sufficient  evidence,  Jorj 
v.  Orchard,  «  Bos.  &  Pul.  39. 

(14)  Demand,  signed  by  attorney,  is  within  the  meaning  ofthiii 
tsection.     lb.  per  Buller,  J, 

(15)  "  Acting  as  aforesaid,"  that  is,  under  the  warrant  of  9 
oiagistrate.  If,  therefore,  a  constable  acts  without  a  warrant,  this 
statute  does  not  apply*  and  the  action  against  such  constable  may 
be  brought  after  the  expiration  of  six  calendar  months,  and  at  any 
time  within  the  period  allowed  by  the  statute  of  limitation?, 
61  Jac  1.  c.  16.  Postlethwaite  v.  Gibson,  Middx.  sittings  aft^r 
}a,  T.  41  G.  3.  le^nyon,  C.  J.  MSS.  and  3  E»p.  326,  S,  C, 
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menced  within  six  calendar  months  after  the  act  comirut-*» 
ted  (16)." 

For  the  further  protection  of  mas^istrates  it  i$  enacted^  by 
Stat.  43  G.  3.  c.  141.  that  in  all  actions  brought  against  any 
J.  P.,  on  account  of  any  conviction  made,  by  virtue  of  any 
act  oif  parliament,  or  by  reason  of  any  thing  done,  or  conw 
manded  to  be  done,  by  such  J.  P.,  tor  the  levying  of  any 
penalty,  apprehending  any  partv,  or  for  or  about  the  carry- 
mg  such  conviction  into  effect,  in  case  such  couviction  shall 
hate  been  quashed^  the  plaintiff,  in  such  action,  (besides  the 
value  and  amount  of  the  penalty,  which  may  have  been 
levied  upon  the  plaintiff,  in  case  any  levy  thereof  shall  have 
been  made,)  shall  not  be  entitled  to  recovpr  jiny  more  or 
greater  damages  than  the  surp  of  twopence,  nor  any  costs 
of  suit,  unless  it  shall  be  ejjpressly  alleged  in  the  declara-? 
tion  in  the  action  wherein  thp  recovery  shall  l}e  had,  and 
which  shall  be  in  (fn  action  upon  the  case  only^  that  such  acts 
were  done  maliciously,  and  without  any  reasonable  and 
probable  cause,  ^ect.  2. — And  further,  that  such  plaintiff 
shall  not  be  entitled  to  recover  against  such  justice  any 
penalty  wliich  shall  have  been  levied,  nor  any  damages  or 
costs,  in  case  such  justice  shall  prove  at  the  trial,  that  such 
plaintiff  was  guilty  of  the  oftience  whereof  he  had  been  con- 
victed, or  on  account  of  which  he  had  been  apprehended, 
or  had  otherwise  suffered,  and  that  he  had  undergone  no 
greater  punishment  than  was  assigned  by  law  for  such  of- 
fence. 

This  statute  applies  to  thpse  cases  only  where  there  has 
been  a  conviction  ^^ 


.     ■        aesz: 


III.  Of  the  Pleadings, 

The  general  issue  to  an  action  for  false  imprisonment  is, 
not  guilty. 

c  Massey  r.  Johnson,  B.  R.  Trin.  49  G.  3. 13  Easf,  67. 


(16)  If  a  man  be  imprisoned  by  a  warrant  of  J.  P.  on  the  1st 
day  of  January,  and  kept  in  prison  till  the  Ist  day  of  February,  he 
may  bring  his  action  within  six  months  after  the  1st  of  February, 
fpr  the  whole  is  one  enjtire  trespass.  Pickersgill  v.  Palmer,  Buh. 
N.  P.  ?4. 
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^  fey  stai.  7  Jac.  1.  c.  5.  (made  perpetual  by  21  JaC.  1.  c.  1%) 
in  an  action  upon  the  case,  trespass,  battery^  or  false  impri- 
6onmenty  against  a  J.  P.,  mayor,  bailifT*,  constable,  &c«  for 
any  thing  done  by  virtue  of  their  offices,  dr  against  any 
other  persons  acting  in  their  aid,  and  by  their  command,  con- 
cerning their  offices,  the  defendant  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence. 

In  other  cases,  matter  of  justification  must  be  pleaded 
specially.  Every  plea  of  justification  must  admit  the  tres- 
pass. 

To  an  action  for  false  imprisonment  brought  by  A.  against 
B.,  C,  and  D.'^,  they  pleaded  a  plea  of  justification,  under 
process,  wherein  B.  said,  that  he,  as  attorney  for  the  plaintiff 
in  the  original  action,  delivered  the  warrant  made  by  the 
sheriff  upon  the  process  to  C.  and  D.  as  hiel  bailiffs,  to  be 
executed  in  due  form  of  law,  and  that  C.  and  D.  thereupon 
arrested  the  plaintiff  A.^  and  detained  him  in  prison.  This 
was  holden  to  be  a  sufficient  admission  by  B.  of  the  trespass, 
for  the  purpose  of  his  justification ;  for  he  who  cbmmands 
or  directs  another  to  do  a  trespass  is  guilty  of  the  trespass, 
if  done  by  the  other  person  pursuant  to  his  direction. 

To  trespass  for  false  imprisonment,  the  defendant  may 
plead  that  he  did  it  by  lawful  authority. 

It  is  a  general  rule  of  pleadings  that  where  a  party  justi- 
fies a  trespass  under  an  authority  given,  he  must  shew  that 
authority*.  There  is  a  difference,  however,  in  this  respect, 
where  the  justification  is  under  judicial  process,  between 
the  party  to  the  cause,  or  a  mere  stranger,  and  the  offi- 
cer who  executes  the  process  of  the  court.  The  party  to 
the  cause,  or  mere  stranger,  must  set  forth  in  their  plea 
the  judgment ^  as  well  as  the  writ;  but  the  officer  need 
only  shew  the  writ*  (17)  under  which  he  acted,  for  he  is 

A  RowcT.Tutte,  Willeii,  14.  f  Per  Holt,  C.  J,    Burton  ▼.  Cole, 

c  1  Iiiftt.  983.  a.  Matthews  v.  Caijr»        Car'tb.  443. 
3  Mod.  137,  8.  Ca^th.  73.  S.  C.  g  Turntr  r.  Fblg^'tr,  1  Lc?.  95.  Cotes 

▼.  Micbin,  3  Ler.  so. 


(17)  Where  final  process  iswues,  a  return  is  not  necessary  (Hoe*8 
case,  5  Rep.  90.);  consequently  it  is  not  necessary  to  allege  that 
snch  process  was  returned.  (Howland  v.  Veale,  Cowp.  18.  recog^ 
nised  in  Cheasley  v.  Barnes,  10  East,  73.  but  there  said  by  Lord 
£llenborough,  C.  J.  that  if  any  ulterior  process  in  execution  is  to 
be  resorted  to,  to  complete  the  justification,  there  it  may  be  ne*^ 
cessary  to  shew  to  the  court  the  retuni  of  the  prior  writ,  in  orde 
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bound  to  execute  the  process  of  the  court,  hairing  com- 
petent jurisdiction,  without  inquiring  after  the  judgment* 
And  it  is  to  be  observed,  that  where  the  party  to  the  cause 
and  the  officer  join  in  pleading,  the  plea  must  contain  all  the 
requisites  which  would  be  necessary  in  case  they  had  pleaded 
separately  *;  for  it  is  a  general  rule,  that  where  two  or  more 
join  in  a  defence,  although  the  justification  may  be  sufficient 
for  one  or  more,  yet  if  it  be  not  sufficient  for  the  rest  it  will 
be  bad  as  to  all  the  defendants.  Such  are  the  rules  of  plead- 
ing, whQre  the  justification  is  founded  on  process  out  of  the 
superior  courts:  but  in  justifying  under  process  issuing  out 
of  inferior  courts,  a  greater  strictness  is  required*:  as,  1.  The 
nature  and  extent  of  the  jurisdiction  of  the  court  below 
ought  to  be  set  forth  (18);  for  the  judges  of  the  superior 
courts  are  not  bound  to  take  cognizance  of  it  N.  This  rule 
holds  even  in  justifications  by  officers.  2.  It  ought  to  be 
stated,  that  the  cause  of  action  below  arose  within  the  juris- 
diction of  the  court  beloxt ;  on  this  point,  indeed,  there  has 
been  a  diversity  of  opinion;  for  in  Gwynne  v.  Pool  and 
others,  Lutw.  935.  it  was  holden,  that  a  justification  by  the 
party,  judge,  and  officer,  to  whom  the  process  was  directed, 
was  good,  although  it  did  not  state  that  the  cause  of  action 
below  arose  withm  the  jurisdiction  of  the  court  below;  but 
in  Moravia  V.  Sloper  and  others,  Willes,  30.  (where  Willes, 
C.  J.  controverts  with  great  ability  the  reasoning  of  Powell, 
J.  in  Gwynne  v.  Poole)  the  propriety  of  this  decision  was 
questioned,  and  it  was  ruled,  that  although  it  might  not  be 
necessary  for  the  officers  (19)  of  the  court  below  to  make  this 

1i  Philips  V.  Biron,  Str.  sag.  Smith  v.  i  Moravia  v.  Sloper,  Willes,  37.  recojr* 
Bouciicr,  Str.  994.  Middleton  ▼.  iiized  by  Lawrence,  J.  in  fivans  r. 
Price,  Str.  1 J  84..  Munkley,  4  Tauot.  50. 


to  warrant  the  issuing  of  the  other.)  But  an  officer  who  justifies 
under  process,  which  he  ought  to  return  (and  all  mesne  process 
ought  to  be  returned)  must  shew  that  such  process  was  returned. 
Middleton  v.  Price,  Str,  1 184.  "  There  i.s  a  difference,  however, 
between  the  principal  officer,  to  whom  the  writ  is  directed,  and  a 
subordinate  t)fiicer';  the  former  shall  not  justify  undei^  the  process, 
imless  he  has  obeyed  the  order  of  the  court  in  returning  it;  other- 
wise it  is  of  one  who  has  not  the  power  to  procure  a  retHrn  to  be 
made"  Per  Holt,  C.  J.  in  Freeman  v.  Blewett,  Ld.  Raym.  633, 
634. 

(18)  It  is  not  necessary,  however,  to  make  a  profert  of  the  letters 
patent  by  which  the  court  is  erected.     Titley  v^  Foxall,  Willes,  689. 

(19)  But  see  Morse  v.  James,  Willes,  128.  where  it  was  holden, 
that  though  an  officer  need  not  set  forth  the  proceedings  at  length. 
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ftverilient  in  their  plea,  because  they  were  punishable  if  they 
did  not  obey  the  process  of  the  court,  yet  when  the  party,  or 
his  attonjey,  or  a  mere  stranger,  pleaded  a  justification  under 
process  of  an  inferior  court  of  record,  it  was  nec^essary  for 
them  to  state,  that  the  cause  of  action  arose  v,  itliin  the  ju-^ 
risdiction  of  the  court  (20).  Merely  stating  in  the  plea  the 
declaration  in  the  court  below,  which  contained  an  averment 
that  the  cause  of  action  arose  within  the  jurisdiction,  is  not 
sufficient,  for  such  averment  is  not  traversable''.  3.  Before 
the  time  of  Charles  the  Second,  it  was  necessary  to  set  forth 
the  proceedings  had  in  the  inferior  court  at  length  (21);  but 
now  they  may  be  set  out  shortly  with  a  taliicr  processtvm  est^; 
but  if  the  party  justify  under  a  capias  ad  respondendum^  a 

fc  Adney  r.  Vcrooii,  3  Lev.  243.  land  ▼.  Vrale,  Cowp.  18.  Higgiason 

I   Patrick  v.Jofauion,  3  Ler.  403.  Row-        ▼.  Martin,  2  Mod.  ji^7; 


and  though  he  may  justify  under  an  erroneous  process,  yet  it  must 
appear  that  the  process  issued  in  a  cause  wherein  the  court  belovr 
had  jurisdiction. 

(20)  But  it  is  not  necessary  to  set  forth  the  cause  of  action,  Row-, 
land  V.  Veale,  Cowp.  18.  recognized  in  Btlk  v.  Broadbeut,  3  T.  li; 
]iS3.  where  the  same  doctrine  was  applied  to  a  justitication  under 
mesne  process  issuing  ont  of  a  superior  court,  and  in  which  the  de- 
fendant merely  stated,  that  the  writ,  upon  which  the  plaintiff  had 
been  arrested,  bad  been  issued  upon  an  affidavit  to  hold  to  bail, 
without  stating  any  cause  of  action  for  which  the  plaintiff  was  liable 
to  be  arrested. 

(^  I )  There  is  an  obiter  dictum  in  Morse  v.  James,  Willes,  1 28, 
that  the  plaintiff,  or  a  mere  stranger,  must  set  forth  tlie  proceed- 
ings at  lengtli,  and  it  is  tliere  said  to  have  been  established  in 
Moravia  v.  Sloper.  Upon  au  examiiiatioa  of  that  case,  I  cannot 
find  that  any  sucli  point  was  expressly  decitied  in  it.  The  court, 
indeed,  in  tlmt  case  wore  of  opinion,  that  the  paity,  having  set 
forth  acapias,  ought  to  i)ave  shewn  a  precedent  summons,  and  that 
from  the  taliter processum  est,  as  there  pleaded,  a  summons  could 
not  be  presumed.  It  is  worthy  of  remark,  that  Witlcs,  C.  J., 
speaking  of  Mordvia  v.  Sloper,  in  Titley  v.  Foxall*,  sa3s,  **  we 
held,  in  Moravia  v.  Sloper,  that  taliter  processum  est  would  be  sttf* 
Jicienit  if  it  did  not  appear  (as  it  did  in  that  case)  tiiat  tiiere  could 
not  have  been  a  precedent  summons.  So  in^Johnson  v.  Warner,^ 
Willes,  528.  it  was  holdeu  that  this  mode  of  pleading,  by  taliter 
processum  est 9  was  good,  and  the  modern  pactice  is  in  conformity 
with  it,  Kowlaad  v.  Vealci  Cowp.  18.  and  1  Wms.  Sauud.  9*2* 
n.  {2)w 

»  WiUes,  690. 
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precedent  summons  ought  to  be  set  forth",  or  at  least  the 
plea  ought  to  be  so  framed,  that  the  court  may  intend  that 
a  precedent  summons  had  issued^  for  a  capias  without  a 
summons  is  illegal*  Where  it  is  stated  that  the  capias  is-^ 
sued  at  the  same  court  at  which  the  plaint  was  levied,  this 
intendment  cannot  be  made*;  but  where  it  appears  on  the 
plea  that  the  plaint  was  levied  at  one  court,  and  the  capias 
issued  at  a  subsequent  court,  and  this  allegation  is  introduced 
by  a  taliter  processum  est^  there  such  intendment  may  be 
made^ 

In  justifying  a  trespass  under  the  process  of  a  foreign 
court,  it  seems  that  the  plea  should  be  formed  in  analogy 
to  similar  justifications  under  the  process  of  our  inferior 
courts;  but,  at  any  rate,  a  plea  which  only  states  that  the 
court  abix>ad  was  governed  by  foreign  laws,  that  the  pro- 
perty seized  was  within  its  jurisdiction,  that  certain  legal 
proceedings  were  had,  according  to  such  foreign  laws, 
against  the  property  in  question,  in  such  court  having  com«> 
petent  juriscfictiou  in  that  behalf,  et  taliter  processum,  SfC» 
that  the  defendant  was  ordered,  by  the  said  court  having 
competent  authority  in  that  behalf,  to  seize  the  property, 
is  bad,  as  being  too  general,  and  not  giving  the  plaintiff 
notice,  whether  the  deiendant  justified  as  an  officer  of  the 
court,  or  party  to  the  cause,  or  of  what,  nature  the  charge 
was,  or  by  whom  instituted,  or  what  the  order  of  seizure 
was,  whether  absolute  or  quousque^  &c.^ 

'  Regularly,  process  ought  to  describe  the  party  against 
whom  it  is  meant  to  be  Issued,  and  the  arrest  of  one  persoil 
cannot  be  justified  under  a  writ  sued  out  agfiiinst  another. 

To  trespass  for  false  imprisonment*  by  A.  B.  the  defend* 
ant  pleaded,  that  J.  S.  6uea  out  a  Writ  of  latitat  against  the 
plaintiff,  A.  B.,  therein  called  by  the  name  of  C.  B.  directed 
to  the  sheriff  of  L.,  and  then  Set  forth  the  writ,  authorizing 
the  sheriff  to  arrest  C.  B.  &c.,  who  directed  his  warrant  to  the 
defendant,  and  thereby  commanded  him  to  take  the  said  A.  B. 
therein  called  by  the  name  of  C.  B.  &c.,  concluding  with  an 
averment,  that  the  said  A.  B.  and  C.  B.,  in  the  said  writ  and 
warrant  mentioned,  are  one  and  the  same  person.  On  general 
demurrer,  the  plea  was  holden  to  be  bad.  Lord  EUenboroughi 
C.  J.  observing,  that  this  case  was  exactly  the  same  in  prin* 

m  MarpoleV.  Basnet,  Willes,  39.  n.  (a.)  t.  Freeman,  reported  in  Say.  81.  and 

n  See  Titley  ▼.  Foxall,  Willea,  68S.  8  Wile.  5.  and  illnstrated  by  Dmra* 

o  Marpole  v.  Baanett,  ubi  tup.  Mur-  ford,  Willes,  39. 

pliy  ▼.  Fitzgerald,  Willes.  3S.  u.  (a  )  q  Collett  ▼.  Ld.  Keith,  9  East,  8^. 

p  Titley  ▼.  Foxall,  Willes,  688.  Adams  r  Shadgett  v.  Clipton,  8  £ast,  38S. 
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ciple  as  Cole  v.  Hindson,  6  T.  R.  234.  (22).  And  Lawrence, 
J.  said,  in  Cole  v.  Hindson,  Lord  Kenyon  obsei*ved,  that  there 
was  not  any  averment  that  the  plaintiff  was  known  as  well  by 
the  one  name  as  the  other;  neither  was  there  any  such  aver- 
ment in  this  case. 

A  peace-officer  may  justify  an  arrest  in  the  day-time  on 
a  reasonable  charge  of  felony  without  a  warrant,  although 
it  should  afterwards  appear,  that  a  felony  had  not  been 
committed'.  So  watchmen  and  beadles  have  authority 
at  common  law  to  arrest  and  detain  in  prison  for  examina- 
tion, persons  walking  in  the  streets  at  nighty  whom  there 
is  reasonable  ground  to  suspect  of  felony,  although  there 
is  no  proof  of  a  felony  having  been  committed".  But 
when  a  private  person  apprehends  another  on  suspicion  of 
felony,  he  does  it  at  his  peril,  and  is  liable  to  an  action,  unless 
be  can  establish  in  proof  that  the  party  has  actually  been 
guilty  of  a  felony  *.  Proof  of  mere  suspicion  will  not  bar  the 
action,  although  it  may  be  ^iven  in  evidence  in  mitigation  of 
damages ^  And  the  plea  justifying  an  arrest  by  a  private, 
person,  on  suspicion  of  felony,  must  shew  the  circumstances, 
from  which  the  court  may  judge,  whether  the  suspicion  were 
reasonable*. 

It  is  lawful  for  a  private  person  to  do  any  thing  to  prevent 
the  perpetration  of  a  felony.  Hence  the  imprisonment  of  a 
husband  by  a  private  person,  to  prevent  him  committing 
murder  on  his  wife,  is  justifiable*.     So  if  two  persons  are 

t  SAmnel  ▼.  Payne,  Doiig.  358.     See        Sittinirs  after  H.  T.  51  G.  3.  coran 

also  Catd.    391.   9   Eny.  N.  P.  C.         Ilealb,  J.  MS. 

S40.  and  J  Camp.  N.  P.  C.  420.  y  S.  C. 

a  Lairreuce  v.  Hcdger,  3  Tauot.  14.        z  Mure  ▼.  Kaye,  4  Tauot.  34. 
X  Adams  w.  Moore,  C.  B.  Middlesex    a  Haudcock  v.  Baker,  2  Bos.  Si  Pul. 

2(iO. 


(22)  In  that  case  to  trespass  for  taking  the  goods  of  A.  B.  the 
defeDdant  (an  ofiicer]  pleaded  that  he  took  them  under  a  distrin^^as 
against  C.  B.,  meaning  the  said  A.  B.,  to  compel  an  appearance, 
averring  that  A.  B.  and  C.  B.  were  the  same  person.  N.  A.  B* 
bad  not  appeared  in  the  original  action.  On  demurrer,  the  plea 
was  holden  to  be  bad;  Lord  Kenyoo,  C.J.  observing,  that  this  was 
distinguishable  from  CravMl'ord  v.  Satchwell,  Str.  1918.  where  it  was 
deterroined,  that  the  defendant  might  be  taken  in  execution  by 
virtue  of  a  ca.  sa.  under  a  wrong  iiume;  for  there  the  party  had 
appeared  in  the  original  avtiouy  and  done  an  act  to  avow  that  he  was 
Muedbfj  the  right  name.  See  Price  v.  flarwood,  3  Camp.  N.  P.  C. 
10H.  and  ante. 
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fighting,  and  there  is  feason  to  fear»  that  one  of  them  wiU  be 
killed  by  the  other,  it  is  lawful  to  part  them  and  impriaoD 
them,  until  their  anger  is  cooled*. 

A  justice  of  the  peace  may  commit  a  feme  covert  who  is  a 
material  witness,  upon  a  charge  of  felony  brought  before 
him,  and  who  refuses  to  appear  at  the  sessions  to  give  evi- 
dence or  to  find  sureties  for  her  appearance*. 

In  general  where  an  affray  takes  place  in  the  presence  of  a 
constable'',  he  may  keep  the  parties  in  custody  until  the  affray 
is  over,  or  he  may  carry  them  immediately  before  a  magis- 
trate* 

If  a  plea  of  justification  consist  of  two  facts*,  each  of 
^'hich  would,  when  separately  pleaded,  s^mount  to  a  good 
defence,  it  will  sufficiently  support  the  justification  if  one 
of  these  facts  be  found  by  the  jury.  Hence,  where  to  an  ac- 
tion for  false  imprisonment  against  a  sheriff,  he  pleaded  that, 
at  the  time  whe6*the  trespass  was  committed,  the  defendant 
was  sheriff  of  the  county  of  S.,  and  in  that  character  was 
presiding  at  the  election  of  knights  of  the  shire  to  serve 
for  the  county  in  parliament;  and  because  the  plaintiff  as- 
saulted the  defendant,  and  made  a  great  noise  and  disturb- 
ance, and  obstructed  the  defendant  in  the  execution  of  his 
duty,  he  ordered  a  constable  to  take  the  plaintiff  into  cus- 
tody and  carry  him  before  a  J.  P. ;  and  the  jury  found  that 
the  plaintiff,  who  was  a  freeholder,  did  not  assault  the 
defendant,  but  that  all  the  other  facts  contained  in  the  plea 
were  proved:  it  was  holden,  that  that  part  of  the  plea, 
which  the  jury  had  found,  constituted  a  good  defence;  for 
although  the  sheriff  h^d  not  aily  aut(iority  ta  commit,  yet  it 
was  his  duty  to  preserve  order  and  decency  in  the  county 
court 

In  an  action  for  false  imprisonment,  if  the  defendant  can 
take  advantage  of  the  statute  of  limitations,  he  must  plead 
that  he  was  not  guilty  within  four  years. 

If  an  action  be  brought  for  detaining  plaintiff  in  prison  ^ 
from         ■  to  ,  and  defendant  plead  (as  he  may) 

as  to  part,  not  giulty  within  four  ijears^  plaintiff  may  reply, 
that  it  was  one  continued  imprisonment,  and  so  oust  the  de- 
fendant of  the  benefit  of  the  statute. 


b  sRoiri  Afn*.  55f).  ( E)  pi  3.  e  Spilnbary  ▼.  Micklethwwte,  i  Taao* 

c  Bennet  v.  Wntsioii,  3  M.  &  S.  |.  toii*ii  R.  146^ 

d  Cburcbill   ▼.    Mattbeti's,    Nutt,  ^  f  CoTtotry  t.  Aptley,  Salk.  490. 

H^!l,  Somcriet.  Sumoi*  Au.   1H08, 
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Where  a  declaration  for  false  imprisonment  against  A.  and 
B.  contained  two  counts',  to  both  of  which  the  defendants 
pleaded  not  guilty^  and  justified  the  first  under  mesne  process^ 
A.  as  the  plaintiff  in  that  action,  and  B.  as  the  bailiff,  and  the 
plaintiff,  by  a  new  assignment,  admitting  the  arrest  to  be  law- 
ful, replied  that  B.,  with  the  consent  of  A  ^  voluntarily  re-t 
leased  htm,  and  that  they  afterwards  imprisoned  him  for  the 
time, mentioned  iq  die  first  count;  the  plaintiff  iiaTing  failed 
in  proviog  the  new  asaignment,  by  not  shewing  the  consent 
of  A. ;  it  was  holden  that  he  should  not  be  permitted  to  pjove 
the  aame  trespass  against  B.  under  the  other  count 

The  plaintiff  dedared  $;>r  an  assauk,  battery,  and  impri-^  * 
sonment,  and  having  proved  a  trifling  imprisonn^nt^^  but  not 
any  battery,  obtainea  a  verdict,  with  qiie  farthing  damages, 
Sir  James  Mansfield,  C.  J.  certified  under  stat.  43  Eliz.  c.  6* 
An  application  was  made  to  the  court,  itbat  the  plaintiff 
might  have  full  costs,  notwithstanding  the  certificate,  on  the 
ground  that  every  imprisonment  included  a  battery,  and  con-r 
sequently,  that  this  case  fell  within  the  exception  mentioned 
in  the  statute;  but  the  court  were  clearJy  of  opmion,  that  the 
plaintiff  was  deprived  of  his  costs  by  the  certificate;  observ-» 
mg,  that  it  was  absurd  to  contend  that  every  imprisonment 
included  a  battery.  It  may  be  remarked,  that  Kenyon,  C.  J. 
had  ruled  otherwise  in  Oxley  v.  Flower  and  another,  B.  R. 
Middlesex  Sittings,  December  4th,  1800,  MSS.  In  an  action 
for  false  imprisonment,  the  jury,  by  the  direction  of  the  C.  J., 
found  a  verdict  for  the.  plaintm  with  Is.  damages.  Erskine, 
for  the  di^feodant,  requested  the  C.  J.,  to  certify;  but  he  re* 
fused,  on  the  ground  taken  by  the  counsel  for  tne  plaintiff  in 
the  preceding  case,  that  every  imprisonment  included  a  bat- 
tery, and  consequently  that  this  ca^  fell  with  in  the  exception 
mentioned  in  the  statute. 

It  might  be  inferred  from  the  preceding  case  of  Emmett  v. 
Lyne,  that,  if  a  battery  were  proved,  the  judge  could  not 
certify;  but  it  has  been  solemnly  decided,  in  Wiffin  v.  Kin-r 
card,  -2  New  R.  47 1.  that  whether  there  be  a  proof  of  a  battery 
or  not,  still  the  judge  may  certify,  with  respect  to  the  impri- 
sonment, and  thereby  deprive  the  plaintiff  of  his  costs. 

%  AUcinpoov.  HfiUrvoii^sT.  R.  179.      li  Kminett   ▼.   Lyne,    %  BO0.  ^  Pa), 


?9 


(    868     ) 


CHAP.    XXV^ 

INSURANCE. 
I.  Of  Insurance  in  gemraL 
11.  Of  Marine  Imurance-^The  Policy— Different 

Kinds---Requisites--Rule  of  Construction. 
HI.  What  Persons  may  be  insured— Who  may  be 
Insurers-^Whal  may  be  insured. 

IV.  Of  Losses^ 

1.  By  Ferils  of  the  Sea. 

5.  By  Capture,  and  herein  of  the  Effect  of  an 
*  Embargo  on  the  Contract  of  Insurance. 

3.  By  Arrests,  ^c 

4.  By  Barratry. 

6.  By  Fire. 

V.  Of  total  Losses  and  of  Abandonment. 

VI.  Of  partial  Losses. 
VII.  Of  Adjustment.  ,    .  t    n 

Vlll.  OftheRemedy  by  Action  for  Breach  of  the  Con- 
tract  of  Insurance,  and  herein  of  the  Decla- 
ration—Pleadings— Consolidation  Rule. 
IX.  Of  the  several  Grounds  of  Defence  on  which  the 
Insurer  may  insist, 
1.  Alien  Enemy. 

S.  Illegal  Voyage  or  illegal  Commerce. 
S.  Misrepresentation. 

4.  Breach  of  Warranty, 

(I.  Time  of  sailing. 

2.  Safety  of  a  Ship  at  a  particular 
Time. 

3.  To  depart  with  Convoy. 

4.  Neutral  Property. 
il.  Not  to  deviate. 

Implied  J^^  Seaworthiness. 

i.  Re-assurance. 
6.  Wager  Policy. 
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X.  Evidence. 
XI.  Return  of  Premium. 
XII.  Of  BoUomry  and  Respondentia.  , 

XIII.  Insurance  upon  Lives. 

XIV.  Insurance  against  Fire. 


].  Of  Insurance  in  general. 

Insurance  is  an  agreement  whereby  one  party,  in  con- 
sideration of  a  sum  of  monjey,  either  given  or  contracted  for, 
undertakes  to  pay  to  the  other  party  a  certain  sum  of  money 
upon  the  happening  of  some  event  A  policy  of  insurance 
is  the  instrument  in  which  the  terms  of  this  agreement  are 
set  forth.  To  this  instrument  the  insurer  having  subscribed 
his  name,  and,  in  the  case  of  marine  insurances,  the  sum  which 
he  undertakes  to  pay,  in  case  the  contingency  happens,  is 
termed  the  insurer  or  underwriter.  The  sum  of  money,  re- 
ceived by  the  insurer  as  a  consideration  for  his  undertaking, 
is  termed  the  premium,  and  the  party  protected  by  the  insur- 
ance the  insured  or  assured.  'I  he  subject  matter  of  insur- 
ance is  as  various  as  the  different  species  of  property,  and 
the  different  kinds  of  danger  to  which  they  may  be  exposed. 
In  some  cases,  however,  a  contract  of  insurance  may  be  void^ 
as  being  against  the  policy  of  the  common  law;  in  other 
cases,  as  being  contraiy  to  the  express  provisions  of  a  sta- 
tute (1).  These  are  the  only  limits  to  the  subject  of  insur- 
ance. The  following  sections  will* be  confined  to  an  investi- 
gation of  three  species  of  insurance  only :  1.  Marine  insur- 
ance. 2.  Insurance  upon  lives.  X  Insurance  against  losses 
by  fire. 


(l)  The  interference  of  the  legislature  has  frequently  been 
deemed  necessary  to  provide  against  the  mischiefs  arismg  from  in- 
surances calculated  merely  to  excite  and  encoura^  a  spirit  of  gam* 
ing,  and  thereby  to  subvert  the  morals  and  impair  the  industrious 
habits  of  the  people.  See  the  stat.  9  Ann.  c.  6.  s.  57.  whereby  a 
penalty  is  imposed  on  persons  setting  up  offices  for  making  assur- 
ances on  marriages,  births,  christenings,  and  service.  See  also  stat* 
^7  G.  3.  c.  !•  against  fraudulent  insurances  upon  lottery  tickets. 
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II.    Of  Marine    Insurance — The    Policy — Different 
Kinds — Requisites— Rule  of  Construction. 

Of  Marine  Insurance, — ^Marine  insurances  are  made  foi^ 
the  protection  of  persons  having  an  interest  in  ships,  or  goods 
on  board,  from  the  loss  or  damage  which  may  happen  to 
them  during  a  certain  voyage,  or  a  fixed  period  of  time*. 

Insurance  on  ships  and  merchandize  greatly  conduces  to 
the  advancement  of  trade  and  navigation,  and  the  extension 
of  commerce,  by  dividing  a  risk  which  might  be  ruinous, 
and  enabling  parties  to  undertake  larger  adventures  than  it 
would  otherwise  be  prudent  for  them  to  undertake. 

The  nature  of  this  contract  is  a  contract  of  indenmity**, 
and  this  principle  ought  always  to  be  kept  in  view  in  consi- 
dering questions  relative  to  insurance. 

The  Policif. -^The  policy  of  insurance,  which  has  been  de- 
fined to  be  the  instrument  in  which  the  terms  of  the  agree- 
ment are  set  forth,  is  generally  printed,  with  a  few  terms 
superadded  in  writing,  calculated  either  to  control  and  con- 
fine, or  to  enlarge  and  extend,  the  printed  language,  and 
thereby  to  render  it  subservient  to  the  intention  of  the  parties 
in  the  particular  contract.  The  form  of  the  policy  is"  at  this 
day  nearly  the  same  as  that  anciently  used  among  mer- 
chants (2);  every  policy  still  referring  to  those  made  in  Lom- 
bard-street, where  the  Italians  (who  introduced  them  into 
England),  used  to  meet  at  a  house  called  the  Pawn-house,  or 
Lombard,  for  transacting  business,  before  the  building  the 
Royal  Exchange.  The  instrument  is  inaccurate  and  ungrani- 
matical,  but  having  acquired  a  sense  from  judicial  decision 
and  the  usage  (3)  of  trade,  it  may  be  safer  to  adhere  to  the 


a  Marsh/ s. 

b  Godsall  v.  Boldero,  B.  R.  M.  33  G.  3. 
9  £a6t,  81.  recognised  by  Ld.  Ellea- 


borottgh  jn  Bainbridge  r.  Nelson^ 
10  East,  344. 
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(2)  See  the  form  of  policv  of  insurance  used  in  London  on  ship 
or  goodd  in  the  appendix  to  Mr.  Park's  valuable  treatise.  See  the 
Scotch  form,  inMUIar's  Elements  of  the  Law  relating  to  Insurancess 
8vo,  1787.  p-  30, 

(3)  How  far  the  words  of  this  written  instrument  ought  to  be 
controlled,  or  any  words  supplied  from  the  usage  of  merchants,  is 
a  question  which  deserves  great  consideration,  as  it  may  affect  a 
tnain  principle  in  the  law  0?  evidence* 
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old  form  timn  to  substitute  anather,  though  more  correct. 
It  is  a  simple  contract,  by  which  the  heir  is  not  bound, 
aithougit  the  word  '*  hcfirs"  is  etroneously  used  in  the  present 
ferm  of  the  policy.  The  parties  are  bound  by  the  contents 
of  the  instrument,  an^  yrirl  not  be  permitted  to  give  parot 
evidence  contradicting*  or  restraining^  the  express  terms 
thererf{4J. 

Different  Kinds  of  Policies. — Policies  are  of  four  difierent 
kinds :  1.  An  interest  policy.  3.  A  wager  policy.  3.  An 
fqpen  policy.    4.  A  valued  policy. 

1.  An  irUerest  policy  is,  where  the  assured  has  a  real,  sub-* 
stantial,  assignable  interest  in  the  thing  insured''. 

2.  A  wa^r  poliey  is  an  iasurance  founded  on  an  imaginary 
VBk,  where  the  inaared  has  not  any  interest  in  the  thing  ii>* 
9Uffedy  and  consequently  cannot  sustain  any  injury  by  the 
happening  of  the  event  insured  against 

3.  An  opeor  policy  is,  where  the  vahie  o^  the  thing  insured 
Hinot  inserted  m  the  poliey,  and  must  therefore  be  proved  at 
the  trial,  if  a  loss  happens. 

4.  A  tmkted  policy  is  where  the  value  of  the  thing  insured 
has  been  settled  l^  agreement  between  the  parties,  and  that 
▼alBe  inserted  in  the  policy  in  the  nature  of  liquidated  da- 
imges'so  as  to  superseae  the  necessity  of  proving  it,  rn  cane 
of  a  total  loss.  The  custom  of  making  valaed  policies  arose 
soon  after  the  stat  19  6.  2.  c.  37-  and  such  policies  were 

c  Kmiiies  ▼.  Knifthtly,  Skinii.  54.    See    d  Weston  ▼.  Eoief,  l  Taunton'fl  R« 

also  Uenkle  t.  the  Royal  Excb.  Ass.         115. 

C«np.  1  Ves.  317.    it^Dare  ▼.  Gra«-    e  Marsl]all>  199. 
r  liatt,  3  Camp.  N  P.  C.  A7.    Meyer 

▼.  Everth>  4  Camp.  N.  P.  C.  99. 


(4)  A  mistake  m  a  policy  may  be  altered,  by  ewnsenty  after  it  » 
underwritten.  Bates  ▼.  Grabham,  Salk.  444*  In  a  case  where  the 
cterk  of  the  aoderwriter  had  been  K^ilty  of  a  mistake,  and  had  not 
piArsiied  the  written  instruction  of  the  underwriter,  a  court  of  equity 
decreed  relief.  Motteux  v.  Gov,  and  Comp.  of  London  Asaur* 
ance,  1  Atk.  545.  A  policy  was  executed  by  defendant  in  the 
printed  form*,  without  any  specific  subject  of  insurance  being  in- 
serted in  writin<5,  or  value  declared.  The  subject  matter  was 
afterwards  added  in  writing,  and  the  addition  signed  by  other 
underwriters.  It  was  holden,  that  the  assured  could  not  recover 
against  defendant,  who  had  not  so  signed,  on  the  contract^  as  it 
stood  altered  by  the  inseitioa. 

*  Langhorn  v.  Cologan,  4  Taant<  330. 
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decided  to  be  legal  by  Lee,  C.  J.  since  which  time  the  con- 
stant usage,  in  case  of  a  total  lose,  has  been  to  let  the  valua- 
tion stand,  and  the  parties  are  estopped  from  altering  it. 
That  statute  was  made  in  order  to  prohibit  mere  wagering 
policies  by  persons  insuring  who  had  no  interest  in  the  thing 
insured,  and  therefore  it  avoids  policies  made,  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy 
itself.  The  elTect,  therefore,  of  a  valued  policy  is  not  to 
conclude  the  underwriter  from  shewing  that  the  assured  had 
no  interest^  and  that  in  fact  it  was  a  mere  wagering  policy 
within  the  statute ;  but  in  order  to  avoid  disputes  as  to  the 
quantum  of  tlie  interest  of  the  assured,  the  parties  agree  that 
it  shall  be  estimated  at  a  certain  value. 

If  goods  are  fraudulently  overvalued  in  a  policy  of  insur- 
ance, with  intent  to  cheat  the  underwriters,  the  contract  is 
entirely  vitiated,  and  the  assured  cannot  recover  even  for  the 
value  actually  on  board". 

Requisites  of  the  Folicy. — In  order  to  illustrate  fhe  nature 
of  tlie  policy,  it  will  be  pr(M>er  to  consider  the  ess^itial  parts, 
of  whicli  it  is  composed,  wnich  are  afi  follows:  1.  The  name 
of  tUe  party  insured,  or  of  his  agettt  S.  The  name  of  the 
sb^x  3.  The  subject  matter  of  the  insurance.  4.  The 
vf^age  insured.  5..  The  perils  against  which  the  insurer 
uadertakes  to  indemnify  the  assured.  6,  The  memorandum. 
7.  The  date.and  subscription.    8.  The  stamp. 


1.  The  Npme  of  the  Party  itisure<i. 

A  custom  prevailed  formerly  of  effecting  marine  insur- 
ances in  blanK,  that  is,  without  specifying  the  name  of  the 
person  for  wiiose  benefit  such  insurances  were  made.  This 
practice  having  been  found  pioductive  of  great  inconveni- 
ence, it  was  ejiactedi  by  stat.  26  G.  3.  c.  44.  that  where  poli- 
cies were  made  by  persons  residing  in  Great  Britain,  the 
names  of  the  persons  interested  should  be  inserted  therein, 
or  the  names  of  the  persons  who  should  effect  the  same,  as 
agents  for  the  persons  interested,  and  in  the  case  of  persons 
not  residing  in  Great  Britain,  the  names  of  the  agent  Soon 
after  this  statute  was  passed,  a  c|uestion  arose  upon  it,  whe- 
ther, when  an  agent  ciFected  a  policy  for  his  prmcipal  resid- 
ing abi'oad,  it  was  necessary  tiiat  the  name  of  the  agent 
should  be  inserted  in  the.  policy,  eo  Kumi/ie,  as  agent.     The 
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Court  of  King's  Bench  were  clearly  of  opinion  that  it  was  ne- 
cessary^. It  was  also  hoklen  to  be  necessary,  that  the  names 
of  all  the  persons  interested  should  be  inserted-^ 

The  provisions  of  the  preceding  statute  having  been  found 
to  be  injurious  to  the  interests  of  the  ship-owners  and  mer- 
chants, and  inadequate  to  the  purpose  for  which  they  were 
designed,  the  legislature  again  interposed,  by  repealing  this 
statute,  and  enacting  anotiier*^,  whereby  it  was  declared^ 
"  that  no  person  should  eflect  any  policy  on  any  ship,  goods, 
or  other  property,  without  first  inserting  the  names,  or  usual 
stile  and  fh-m  of  dealing  (5),  of  the  persons  interested  in  such 
assurance ;  or  of  the  consignors  or  consignees  of  the  property 
insured;  or  of  the  persons  residing  in  Great  Britain  who  re- 
ceive  the  order  for,  and  effect  the  policy;  or  of  the  persons 
who  give  the  order  to  the  agent  immediately  employed  to 
effect  the  policy;  and  that  every  policy  made  contrary  to  the 
meaning  of  this  act  should  be  void  [6]" 

It  is  not  necessary  under  this  statute  (as  it  was  under  the 
former)  that,  where  an  insurance  is  effected  by  an  agent,  the 
name  of  the  agent  should  be  inserted  in  the  policy,  erj  nomine, 
as  agent.  Hence  where  apolicy  was  effected  by  A.  and  Co.* 
(who  were  the  brokers  and  general  agents  of  the  party  inter- 
ested,) and  A.  and  Co.  were  not  de.scribed  as  agents  in  the 
policy;  but  it  having  been  averred  in  the  declaration,  that 
"  A  and  Co.  were  the  persons  residing  in  Great  Britain,  who 
received  the  order  for»  and  effected  the  insurance/'  it  was 
holden  sufficient. 

In  a  case  where  the  policy  was  effected  by  insurance- 
brokers",  who  stated  themselves  in  the  policy  to  nave  effected 
it  •'  as  agent*?;"  and  it  was  averred  in  the  declaration  that 
they  were  the  persons  resiiliug  in  Great  Britain  who  re- 
ceived the  order  for  and  effected  the  insurance;  but  it  did 
not  appear  that  they  were  in  any  other  instance  the  agents 

h  Pray  r.  Edie,  i  T.R.  314.  I   De  Vigoier  ir.  Swaiison,  B.  R.  M. 

i   Wiitan  v.  Resston,  London  Sittings  ao  G.  3.  I  Bos.  &  Bui.  34(3.  n. 

aAcr  M.  T.  1787.  Park,  ]8.  m  Bell  v.  GihuU)  i  Bos.  &  Pul.  345. 
k  ab  G.  3.  c.  56. 


(5)  The  jiersons  interested  were  denominated  in  the  policy, 
**  The  trustees  of  Messrs.  K.  F.  and  Co."  Lord  EUenborough 
thought  that  this  might  be  considered  as  their  usual  stile  and  firm 
of  dealing  for  the  purposes  of  this  act.  Hibbert  v.  Martin,  1  Camp. 
N.  P.  C.  538. 

(())  '<  This  statute  must  receive  the  most  liberal  construction^ 
that  the  words  will  bear."     Per  BuUer,  J.  1  Bos.  &  Pul.  922. 


IJ^SUAANCE. 


of  the  party  interested;  it  was  objected,  that  a  mere  broker 
was  not  within  the  description  of  persons  mentioned  in  stat* 
28  G.  3.,  and  that  by  the  expression  **  as  agents/'  used  in  the 
policy,  the  underwriter  had  been  deceived^  since  he  might 
H;\ve  been  led  to  suppose  that  the  brokers  were  the  general 
agents  of  the  plaintitf,  which  they  did  not  appear  to  have 
been.  But  the  court  overruled  the  objection,  conceiving  that 
the  intention  of  the  legislature  had  been  satisfied  by  inserting 
tbe  names  of  the  persons  mmediately  employed  to  effect  the 
policy. 

•  A.  having  consigned  a  cargo  to  B. ",  transniitted  the  bills 
of  lading  to  C.  his  (i.  e.  A/s)  general  agent,  with  directions  to 
deliver  them  to  B.,  in  order  tnat  B.  might  insure  the  cargo; 
shortly  afterwards  A.  drew  a  bill  of  exchange  on  p.  for  the 
amount  of  the  cargo  in  favour  of  C,  and  remitted  the  same  to 
C.  to  procure  acceptance.  B.  refused  to  accept  the  bill  of 
exchange,  and  returned  the  bills  of  lading  to  C,  who  there- 
upon caused  an  insurance  to  be  effected  on  the  cargo  in  bis 
own  name,  and  havimg  informed  A.  of  whnt  he  bad  done,  A. 
afyprovedof  it  A  loss  ha[^ned.  In  an  action  on  the  policy 
it  was  averred,  in  the  dedaration,  that  the  interest  was  in  A., 
and  that  C.  made  the  insurance  as  his  agent,  and  for  his  use 
and  benefit,  and  that,  at  the  time  of  making  it^  C.  resided  in 
Great  Britain.  It  was  hoUben,  that  C.  fell  within  the  descrip- 
tion of  persons  mentioned  in  the  statute:  1.  He  might  be  con- 
aidered  as  the  consignee,*  inasmuch  as  be  was  the  general  agent 
of  A.,,  and  had  in  his  possession  the  bills  of  lading  which  had 
b^n  returned  by  B.,  tae  original  consignee.  2.  He  might  be 
considered  as  the  person  who  had  received  the  order  to  insure; 
for  the  subsequent  approbation  of  A.  was  equivalent  to  a  pre- 
vious order,  and  consequently  the  policy  was  well  eflected  in 
the  name  of  C, 

A  declaration  stating  that  A.  (the  plaintiff*)  caused  to  be 
effected  a  policy,  containing  that  B.  made  assurance,  and 
averring  the  interest  in  C.  with  a  promise  by  the  defendant 
to  the  plaintiff,  in  consideration  of  the  premium  paid  by  the 
plaintifl',  was  holden  good,  after  verdict  **. 


2.  The  Name  of  the  Ship. 


The  name  of  the  ship  should  be  truly  described  in  the 
policy,  for  if  the  underwriter  should  be  deceived,  or  preju- 

W  WoliT  F.  Horncaitle,  i  Boi.  &  P«l.       ^  MtUitli  ▼.  Bell,  i&  East,  4. 
316. 
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diced  by  a  false  name  having  been  given  to  him,  he  will  not 
be  bound.  To  avoid  any  inconvenience  which  may  arise  from 
a  mistake  in  the  name  of  a  ship,  it  is  usual  to  add  in  the  po^ 
licy,  to  the  name  given,  these  words,  "or  by  whatever  other 
name  or  names  the  same  ship  should  be  called  ;'*  in  which 
case,  although  it  should  appear  that  the  real  name  of  the  ship 
was  different  from  that  inserted  in  the  policy,  yet,  if  the  iden- 
tity of  the  ship  can  be  proved,  and  if  it  does  not  appear  that 
the  underwriter  will  sustain  any  prejudice,  the  variance  will  be 
held  nn  material. 

As  where  an  insurance  was  made  upon  a  ship  called  the 
Leopard',  "  or  by  whatsoever  other  name  or  names  the  same 
ship  should  be  called,"  whereof  was  nraster,  for  that  voyage, 
A.  B.,  and  upon  the  evidence  of  A.  B.  it  appeared,  that  the 
ship  of  which  he  was  master  was  called  the  Leonard,  and 
was  never  called  by  the  name  of  the  Leopard;  it  was  holden, 
by  Lee,  C.  J.  that  by  reason  of  the  general  words,  "  by  what- 
soever name,  &c."  it  was  only  necessary  to  prove  the  iden- 
tity, which  was  done  here  by  A.  B.,  who  Said  that  he  was 
master  of  the  Leonard.  So  where  a  broker  had  received  in- 
Blmctions  to  insure  goods  on  board  an  American  ship,  called 
•*  the  presidenfi,"  but  by  mistake  had  stated  it  in  the  poKcy 
all  as  one  name  of  a  ship,  called  *'  the  American  ship  Preisi- 
dent,**  instead  of  stating  it  as  part  name  and  part  descrip- 
tion; it  was  holden,  that  the  general  words,  or  "by  what- 
ever other  name  called,*'  had  cured  the  mistake,  the  identity 
of  the  ship  in  which  the  goods  were  lost,  with  that  in  which 
they  were  insured  for  the  voyage,  being  proved,  and  it  not 
appearing  that  the  underwriter  could  be  prejudiced  by  the 
mistake* 

Where  there  is  a  policy  on  goods  to  be  thereafter  declared^ 
by  ship  or  ships,  if  the  broker  by  mistake  makes  a  written  de- 
claration upon  goods  by  a  wrong  ship,  to  which  the  under- 
writers put  their  initials;  he  may  afterwards,  in  compliance 
with  the  orders  of  the  assured,  declare  upon  goods  by  another 
ehit>,  without  the  assent  of  the  underwriters  and  without  a  new 
stamp.  Robinson  v.  TouTay,3  Camp.  N.  P.  C.  158  (7).  1  M- 
&S.217.  S.C 

p  Harn  ▼.  Molineauk,  Loudon  Sittings,        in  Lc  Mcturier  y.  Vaughan,  6  East, 
17th  Dec.  1744.  coram  Lee,  C.  J.         385. 
cited  and  recognized  bj  Lawrence,  J.    q  Le  Mesurier  r.  Taughao,  6  East,  38^. 


(7)  •*  The  declaration  of  interc«t  does  not  require  any  assent  on 
the  part  of  the  anderwriters.  They  put  their  initials  to  it,  not  for 
the  purpose  of  expressing  their  assent^  but  to  authenticate- the  de« 
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3.  The  subject  Matter  of  the  Insurance. 

The  subject  matter  of  the  insurance  ought  to  be  inserted 
in  the  policy,  that  is,  whether  it  be  ship,  goods,  freight,  &c.: 
but  it  is  not  necessary  that  the  particular  kind  of  goods 
should  be  specified.  It  will  be  proper,  however,  to  remark, 
that  respoftdentia  cannot  be  insured  under  the  denomination 
of  goods.  By  the  custom  of  merchants,  respondentia  must  be 
insured  under  a  special  denomination'  (8).  ProrLsions  which 
are  necessary  for  the  use  of  the  ship's  crew,  and  on  board  at 
the  time  of  insurance,  are  comprehended  under  the  word 
*' furniture^''  and  are  protected  by  a  policy  on  the  ship  and 
furniture*. 


4.   The  Voyage  insured. 

The  voyage  insured  must  be  truly  and  accurately  de- 
scribed in  the  policy',  namely,  th^  time  when,  and  place  at 
which,  the  risk  is  to  begin,  the  place  of  the  ship's  departure, 
the  place  of  her  destination,  and  the  time  when  the  risk 
shall  end. 

A  ship  was  insured  "  at  and  from  Grenoa,"  her  loading  con- 
sisting of  perishable  commodities".     This  loading  was  put  on 


r  Glover  v.  Black,  3  Burr.  1394.  1  Bl. 

R. 405. 
8   Brough  V.  Wliitmore.  4  T.  R.  2u6. 


t  Marshall,  397-  Smith  ▼.  Yelton,  D. 

P.  21  July,  1806. 
u   Hodgson  ▼.  Richardson,  i  BI.  Rep. 

463. 


claration,  and  to  prevent  fraud  in  changing  the  subject  matter  in- 
tended to  be  covered  by  the  insurance.  The  contract  between  the 
parties  is  complete  when  the  underwriters  have  signed  the  policy. 
The  declaration  of  interest  is  the  mere  exercise  of  a  power  conferred 
upon  the  assured.  It  is  generally  put  upon  the  policy  for  con- 
venience, but  this  is  not  necessary ;  nor  is  there  any  necessity  far 
its  being  in  writing."  per  Ld.  Ellenborough,  C.  J.,  S.  C. 

(8)  In  Gregory  v.  Christie,  T.  2!  G.  3.  B.  R.  Park,  II.  Mar- 
shall, 94,  225.  S.  C,  an  insurance  had  been  made  on  behalf  of  the 
captain  of  an  East  Indiaman  on  "  goods,  specie,  and  effects,"  on. 
board  his  ship;  the  plaintiff  claimed  to  recover  money  which  he  had 
expended  for  the  use  of  the  ship,  and  for  which  he  charged  respon- 
dentia interest:  it  was  proved  by  several  East  India  captains,  that 
this  kind  of  interest  was  always  insured  under  the  denomination  of 
"  goods,  specie,  and  effects."  The  court  held,  that  under  this  ex-* 
press  usage  the  plaintiff  was  intitled  to  recpver. 
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board  at  Leghorn,  whence  the  vessel  had  sailed,  bound  for 
Dublin;  but  losing  her  convoy  she  had  put  into  Genoa,  where 
«he  lay  nearly  five  months,  and  then  sailed.  The  insurance 
was  made  a  few  days  after  the  ship  had  sailed  from  Genoa,  at 
which  time  the  above-mentioned  circumstances  were  known 
to  the  injured,  but  not  communicated  to  the  underwriter.  A 
few  days  after  the  ship  put  to  sea  she  was  shattered  by  a 
storm,  and  the  cargo  considerably  damaged.  In  an  action  oa 
the  policy,  it  was  proved  that  it  had  been  always  considered 
as  material  to  acquaint  the  underwriter,  whether  the  insurance 
was  to  be  at  the  commencement  or  in  the  middle  of  a  voy- 
age. It  was  holden,  that  the  plaintiff  was  not  intitled  to  re» 
cover.  • 

In  an  action  upon  a  policy  of  insurance*  at  and  from  a//, 
awy,  or  every  port  and  place  on  the  coast  of  Brazil^  and  after 
the  nth  day  of  September  to  the  Cape  of  Good  Hope,  upon 
goods  and  ship,  beginning  the  adventure  upon  the  goods 
from  the  loading  thereof  aboard  the  ship,  at  all,  any,  or  every 
port  and  place  on  the  coast  of  Brazil,  and  from  the  nth  day 
of  September,  1800,  and  upon  the  ship  in  the  same  manner; 
it  appeared  that  the  goods,  for  the  loss  of  which  the  plaintiff 
declared  had  been  put  on  board  at  the  Cape.  It  was  holden^ 
that  the  plaintiff  could  not  recover:  for  the  obvious  meaning 
of  the  policy  was^  that  the  adventure  was  to  attach  on  goods 
and  ship,  after  a  loading  of  goods  had  taken  place  on  the 
coast  of  Brazil ;  and  as  that  circumstance  or  event  never  took 
place  in  the  present  instance,  the  policy  of  course  never  at- 
tached at  alL 

A  policy  at  and  from  G.  on  goods,  beginning  the  adven- 
ture from  the  loading  on  board  the  ship,  will  not  protect 
goods  laden  on  board  and  before  the  ship^s  arrival  at  G*. 

The  foregoing  cases  have  been  considered  as  laying  down  a 
rule  of  strict  construction  not  to  be  favoured;  hence  if  there 
be  any  thing  to  indicate  that  a  prior  loading  was  contem- 
plated, it  will  release  the  case  from  that  strict  construction; 
as  where  the  policy  was  on  goods  at  and  from  G.  to  any  port  in 
the  Baltic  ^  beginning  the  adventure  from  the  loading  tnereof 
on  board  the  ship,  and  the  policy  was  declared  to  be  in  con- 
tinuation of  a  former  policy;  which  was  a  policy  from  V.  to 
her  port  of  discharge  m  the  united  kingdom,  or  any  ports  in 
the  Baltic,  with  liberty  to  take  in  and  discharge  goods, 

f  Robertson  y.  French,  4  East,  130.  x  Langhorn  v.  Hardy,  4  Taint.  69S. 
See  Spitta  v.  Woodman,  s  Tauut.  See  Spitta  t.  Woodman,  3  Taunt! 
416.  Horncyer  ▼.  Lushin^^u,    is        416.  S.  P. 

£*»t»  46.  J  BeU    y.    Hobson,    16    Eaat,    S40. 

3.  Cwnp.  87a.  S.  C. 
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future  loss,  but  also  the  loss,  if  any,  that  may  already  have 
happened*. 

6.  Of  the  Memorandum. 


'  The  underuriters  of  London,  in  order  to  protect  themselves 
against  small  averages  which  might  be  claimed  in  respect  of 
perishable  commodities,  have  inserted  at  the  foot  of  the  po- 
licv  a  memorajidum  to  the  following  effect:  "  N.  B.  Com  (9), 
fisfi,  §alt  (10),  fruit,  flour,  and  seed,  are  warranted  free  from 
average,  unless  general,  or  tite  ship  be  stranded:  sugar,  to- 
bacco, hemp,  flax,  hides,  and  skins,  are  warranted  free  from 
average  under  Ave  pounds  per  cent.;  and  all  other  goods,  also 
the  ship  and  freight,  are  warranted  free  of  average  under 
three  pounds  percent,  unless  general,  or  the  skip  be  stranded.*' 
The  words  in  italics  have  been  omitted  for  several  years 
in  the  forms  of  policies  ddopted  by  the  two  insuranc^e  com- 
panies, viz.  London  Assurance  and  Royal  Exchange  As- 
surance. 

By  virtue  of  this  memorandum,  the  insurer  is  not  bound  to 
make  good  any  average  or  partial  loss  upon  the  articles  speci- 
fied in  the  memorandum,  except  a  general  average,  or  unless 
the  ship  be  stranded. 

The  term  general  average  requires  explanation.  What- 
ever damage  or  loss  is  incurred  by  any  particular  part  of  the 
ship  or  cargo /or  the  preservation  of  the  rest^  such  damage  or 
loss  shall  be  considered  as  general  average;  that  is,  the  several 
parties  interested  in  the  ship,  freight*',  or  cargo,  shall  contribute 
their  respective  proportions  to  indemnify  the  owner  of  the  par- 
ticular part  for  the  damage  which  has  been  incurred /or  the 
^ood  of  all.  From  the  preceding  description,  it  appears,  that, 
in  order  to  constitute  a  general  average,  the  whole  adventure 
must  have  been  in  jeopardy. 


i    Marshall,  937. 

k  De  Cofta  v.  Newnham,  9  T.  R.  407. 


WlHiaiusT.  London  Assurance,  1  M 

&  S.  31S. 


(9)  The  word  com  comprehends  pease.  Mason  v.  Skurniy, 
TVIarsh.  143.  Park,  115.  c.  and  malt.  Moodv  v.  Surridi^e,  e  Esp. 
N.  P.  C.  633.  Kenyon,  C.  J,  but  not  rice.  Scott  v.  Bourdillon, 
2  Bos.  &  Pul.  N.  R.  213. 

(10)  The  word  salt  does  not  comprehend  saltpetre.  Journu  r. 
Bourdieu,  Park,  1 13.  per  WiUon,  J. 
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A  ship  laden  with  coals  and  wheat',  (which  were  the  sub- 
ject matter  of  insurance)  was  forced,  by  stress  of  weather,  into 
a  harbour  in  Ireland,  and  there  happening  to  be  a  great  scarcity 
of  com  there  at  that  time,  the  people  came  on  board  the  ship 
in  a  tumultuous  manner,  took  the  government  of  her  from 
the  captain  and  crew,  and  weighed  her  anchor,  by  which  she 
drove  on  a  reef  of  rocks,  where  she  was  stranded,  and  they 
would  not  leave  her  till  they  had  compelled  the  captain  to  sell 
all  the  corn,  except  about  ten  tons,  at  a  certain  rate,  which 
was  about  three-fourths  of  the  invoice  price.  The  ten  tons 
were  damaged  in  consequence  of  the  stranding,  and  it  became 
necessary  that  they  should  be  thrown  overboard.  The  ship- 
afterwards  arrived  at  her  place  of  destination  with  the  remain- 
der of  her  cargo,  which  was  about  25/.  worth  of  coals.  It 
was  contended,  that  the  loss  sustained  was  a  general,  and  not 
a  particular  average;  but  the  court  were  of  a  different  opinion. 
Lord  Kenyon,  C.J.  obsemng,  that  this  was  not  a  general 
average,  because  the  whole  adventure  was  never  in  jeopardy. 
There  was  not  any  pretence  to  say,  that  the  persons  who  took 
the  com  intended  any  injury  to  the  ship,  or  to  any  other  part 
of  the  cargo,  except  the  corn,  which  they  wanted  in  order  to 
prevent  their  suffering  in  a  time  of  scarcity ;  therefore  the 
plaintiffs  could  never  have  called  on  the  rest  of  the  owners  to 
contribute  their  proportion  as  upon  a  general  average. 

Insurance  at  and  from  C.  to  L.  on  goods,  in  a  ship  by  name, 
until  the  same  should  be  there  safely  discharged  and  landed^ 
rice  free  of  particular  average^  and  the  ship  with  rice  and 
other  goods  arrived  within  the  limits  of  the  port  of  L.,  but  be- 
fore she  could  be  brought  to  her  moorinss  or  be  at  all  un- 
loaded, ran  aground  and  was  wrecked,  and  the  whole  cargo  was 
greatly  damaged,  and  was  taken  out  of  her  in  craft,  and  car- 
ried to  the  consignees  at  L.  and  sold,  and  produced  upon  the 
whole  little  more  than  sufficient  to  pay  freight  and  salvage, 
but  the  rice  did  not  produce  sufficient  to  pay  the  freight: 
held**  that  this  was  a  case  of  particular  average  only,  and 
therefore  as  to  the  rice  the  underwriter  was  exempted  by  the 
warranty. 

Upon  the  other  branch  of  the  exception*,  viz.  the  words 
**  unless  the  ship  be  stranded,"  it  has  been  holden,  that  the 
underwriter  is  liable  for  an  average  loss  upon  the  articles  spe- 
cified in  the  memorandum,  where  there  is  a  stranding,  al- 

I   Ncsbitt  and  ftDOthev  ▼.  Lashingtooy  n  Cantillon  r.  London  Am.  cited  by 

4T.  R.783.  Norton,  3  Burr.  1553.  s  Mag.  385. 

m  Glenoie  r.  The  LAodou  Am.  Comp.  Burnett  ▼.  Kensington,  7  T.  R.  6io, 
«  Maale  U  Selwyii»  371. 
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though  no  part  of  the  loss  happen  in  consequence  of  the  strandl- 
ing,  provided  such  average  loss  arises  from  one  of  the  perils 
insured  against  (11). 

To  constitute  a  stranding,  it  'is  essential  that  the  vessel 
should  be  stationary ;  the  striking  on  a  rock  v^here  the  vessel 
remains  for  a  miniite  and  a  half  only,  is  not  a  stranding, 
though  she  thereby  receives  an  injury,  which  eventually 
proves  fatal®. 

Where  a  ship,  being  under  conduct  of  a  pilot,  in  her  course 
up  the  river  to  Liverpool,  was,  against  the  advice  of  the  mas- 
ter, fastened  at  the  pier  of  the  dock-bason,  by  a  rope  to  the 
shore,  and  left  there,  and  she  took  the  ground,  and  when  the 
tide  left  her,  fell  over  on  her  side  and  bilged,-  in  consequence 
of  which  when  the  tide  rose  she  filled  with  water,  and  the 
goods  were  wetted  and  damaged :  held  >  that  this  was  a  strand- 
ing to  intitle  the  assured  to  recover  for  an  average  loss  upon 
the  goods. 

The  assured  shall  not  be  prevented  from  recovering  against 
the  underwriter  an  average  loss  upon  a  damage  by  stranding 
occasioned  by  the  neglect  of  a  Liverpool  pilot,  appointed 
under  stat.  37  G.  3.  c.  78.,  while  the  ship  is  under  nis  con- 
duct*!. 

Where  there  is  neither  general  average  nor  stranding  ■",  it 
seems  that  the  underwriter  is  not  liable  at  all,  if  the  commo- 
dity specifically  remain,  although  the  damage  sustained  may 
amount  to  a  total  loss. 

The  Royal  E^^cchange  Assurance  Company  is  liable  for  a 
total  loss  upon  ,a  cargo  of  wheat,  where  the  ship,  from  the 
perils  insured  against,  becomes  incapable  of  pursuing  the 
voyage,  and  another  vessel  cannot  be  procured  to  forwani  the 
cargo*. 

•  Macdougler.ThcRoy.  Ex.  Asi.  Co.  field,  C.J.  Park,  1|6.  Ceclcin^  r. 

1  Stark.  N.  P.  C.  130.  Fraser,  Park,  Ii4.  Marsh.  144. 
p  Canruthers  t.  Sydebotham,  4  M.  &    9  Per  Lord  Elkoboroqgh,  C J.  WilsoB 

S.  77.  V.  R.  E.  Ass.  Comp.,  2  Camp.  N.  P. 

%  lb.                                               I  C.  6i33.    See  also  Manning  T.  Newn- 

r  Mason  v.  Skurray,  London  Sittiiigi,  ban,  ib.  624.  n.    And  Aiidcraoa  ▼. 

after  H.  T.  1790,  coram  Lurd  Maus-  Wallis,  3  M.  &  S  34u. 


(11)  "  When  a  ship  is  stranded,  the  underwriters  agree  to  ascribe 
the  loss  to  the  stranding,  as  beitig  the  most  probable  occasion  of  the 
damau^,  though  that  fact  cannot  always  be  ascertained."  "^ 
L#rd  Kenvoa,  C.  J.  4  T.  R.787. 
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7.  The  date.' 

Regularly* the  policy'should  be  dated*,  that  is,  to  each  sub- 
Jicriptioii,  Ibf  each  subscription  makes  a  distinct  contract;  the 
day  on  which,  and  the  month  and  year  in  which  it  is  made 
ought  to  be  added.  The  insertion  of  a  date  may  tend  to  the 
discovery  of  fraud,  and  consequently  ought  not  to  be  oniitted. 
It  is  usual,  although  not  essentially  necessary,  to  specify  the 
sum  insured;  and  the  mode  of  doing  this  is,  by  writing  the 
sum  in  words,  and  not  in  figures,  in  order  to  prevent  any  al- 
teration being  made. 


8.  The  Stamp. 

The  policy  must  be  duly  stamped,  at  the  time  when  it  if 
effected,  for  it  cannot  be  legally  stamped  afterwards*. 

The  amount  of  the  present  stamp  duties  (1816)  on  marine 
insurances,  is  lixed  by  stat.  55  G.  3.  c.  184.  Sch.  Part  I.  and 
is  as  follows  : 

I.  Policies  upon  ship,  goods,  or  any  other  interest,  (which 
may  be  legally  insured)  for  any  voyage /rom  any  port  or  place 
in  Great  Britain  and  Ireland,  or  Guernsey,  Jersey,  Alderney, 
or  Sark,  or  the  Isle  of  Man,  to  any  other  port  or  place  in 
Great  Britain,  &c. 

£.    s.    d. 
Where  the  premium  or  consideration  shall  not 
exceed  the  rate  of  20^*.  per  centum  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not  ex- 
ceed 100/.  -  .  .  - 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/!        -  -  - 

And  where  the  premium  or  consideration  shall 
exceed  the  rate  of  Ws,  per  cent,  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not 
exceed  100/.        -  -  -  - 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.        -  -  .  - 


0     13 


0     13 
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t  Marsh.  241. 


0     2      6 

u  Roderick  v.  Hevil,  3  Cmnp.  N.  P.  C. 
103. 
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But  if  the  separate  interests  of  two  or  more  dis* 
tinct  persons  shall  be  insured  by  one  policy, 
then  tne  said  dutjr  of  Is.  3d.  or  ^.  6d.  snail  be 
charged  thereon,  in  respect  of  each  and  every 
fractional  part  of  100/.  as  well  as  in  respect  of 
every  full  sum  of  100/.  thereby  insurea  upon 
any  separate  interest 

II.  Policies  upon  ship,  goods,  or  other  property  on  boarft 
or  upon  freight,  or  other  interest  (which  may  lawfully  be  in- 
sured) for  any  other  toy  age  than  is  before  specified,  or  for  any 
certain  term  or  period  of  time,  not  exceeding  twelve  calandap 
months:  £,    s.     d. 

Where  the  premium  or  consideration  shall  not 
exceed  the  rate  of  20^.  per  cent,  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not 
exceed  100/.        -  -  '         - 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.        -  -  -  - 

And  where  the  premium  or  consideration  shall 
exceed  the  rate  of  20^.  per  cent,  on  the  sum  in- 
sured. 

If  the  whole  sum  insured  shall  not  exceed  100/. 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.        -  -  -  -  0    5     Q. 

But  if  the  separate  interests  o{  two  or  more  dis- 
tinct persons  shall  be  insured  by  one  policy, 
then  the  said  duty  of  2.v.  6d.  or  os.  shall  be 
charged  thereon,  in  respect  of  each  and  every 
fractional  part  of  100/.  as  well  as  in  respect  of 
every  full  sum  of  100/.  thereby  insured  upon 
any  separate  interest 

III.  Policy  of  insurance,  or  other  instrument  whereby  any 
insurance,  commonly  called  a  mutual  insurance^  shall  be  made. 
without  any  premium  or  pecuniary  consideration,  from  any 
loss  that  might  happen  to  any  vessel  or  merchandize,  on 
board  of  any  vessel,  or  freight,  or  other  interest  relating  t^, 
any  vessel,  which  may  lawfully  be  insured: 

Upon  any  voyage  from  any  port  or  place  in  the 
United  Kingdom  of  Great  Britain  and  Ireland 
the  Islands  of  Guernsey,  Jersey,  A4derney,  or 
Siiik,  gr  the  Isle  of  Man,  to  any  other  port  or 
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place  in  the  said  kingdom  or  islands,  or  Isle  of    <£•    s.  d, 
Man ;  for  every  sum  of  100/.  and  also  for  each 
and  every  fractional  part  of  100/. 

Upon  any  other  voyage,  or  for  any  certain  term 
or  period  of  time,  not  exceeding  twelve  calen- 
dar months ;  for  every  sum  of  100/.  and  also  for 
each  and  every  fractional  part  of  100/. 

A  policy  of  insurance  was  subscribed  by  the  defendant  on 
the  5th  of  February,  1800*,  and  duly  stamped,  purporting  to 
be  a  policy  **  on  goods  and  specie  on  board  of  ship  or  ship& 
saihng  between  the  Ist  of  October,  1799,  and  the  1st  of  June» 
1800,  being  the  property  which  should  first  sail  to  a  certain 
amount,  and  upon  the  vessels  carrying  the  goods."  After  the 
1st  of  June,  1800,  but  before  any  notice  of  the  determination 
of  the  risk  (12)  had  been  received,  a  memorandum  was 
written  on  the  policy,  and  subscribed  by  the  defendant, 
whereby  it  was  agreea  to  extend  the  time  of  sailing  to  the 
1st  of  August,  1800.  Jtwas  holden,  that  although  by  this 
memorandum  the  time  of  sailing  was  extended,  yet  the  object 
of  the  insurance  continued  the  same,  and  consequently  the 
memorandum  falling  within  the  proviso  contained  in  the 
13th  section  of  the  stat.  35  G.  3.  c.  (53.  (13)  did  not  require  a 
stamp. 

X  Kensington  ▼.  loglis,  in  error,  S  East,  973. 


(12)  By  these  words,  *' determiDation  of  the  risk,"  is  to  beun* 
derstood  either  the  loss  or  safe  arrival  of  the  thing  insured,  or  the 
final  end  and  conclusion  of  the  voyage. 

(13)  the  stat.  35  Geo.  3.  c.  63.  s.  13.  provides,  <<  that  the  act  shall 
not  extend  to  prohibit  the  making  any  alteration  which  may  law- 
fully be  made  in  the  terms  or  conditions  of  any  policy  of  insurance, 
duly  stamped,  after  the  same  shall  have  been  underwritten,  or  to 
require  any  additional  stamp  duty  by  reason  of  such  alteration,  so 
that  such  alteration  be  made  be/ore  notice  of  the  determination  of  the 
risk  originally  insured^  &c.  and  so  that  the  thing  insured  shall  remain 
the  property  of  the  same  persons;  and  so  that  such  alteration  shall  not 
prolong  the  term  insured  beyond  the  period  allowed  by  this  act ;  and 
so  that  no  additional  or  further  sum  shall  be  insured  by  means  of sueh 
alteration.'*  The  words  **  the  thing  insured  shall  remain  the  pnn 
pert}',**  kc.  apply  to  one  identical  and  continued  subject  matter 
all  along  remaining  the  property  of  the  same  proprietor,  and  will 
not  comprehend  a  case  where  the  thing  last  insured  is  not  only  in 
fact,  but  in  name  and  kind,  as  a  specific  object  of  insurance,  essen^ 
tially  different  from  the  thing  first  insured,  and  which  begins  also 
to  have  an  existence  at  a  much  later  period  than  the  other,  and 
when  the  thing  first  insured  scarcely,  or  in  a  small  degree  only^ 
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Rule  of  Construction. — The  same  rule  of  construction, 
which  applies  to  all  other  instruments,  applies  equally  to  a 
policy  of  assurance  5^,  viz.  that  it  is  to  be  construed  according  to 
its  sense  and  meaning,  as  collected  in  the  first  place  from  the 
terms  used  in  it,  which  terms  are  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they  have  generally, 
in  respect  to  the  suDJect  matter,  as  by  the  known  usage  of 
trade  or  the  like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words,  or  unless  the  context  evi- 
dently points  out  that  they  must^  in  the  particular  instance, 

y  Lord  EUeoborough  C.  J-  delivering  the  judgment  of  the  court  in  Robertion  ▼• 

French,  4  Ea^t,  135. 


remains  or  continues  to  exist  ift  all.     Hence,  where  the  original  po- 
licy was  '^  on  ship  and  ovtfit*^  at  and  from  London  to  the  South 
Seas,  during  the  ship*s  stay  and  fishing  there,  and  at  and  thence  to 
Great  Britain,  &c.;  and  after  the  ship  nad  sailed  on  the  voyage  in« 
sured,  by  consent  of  the  underwriters,  the  policy  was  altered,  and 
declared  to  be  on  the  ship  and  goods^  instead  of  ship  and  outfit.    It 
was  holden,  tliat  as  the  outfit  for  such  a  voyage  as  was  descnbed  in 
the  policy  differed  materially  from  what  was  Comprehended  under 
the  term  goods j  the  policy  in  its  altered  state  required  an  additional 
stamp  within  the  meaning  of  the  preceding  section.     Hill  v.  Pat- 
ten, 8  East,  373.  cited  in  Bathe  v.  Taylor,  15  East,  415.     It  was 
holden  afterwards,  that  the  assured  could  not  recover  upon  the  policy 
in  its  original  state,  as  an  assurance  on  **  sliip  and  outfit,'*  by  reasou 
of  the  altenition  apparent  on  the  face  of  the  instrument,  such  altera- 
tion having  been  made  by  the  parties  interested.     French  v.  Patten, 
9  East,  351.     But  where  a  broker,  instructed  to  effect  a  policy  on 
goods,  effected  it  on  ship :  the  mistake  was  afterwards  rectified  by 
the  underwriter  subscribing  a  memorandum  in  the. margin :   held 
that  no  new  stamp  was  necessary.     Sawtell  v.  Loudon,  5  Taunt. 
359«     So  where  a  mistake  was  made  by  an  agent  in  declarioe   the 
interest  in  the  margin  of  the  policy  to  be  on  a  ship  by  a  wrong 
name,  it  was  holden  that  it  might  be  rectified  by  inserting  the  true 
name,  without  a  fresh  stamp.  Robinson  v.  Touray,  J  M.  &  S.  317. 
A  policy  was  effected  at  four  guineas  per  cent,  on  hemp  marked 
R.  and  valued,  with  certain  returns  of  premium,  upon  arrival  at 
certain  ports,  and  warranted  to  sail  before  the  20tli  of  August, 
which  was  a  summer  riek  and  premium.     By  a  mLmorandum  in- 
dorsed, the  underwriter,  tor  four  guineas  additional  and  the  return 
of  live  bhilliiijis  less   for  arrival  absolved   the  assured   from    the 
warranty  of  sailing  before  the  20th  August,  so  making  it  a  winter 
risk,  and  withdrew   the  mark   of  thejiemp.     Held*  that  these 
alterations  might  be  made  by  stat.  35  G.  3.  c.  6d.  s.  13.,  without 
any  new  stamp. 

*  Hubbard  v.  JacksOD)  4  Taunt.  169. 
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•nd  in  order  to  effectuate  the  immediate  intention  of  the  parties 
to  that  contrtict,  be  understood  in  some  other  special  and 
peculiar  sense.  The  only  difference  between  policies  of 
assurance  and  other  instruments  in  this  respect,  is,  that  the 
greater  part  of  the  printed  language  of  them  being  invariable 
and  uniform,  has  acquired,  from  use  and  practice,  a  known 
and  definite  meaning,  and  that  the  words  superadded  in 
writing,  subject  indeed  always  to  be  governed  in  point  of 
construction  by  the  language  and  terms  with  which  they  are 
accompanied,  are  entitled  nevertheless,  if  there  should  be  any 
reasonable  doubt  upon  the  sense  and  meaning  of  the  whole, 
to  have  a  greater  effect  attributed  to  them  than  to  the  printed 
words,  inasmuch  as  the  written  words  are  the  immediate  lan- 
guage and  terms  selected  by  the  parties  for  the  expression  of 
their  meanino^,  and  the  printed  words  are  a  general  formula 
adapted  equally  to  their  case,  and  that  of  all  other  contracting 
parties  upon  similar  occasions  and  subjects. 


III.   tVIial   Persons  may  he    insured — IVho   may   be 
Insurers — What  may  be  insured. 

What  Persons  may  be  insured. 

In  this  country  all  persons,  whether  British  subjects  or 
aliens,  may,  in  general,  be  insured.  But  an  action  cannot  be 
maintained  on  a  policy  at  the  suit  or  on  the  behalf  (14)  of  an 
alien  enemy  during  war,  although  the  property  insured  be  of 
British  manufacture,  add  exported  from  this  country*  (15). 

2  Brandon  v.  Nesbitt,  6  T.  R.  83.    Bristow  y.  Toweri,  6  T.  R.  35.     See  aliQ 

Fliudt  V.  Watera,  15  £ast,  960.  and  poet. 

(14)  But  where  a  ship  belonging  to  an  alien  enemy  is  protected 
by  the  king*s  licence,  an  insurance  may  be  effected  on  tiuch  ship  by 
It  British  subject,  as  trustee  on  the  behalf  of  the  ship-owner,  and 
au  action  on  the  policy  may  be  maintained  ut  the  suit  of  the  trustee, 
even  in  time  of  war,  because  the  public  polity  of  the  country  is  not 
contravened  by  sustaining  and  giving  effect  to  such  trust;  and  al- 
though the  king's  licence  cannot,  in  point  of  law,  have  the  effect  of 
removing  the  personal  disability  of  the  ship-owner,  (being  an  alien 
enemy)  in  respect  of  suit,  so  as  to  enable  him  to  sue  in  his  own 
name,  yet  it  purges  the  trust  in  respect  to  him  of  all  the  injurious 
qualities  in  regard  to  the  public  interest.  Kensington  v.  Inglis^ 
8  East,  373.  recognised  in  Flindt  v.  Waters,  15  East.  266. 

(15)  An  English  subject  who  lives  and  carries  on  trade  undef 
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A  neutral,  however,  although  domiciled  and  carrying  on 
trade  in  an  enemy's  country,  in  partnership  with  an  alien 
enemy,  may  insure  his  interest  in  the  joint  property,  and  ob 
coming  into  this  country  may  sue  for  the  recovery  of  a  loss 
arising  from  one  of  the  perils  msured  against*. 


Wh0  may  be  Insurers. 

At  the  common  law,  any  person  in  his  individual  and  se- 
parate capacity,  or  any  number  of  persons  forming  a  society 
or  partnership),  might  have  been  insurers;  but  it  having  been 
found  by  experience  that  particular  underwriters,  after  having 
received  large  premiums  for'  the  insurance  of  ships,  &a  at 
sea,  became  bankrupts,  or  otherwise  failed  in  answering  or 
complying  with  the  terms  of  their  policies  of  assurance,  to  the 
ruin  of  many  merchants,  and  to  the  discouragement  of  ad- 
venturers at  sea,  and  to  the  great  diminution  of  the  trade  and 
public  revenues  of  the  kingdom,  it  was  deemed  advisable  to 
establish  two  distinct  corporations,  with  competent  funds  for 
assurance  of  ships,  goods,  or  merchandizes  at  sea,  or  going  to 
sea,  oh  the  supposition  that  merchants  would  think  it  much 
safer  to  depend  on  the  assurances  of  either  of  these  corpora- 
tions, than  on  those  of  private  or  particular  persons ;  at  the 
same  time  leaving  to  the  merchants  their  option  to  assure 
with  private  underwriters,  if  they  should  prefer  it.  To  cany 
this  design  into  eff'ect,  the  stat.  6  G.  1.  c.  18.  (A.  D.  1T19,) 
authorized  the  king  to  grant  charters  to  two  distinct  com- 
panies for  assurance  of  ships,  goods,  and  merchandizes  at  sea, 
or  going  to  sea,  and  for  lending  money  on  bottomry. 

In  pursuance  of  the  powers  given  by  this  statute,  the  Royal 
Exchange  Assurance  and  the  London  Assurance  Companies 
were  established  by  charters,  bearing  date  the  22d  oay  of 
June,  1720. 

a  Rotch  T.  Edie,  6  T.  R.  413. 


the  protection  and  for  the  benefit  of  an  hpstile  state,  and  who  is  so 
far  a  merchant  settled  in  the  state  that  his  goods  would  be  liable 
to  confiscation  in  a  court  of  prize,  is  not  to  be  considered  as  entitled 
to  sue  as  an  English  subject  in  an  English  court  of  justice.  Re- 
ading under  the  allegiance  and  protection  of  an  hostile  state,  he 
may  be  considered,  to  all  civil  purposes,  as  much  an  alien  enemy 
86  if  he  were  born  there.  But  if  he  reside  in  ^  neutral  country, 
he  is  entitled  to  all  the  privileges  of  a  neutral  country.  See 
M'Connell  v.  Hector,  3  Bos.  &  Pul.  113. 
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By  tbe  ISth  section  of  the  before-mentioned  statute,  in 
order  to  prevent  any  competition  between  these  two  corpora- 
tions, ami  any  other  public  body,  it  is  enacted,  that  **  all  cor- 
porations, societies,  and  partnerships  (other  than  the  said  two 
corporations)  shall  be  restrained  from  underwriting ;  and  if 
any  corporation,  or  any  persons  acting  in  a  society  or  partner- 
ship, (other  than  the  two  corporations)  shall  presume  to 
underwrite  any  policy  ypon  shtps^  e^oods^  or  merchandize^  at 
sea^  or  goin^  to  sea^  every  such  policy  shall  be  ipso  facto  void 
(16),  and  the  sums  underwritten  shall  be  forfeited ;  and  bonds 
or  other  securities,  for  money  lent  by  way  of  bottomry  by  any 
corporation  or  society,  other  than  the  two  corporations,  shall 
be  ipso  facto  void,  and  such  ag^reements  adjudged  to  be 
usurious,  and  the  offenders  shall  suffer  as  in  cases  of  usury." 

It  is  to  be  observed,  that  the  object  of  the  preceding  section 
is  merely  to  avoid  marine  insurances  entered  into  by  corpora^ 
tiuns  or  societies,  and  partnerships,  other  than  the  two  privi- 
leged corporations :  and  in  order  to  prevent  anv  misconception 
on  this  point,  it  is  expressly  declared,  at  the  close  of  the 
action,  that  any  private  persons  may  underwrite,  &c.  as  fully 
and  beneficially  as  before  this  statute,  provided  they  "  do  not 
underwrite  upon  the  account  or  rislc  of  a  corporation,  or 
persons  acting  in  a  society  or  partnership." 

For  the  cases  which  have  been  decided  on  the  preceding 
section,  viz.  Booth  v.  Hodgson;  Mitchell  v.  Cockbume, 
Aubert  v.  Maze,  and  Sullivan  v.  Greaves,  see  ante,  p.  64,  5. 

What  may  be  insured,  ' 

The  subjects  of  marine  insurance  are,  ships,  goods,  mer- 
chandize, freight^,  bottomry,  and  respondentia  interest;  a 
special  interest  in  goods,  as  the  lien  of  a  factor^ ;  money 
expenderl  by  the  captain  for  the  use  of  an  East  India  ship' ; 
the  captain*s  commission  and  privileges  in  an  African  trade 

b  Mont^mery  v.  Egg^iutoa,  3  T.  R.     c  Park,  n. 
3G2.  (I  Gr^ory  v.  Christie,  Park,  1  u 


(IG)  It  appears  to  have  been  the  opinion  of  two  eminent  judges*, 
that  where  a  single  name  appears  on  the  policy,  the  insurer  will  not 
be  allowed,  if  a  loss  happens  to  defeat  a  bond  fide  insurance,  by 
alleging  to  an  innocent  person,  that  there  was  a  secret  partnership 
between  himself  and  another. 

•  « 

•  Ey«»,  C.  J.  in  Mitchell  r.  Cockbttm,  and  Kenyon«  C.  J.  in  SnlliTan  t. 
Grearee  and  Booth  r.  Hodgnon. 
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•hip* ;  (17)  the  profits  expected  to  arise  from  a-cargo,  as  fronr 
a  cargo  of  molasses',  or  from  a  cargo  employed  in  the  trade 
on  the  coast  of  Africa^.  With  respect  to  an  insurance  on 
freight,  it  is  to  be  observed,  1st,  .that  freight  ought  to  be 
insured  eo  nomine  as  freight,  and  that  it  will  not  be  covered 
by  an  insurance  on  goods'*;  and,  2dly,  unless  an  inchoate 
right  to  the  freight  has  commenced,  the  assured  will  not  be 
entitled  to  recover. 

In  an  action  upon  a  policy  of  insurance  upon  ship  and 
freight*,  it  appeared  that  the  ship  had  been  destroyed  by  a 
tempest,  before  the  goods  whic h  were  ready  to  be  shipped, 
were  actually  on  board.  Lee,  C.  J.  was  of  opinion,  that  the 
plaintiff  was  not  entitled  to  recover  for  freight,  as  the  goods 
not  having  been  actually  on  board,  the  plaintiff's  right  to 
freight  had  not  commenced.  But  where  the  right  to  freight 
has  commenced,  as  if  part  of  the  goods  are  on  board,  and  the 
rest  ready  to  be  shippea,  the  plaintiff  will  be  entitled  to  reco\'er 
on  an  insurance  on  freight**.  So,  where  a  ship  was  chartered 
for  a  voyage  from  London  to  Teneriffe,  where  she  was  to  take 
wine  on  board,  and  to  carry  it  to  the  West  Indies,  and  it  was 
covenanted  that  the  owner  was  to  receive  for  the  freight  for 
the  said  voyage  so  much  J3er  pipe,  and  the  vessel  set  sail,  but 
was  captured  before  she  arrived  at  Teneriffe* ;  it  was  hold  en, 

t  King  V.  Glover,  s  Bo9.  &  Pul.  y.  R.  b  Baillie  ▼.  Modij^Iiaoi,  Park,  53. 

2o6.  i  Tongc  ▼.  Watts,  Sir.  1251. 

f  Grant  T.  Parkinson,  Park,  267.  (18)  k  Montg^omery  v.  Eggiugton,  3  T.  R. 
%  Barclay  v.  Consius,  3  Eant,  544.   See         362. 

also  Hodgion  v.  Glover,  0  EaBt,3]6.  1  Thocupson  v.  Taylor,  6  T.  R.  478. 


(17)  The  policy  of  the  law  considers  the  insurance  of  seamen^s 
wages,  or  of  any  thing  to  be  received  at  the  end  of  the  voyage  ia 
lieu  of  wages,  as  illegal*.  The  law  of  England,  following  the 
marine  law,  does  not  allow  the  mariners  any  wages,  unless  the  ship 
earn  freight.  This  law  would  be  completely  evaded,  if  the  mariners 
could  insure  their  wages ;  but  there  is  not  any  such  rule  as  to  the 
captain.  An  insurance,  however,  on  money  lent  to  the  captain, 
payable  out  of  the  freight,  is  illegal f. 

(18)  An  insurance  may  be  eifected  on  profits  generally  without 
more  descriptipU  $,  and  engrailed  upon  a  policy  on  ship  and  good» 
in  the  common  printed  form  for  a  certain  voyage  ;  with  a  return  of 
premium  for  short  interest :  the  assured  proving  an  interest  in  th^ 
cargo. 

•  See  Webster  r.  De  Tastet,  7  T.  R.  157. 

t  Wilson  V.  R.  Ex.  Ass.  Com.  2  Camp.  N.  P.  C.  6s€w 

X  Eyre  v.  Glover,  16  Easl^  318.  3  Campb.  276. 
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that,  as  in  this  case  the  inchoate  rio^ht  to  freight  commenced 
from  the  inception  of  the  voyage,  that  is,  the  instant  the  ship 
sailed  from  London,  the  plaintiff  was  entitled  to  recover  on  a 
policy  on  freight  N.  In  this  case  the  policy  was  a  valued 
policy  on  freight  "  at  and  from  London  to  Teneriffe,  and  at 
and  n*om  thence  to  the  West  Indies." 

So  where  an  insurance  was  made  by  ship-owners  on  freight 
of  a  certain  ship"  "at  and  from  Dominica,"  &c.  to  London, 
and  it  appeared  that  the  ship  had  been  chartered  for  a  voyage 
frfmi  London  to  Dominica,  and  back  to  London^  the  charterers 
agreeing  to  pay  a  certain  part  of  the  freight  which  the  ship 
should  make  outwards,  and  also  to  procure  for  the  ship  at 
Dominica  a  full  cargo  at  the  current  freight  for  London :  the 
ship,  having  arrived  at  Dominica  and  deli\'ered  her  outward- 
bound  cargo,  was  captured  while  she  lay  at  Dominica,  before 
any  part  of  the  homeward  cargo,  which  was  ready  to  be 
loaded,  could  be  put  on  board.  An  endeavour  was  made  to 
distinguish  this  case  from  the  preceding  case  of  Thompson  v. 
Taylor,  on  the  ground,  that  there  the  insurance  w^as  on  a 
valued  policy  upon  freight  on  a  chartered  ship  at  and  from 
London  to  Teneriffe^  and  at  and  from  thence  to  the  West 
Indies;  and  which,  as  it  was  said,  turned  on  the  entirety  of 
the  voyage  insured,  the  freight  being  covenanted  to  be  paid 
for  the  said  voyage,  according  to  a  stipulated  rate  per  pipe 
for  500  pipes  of  wine ;  whereas',  tihis  was  an  open  policy,  and 
the  freight  was  to  be  estimated  according  to  the  quantity  of 
goods  on  board,  of  which  there  never  were  any,  and  therefore 
no  inception  of  the  freight,  and  consequently  not  of  the  in- 
surance upon  it:  and  this,  it  was  argued,  was  the  same  as  if 
the  ship  had  sailed  from  Dominica  without  any  goods  on 
board  ;  but  the  objection  was  overruled.  Lord  EUenborough 
C.  J.  observing,  that  it  was  clear  that  the  underwriter  was 
liable,  upon  thp  authority  of  Thompson  v.  Taylor,  the  voyage 
having  commenced  in  which  the  freight  was  to  be  earned 
according  to  the  terms  of  the  charter-party,  which  made  .it 
one  entire  contract,  and  which  voyage  was  insured  by  the 
policy ;  that  in  Thompson  v.  Taylor,  the  loss  happened  be- 
fore the  ship  arrived  at  TeneriHie,  where  she  was  going  to 
fetch  her  freight,  and  yet  the  underwriter  was  holden  to  be 
liable. 

Freight  may  be  insured  for  part  of  an  entire  voyage** ;  and 
if  the  ship  be  on  the  voyage  insured  when  the  loss  happen, 
the  assured  Will  be  entitled  to  recover  although  the  ultimate 
destination  of  the  ship  was  not  disclosed  to  the  underwriter. 

m  Honicastlc  v.  Saart,  7  Eait,  400.        ■  Taylor  v.  Wilson,  IS  East,  324. 
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IV.  0/ Lossesj 

1.  By  Perils  of  the  Sea. 
y.  By  Capture, 

3.  By  Arrests^  Sec. 

4,  By  Barratry. 
3.  By  Fire. 

1.  By  Perils  of  the  Sea.— Losses  by  penis  of  the  sea  ^r& 
understood  to  mean  .only  such  as  proceed  from  mere  sea 
damage'' ;  that  is,  such  as  arise  from  stress  of  weather,  winds* 
and  waves,  from  lightning  and  tempests,  from  striking 
against  rocks,  from  sands,  &c. 

A  loss  occasioned  by  another  ship  running  down  the  ship 
insured,  through  gross  negligence,  is  a  loss  by  perils  of 
the  sea^ 

If  there  has  not  been  any  intelligence  received  of  a  ship 
within  a  reasonable  time  after  she  has  sailed**,  it  will  be 
presumed,  that  she  perished  at  sea,  and  the  assured  may" 
maintain  an  action  against  the  underwriter,  stating  the  loss 
to  have  happened  by  the  vessel  sinking  at  sea'.  What  shall 
be  deemed  a  reasonable  time,  must  depend  on  the  distance 
and  length  of  the.  voyage,  &c. 

Evidence  of  the  vessel  having  sailed  on  her  intended 
voyage  on  such  a  day,  and  not  having  been  heard  of  since, 
is  the  best  evidence,  of  which  the  nature  of  such  a  case 
admits^  and,  consequently,  will  be  sufficient  to  support  the 
action.  It  is  not  necessary  to  call  witnesses  from  the  vesseFs 
port  of  destination ;  it  is  sufficient  to  prove  that  she  was  not 
heard  of  in  this  country  after  she  sajled*.  But  it  must  be 
shewn,  that  when  the  ship  left  the  port  of  outfit,  she  was. 
bound  on  the  voyage  insured*.  For  this  purpose  the  convoy 
hond^  mentioning  the  port  of  destination  in  the  common 
form,  or  a  licence*,  is  prima  facie  evidence. 

Under  a  count  for  a  loss  by  perils  of  the  sea^,  evidence 
that  the  ship  was  destroyed  by  a  species  of  worms,  which 

o  Marsh.  4]G  t  O.hcn  v.  Hinckley,  s  Camp.  N.  P. 

p  Smitli  V.  Scott,  4  TauDt.  126.  C.  51. 

q  Park,  63.  u  Ib.S.  C 

r  Green  V.  Brown,  Str.  iiOQ.    Sec  also  x  Marshall  v.  Parker,  8  Cam'p.  N.  P. 

Ncwby  ▼.  Repd,  Sillinps  after  M.  T.  C.  70. 

1763,  coram   Ld.   Mansfidd,    C.J.  y  Rohl  v.  Parr,  Tendon  Sitltngi  af^c 

Park,  63.  H.  T.  1796.  Park,  6l. 
K  Twcmlow  T.  Oswin,  2  Camp.  N.  P. 

C.  »5. 
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infesl  the  rivers  of  Africa,  was  holden  not  to  support  the 
declaration.  If  a  ship  hove  down  on  a  beach  within  the  tide* 
way,  to  repair,  be  thereby  bilged  and  damaged,  it  is  not  a 
loss  occasioned  by  the  perils  of  the  seas*. 

An  averment  of  loss  by  perils  of  the  seas,  is  not  supported 
by  proof  that  the  vessel  was  sunk  in  consequence  of  being 
fired  upon  by  another  vessel  under  a  mistake*. 

It  is  the  province  of  the  jury  to  determine,  whether  the 
cause  of  the  loss  be  a  peril  of  the  sea  or  not\ 

In  cases  of  insurances  upon  goods,  where,  by  the  terms  of 
the  policy,  the  underwriter  is  to  continue  liable  until  the 
goods  are  safely  landed,  if  one  of  the  public  lighters,  en-» 
tered  at  Waterman's  Hall,  be  employed  for  the  purpose  of 
landing  the  goods,  and  the  goods  sustain  a  damage  on  board 
such  lighter,  without  any  negligence  on  the  part  of  the 
lighterman,  the  underwriter  will  be  responsible  for  the  losses 
but  if  the  owner  of  tlie  goods  chooses  to  employ  his  own 
private  lighter  to  land  them<* ;  or  if  after  the  goods  are  put  on 
board  a  public  lighter,  the  owner  takes  them  into  his  owu 
custody  and  possession,  and  discharges  the  lighterman  %  the 
underwriter  m  such  cases  will  not  be  liable. 

^,  Loss  by  Capture. 

Capture  is  the  taking  the  ship  or  goods  by  an  enemy  of  th^ 
country  to  which  the  ship  and  goods  belong,  when  in  a  state 
of  public  war. 

To  constitute  a  loss  by  capture  within  the  meaning  of  the 
policy^,  it  is  not  necessary,  that  the  ship  should  be  con* 
demned,  or  carried  into  any  port  or  fleet  of  the  enemy. 

la  every  case  of  capture'*  the  insurer  is  answerable  to  the 
extent  of  the  sum  insured  for  the  loss  actually  sustained. 
This  may  be  either  totals  as  where  the  thing  insured  is  not 
recovered  again ;  or  partiaiy  hs  where  the  ship  is  recaptured 
pr  restored  before  abandonment ;  in  which  case  the  insurer  is 
bound  to  pay  the  salvage,  and  any  other  necessary  expense^ 
which  may  have  been  incurred  by  the  party  for  the  recovery 
of  his  property. 

z  Thompson  ▼.  Wbitmore,  3  Taaitt.  Bailer,  J.  Hurry  ▼.   Royal  Excb. 

9^.  Ass.,  8  Bos.  &  Fill.  430. 

»  Callea  v.  Butler,  1  Stftrk.  N.  P.  C  d  Sparrow  v.  Carruthers,  Str.  1236. 

138.  Ld.  EUeoboronKh,  C.  J.  e  Strong  v.  Natally,  i  Bos.  &  Pul.  N. 

b  PerKcnyon.C.J.inBullerv.  Fisher,  R.  16. 

Abbott,  23t).  f  Per  Ld.  Mansfield,  C.  J.  in  Goss  r. 

c  Rttckerr.  Loodoii  Assurance  Comp.  Withers,  9  Burr.  694* 

Loa4.0D  Sittings,  June,    1784,  per  (  Marsh.  499. 
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In  assumpsit  upon  a  policy  of  insurance*,  interest  or  no 
interest^  against  enemies,  pirates,  takings  at  sea,  &c.  it  ap' 
peared,  that  the  ship  was  taken  by  a  Swedish  pirate,  and 
remained  in  his  possession  for  nine  days,  and  then  was  re- 
taken by  an  English  man  of  war,  and,  after  the  suit  com- 
menced, brought  into  Harwich ;  it  was  holden,  that  the 
plaintiff  was  entitled  to  recover ;  for  though  the  ship  was 
retaken,  yet  the  plaintiflf  had  received  a  damage  by  the  in- 
terruption of  his  voyage:  and  the  question  was  not,  whether 
the  plaintiff  had  his  ship,  and  did  not  lose  his  property,  but 
what  damage  he  had  sustained. 

In  a  case  where  a  privateer  had  been  insured',  interest  or 
no  interest^  free  from  average^  and  without  benefit  of  salvage^ 
for  a  cruise  of  three  months,  and  during  that  time  she  was 
captured,  whereby  she  was  prevented  from  finishing  her 
cruise ;  it  was  holden,  that  the  assured  was  entitled  to  re- 
cover for  a  total  loss,  although  it  did  not  appear,  that  the 
ship  was  ever  carried  infra  prtesidia  hostium,  and  although 
the  ship  was  retaken  before  the  expiration  of  the  three 
months. 

See  further  on  this  subject.  Whitehead  v.  Bance,  Park,  77. 
and  Dean  v.  Dicker,  Str.  1250. 

A  ship  warranted  neutral  was  captured  as  an  enemy's 
•hip,  ana  the  owners,  after  an. interlocutory  decree  against 
them,  agreed  to  a  compromise*';  this  being  done  bona  fide, 
it  was  holden,  that  the  insurer  was  liable  for  the  sum  paid  by 
the  insured  under  such  compromise. 

Formerly,  it  was  a  common  practice,  when  vessels  were 
captured  by  the  king's  enemies,  or  by  other  persons  com- 
mitting acts  of  hostility,  for  persons  to  agree  with  the  cap- 
tors for  ransom  of  the  vessels,  and  for  securing  the  stipulated 
ransom,  not  only  to  give  hostages,  but  also  to  bind  them- 
selves, or  the  owners,  for  the  payment  thereof  (19).     The 

b  BepailM  Y.  Ludlow,  Comyns*  R.360.    k  Berens  r.  Rucker,  l  Bl.  R.  313. 
I   Pond  ▼.  King,  1  Wiis.  191.  ^ 


(19)  When  this  agreement  was  reduced  into  writiog,  the  in- 
strument  containifig  the  terms  of  it  was  denominated  a  ransom  bilL 
Seethe  form,  Doag.  641.  This  instrument  usually  provided  for 
the  safety  of  the  captured  vessel  during  the  remainder  of  ber 
voyage,  and  actions  of  assumpsit  were  brought  upon  these  bills. 
See  the  form  of  declaration,  3  Burr.  1734.  but  in  Antbon  v, 
Fisher,  Doug.  648,  it  was  decided,  that  an  alien  enemy  cannot, 
by  the  municipal  law  of  this  country,  sue  for  the  recovery  of  a 


INSURANCE  99S1 

law  of  n&tion^  gave  a  sanction  to  this  practice ;  but  it  hav* 
ing  been  found,  by  experience,  liable  to  great  abuse,  and 
there  being  reason  to  apprehend,  that  upon  the  whole  it 
operated  niOre  to  the  disadvantage  than  the  benefit  of  hit 
Majesty's  subjects,  it  was  enacted  by  stat.  22  G.  3.  c.  25.  s*  I.. 
"  That  it  should  not  be  lawful  for  any  of  his  Majesty's 
subjects  to  ransom,  or  enter  into  any  agreement  for  ran^ 
soming)  any  vessel  belonging  to  any  of  his  Majesty *8  sub* 
jects,  or  any  goods  on  board  the  same,  which  should  be 
captured  by  the  subjects  of  any  state  at  war  with  his  Ma- 
jesty, or  t^  any  persons  committing  hostilities  against  his 
Ms|iesty*s  subjects."  By  s.  ?.  "  Agreements  entered  into, 
and' bills,  notes,  and  other  securities  given  by  any  persona 
for  ransom  of  such  ship  or  vessel,  or  of  any  goods  oji  board 
the  same,  are  declared  void/*  And  by  s.  3,  a  penalty  of 
500/.  is  given  to  the  informer  for  every  offence  against  this 
act.  This  statute  having  expired  with  the  termination  of 
hostilities  in  1783,  the  same  provisions  have  been  repeated 
verbatim  in  subsequent  prize  acts.  See  st  33  G.  3.  c.  66, 
s.  37,  38.  and  st.  43  G.  3.  c.  160.  s.  34,  35. 

Although,  by  the  terms  of  the  policy,  the  underwriters 
undertake  to  indemnify  the  assured  against  all  captures  and 
detentions  of  princes,  without  any  exception  in  respect  of 
the  acts  of  the  government  of  their  own  nation,  yet  has  the 
law  engraflexi  an  exception  thereon  of  captures  made  by  the 
authority  of  the  government  of  the  country  to  which  the 
underwriters  belong.  Hence*,  it  has  been  solemnly  deter- 
mined, that  even  after  the  cessation  of  hostilities  between 
England  and  France,  a  Frenchman  was  not  entitled  to  reco- 
ver in  the  English  courts  upon  a  policy  of  insurance  ef- 
fected in  England  before  the  commencement  of  hostilities ; 
for  a  policy,  containing  an  insurance  against  British  capture^ 

t  Fartado  ▼.  Rodgers,  s  Bos.  it  Pul.    307.  Kclluer  ▼.  Le  Afesaricr,  4  East, 
191.  Gamba  v.  Le  Mesurier,  4  East,    396. 


•right  claimed  to  be  acquired  by  him  in  actual  war.  Since  the  stat. 
99  G.  3.  c.  25.  and  43  G.  3.  c.  I60.  8.  34,  35.  the  law  relating  to 
iBDSoiB  bills  is  become  a  mere  matter  of  curiosity.  The  reader 
who  is  desirous  of  pursuing  the  subject,  is  referred  to  the  following 
cases:  Richard  v.  Bettenham,  B.  R.  M.  6  G.  3.  3  Burr.  1734. 
1  Bl.  R.  563.  Cornu  v.  Blackburnt?,  B.  R,  £.  21  G.3.  Doug. 
€40.  Aothon  V.  Fisher,  B.  R.  M.  23  G.  3.  Exch.  Chamber, 
M.  95  G.  3.  Doug.  648.  n.  (1).  Yates  v.  Hall,  B.  R.  M^ 
«fi  G.  3.  I  T.  R.  73. 
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eo  nomine^  would  be  illegal  and  void  upon  tlie  face  of  it,  as 
being  directly  and  obviously  repugnant  to  the  interest  of 
the  state,  having  an  immediate  tendency  to  render  ineffec- 
tual, to  the  extent  of  the  indemnity  created  thereby,  all 
oifensive  operations  by  sea  adopted  on  the  part  of  his  Ma- 
jesty and  his  subjects,  for  the  purpose  of  weakening  the 
strength  and  diminishing  the  resources  of  the  enemy.  And 
if  an  insurance  by  a  British  subject,  made  in  terms  against 
British  capture,  would  be  void,  an  insurance  indirectly  pro- 
ducing the  same  effect,  by  the  application  aflerwards  of  the 
general  terms  of  the  insurance  to  the  particular  event  fu  t.) 
of  British  capture,  which  takes  place  afterwards,  must 
upon  principle  be  equally  illegal ;  and  no  peril,  the  subject 
of  insurance,  can  be  recovered  under  the  generality  of  the 
terms  "  capture,"  "  detention  of  princes,"  or  the  like,  which 
cannot,  consistently  with  law,  be  specifically  insured  against 
in  direct  and  express  terms. 

It  is  to  be  observed,  that  although  in  cases  of  capture  tlie 
underwriter  is  responsible  to  the  assured,  yet,  if  before  a  dc- 
mand  the  ship  be  recovered,  he  is  liable  for  the  amount  only 
of  the  loss  sustained  at  the  time  of  the  demand ;  or  if  the  ship 
be  restored  after  payment  by  the  underwriter,  he  shall  stand 
in  the  place  of  the  assured. 

By  Stat  43  G.  3.  c.  lOU  s.  39.  (the  last  prize  act)  it  was 
enacted,  "  That  if  any  ship,  vessel,  or  boat,  taken  as  prize, 
or  any  goods  therein,  shall  appear  and  be  proved  in  a  com- 
petent court  of  admiralty  to  have  belonged  to  any  of  his  Ma- 
jesty's subjects,  which  were  before  taken  by  any  of  bis  Ma- 
jesty's enemies,  and  at  any  time  afterwards  retaken  by  any 
of  his  Majesty's  ships  of  war,  privateer,  or  other  vessel  or  boat 
under  his  Majesty*s  protection,  such  ship,  &c.  shall  be  ad- 
judged to  be  restored  by  decree  of  the  said  court  of  admiralty 
to  the  former  owners,  on  their  paying  for,  and  in  lieu  of  sal- 
vage, 1.  If  retaken  by  any  of  his  Majesty's  ships,  or  hired 
armed  ships,  one  eighth  part  of  the  true  value  of  the  ship,  &C 
2.  If  retaken  by  any  privateer,  or  other  ship,  &c.  one  sixth 
part  of  the  true  value,  &c.;  and,  3.  If  retaken  by  the  joint 
operation  of  one  or  more  of  his  Majesty's  ships,  tod  one  or 
more  private  ships,  such  salvage  as  the  judge  of  the  High 
Court  of  Admiralty,  or  other  court  having  cognizance 
thereof,  shall,  under  the  circumstances  of  the  case,  deem  fit ; 
unless  the  vessel  retaken  appears  to  have  been,  after  the  tak* 
ing  by  his  Majesty's  enemies,  by  them  set  forth  as  a  vessel  of 
war,  in  which  case  it  shall  not  be  restored  to  the  former 
owners,  but  shall  (whether  retaken  by  his  Majesty's  ships  or 
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hy  a  privateer)  be  adjudged  lawful  prizd  for  the  benefit  of  the 
captors." 

And  by  s.  40.  it  is  etiact^d,  "  that  vessels  or  goods  taken 
or  retaken,   and   restored  by  the  commander,   &c.  of  the 
privateer,    &c.    through  consent,   or  clandestinely,    or  by 
collusion  or  connivance  of  such  commander^   &c.   without 
beinff  brought  to  adjudicathn^  shall^  upon  proof  thereof  in  a 
court  of  admiralty,   be  adjudged  good  prize,   one   moiety 
thereof  to  the  king,  and  the  other  to  the  discoverer ;  pro- 
vided", that  if  a  ship  be  retaken  before  she  has  been  carried 
into  an  enemy*s  port,  it  shall  be  lawful  for  her,  if  the  re* 
captorrs  consent  thereto,   to  prosecute  her  voyage,   and  it 
shall  not  be  necessary  for  the  recaptors  to  proceed  to  ad- 
judication till  six  months,  or  till  the  return  of  the  ship  to 
the  port  from  which  she  sailed:   and  the  master,  owners^ 
or  their  agents  may,   with  the  consent  of  the  recaptors, 
unliver  and  dispose  of  their  cargoes  before  adjudication; 
and  in  case  the  vessel  shall  not  return  directly  to  the  port 
whence  she  sailed,  or  the  recaptors  shall  have  had  no  oppor- 
tunity of  proceeding  reo;ularly  to  adjudication  within  six 
months,  on  account  of  the  absence  of  the  vessel,  the  court 
of  admiralty  shall,  at  the  instance  of  the  recaptors,  decree 
the  restitution  to  the  former  owners,  paying  salvage,  upon 
such  evidence  as  shall  appear  reasonable;  the  expense  of 
such    proceeding    not    to    exceed    the    sum    of    fourteen 
pounds.'* 

Under  this  head  it  will  he  proper  to  consider  the  effect  and 
operation  of  an  embargo  on  the  contract  of  insurance. 

An  embargo  is  an  arrest  laid  on  ships  or  merchandize  by 
public  authority,  or  a  prohibition  of  state,  commonly  issued 
to  prevent  foreign  ships  from  putting  to  sea  in  time  of  war^ 
and  sometimes  also  to  exclude  them  from  entering  our 
ports. 

Where  a  neutral  insures"*  in  this  country  a  ship  "  at  and 
from  a  port  in  a  foreign  country ;"  and  while  the  ship  re* 
mains  in  that  port,  an  embargo  is  laid  on  by  t)xe  foreign  stnte^ 
the  assured  will,  if  the  embargo  continue,  be  entitled  to 
abandon,  and  to  recover  for  a  total  loss ;  for  such  an  embargo 
is  within  the  meaning  of  the  words  "  arrests,  restraints,  and 
detainments  by  kings,  princes,  and  people.^* 

What  would  be  the  eflect  of  an  embargo  laid  on  by  the 
government  of  this  country  upon  a  ship  insured  here,  has 

m  S.  41.  n  Rotch  ?.  Edie,  6  T.  R.413. 

VOL.  II.  R 
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Bot  been  solemnly  determined.  It  seems,  however,  that 
although  one  British  subject  might  insure  another  British 
subject  agaiijst  the  consequences  of  an  embargo  laid  on  by 
the  British  government**,  yet  an  insurance  for  the  benefit  of 
a  foreigner  against  such  an  embargo  would  be  illegal'. 

3.  Loss  by  Arrests,  S^c. 

Among  other  perils,  which  the  assurers,  in  the  language 
of  the  policy,  are  contented  to  bear,  and  do  take  upon 
them  in  the  voyage,  are  "  arrests  and  detainments  of  all 
kings,  princes  (20),  and  people,  of  what  nation,  condition, 
or  quality  soever." 

The  word  "  people*'  means  the  ruling  or  supreme  power 
of  the  country,  whatever  it  may  be.  This  appears  clearly 
from  another  part  of  the  policy ;  for  where  the  underwriters 
insure  against  the  wron^ul  acts  of  individuals,  they  describe 
them  by  the  names  of  pirates,  rogues,  thietes.  The  words, 
therefore,  "  kings,  princes,  and  people,*^  must  apply  to 
nations  in  their  collective  capacity.  Hence,  where  a  party  of 
rioters  boarded  a  ship^,  and,  having  taken  the  command, 
stranded  her,  and  compelled  the  captain  to  sell  the  cargo, 
which  consisted  of  wheat,  at  their  own  price,  and  much 
below  its  real  value,  it  was  holden  that  the  plaintiff,  who 
had  insured  the  cargo,  could  not  recover  on  a  count  stating 
that  the  vessel  was  arrested,  distrained,  and  detained  by  peo^ 
pie  to  the  plaintiff  unknown,  by  reason  whereof  the  cargo 
was  wholly  lost  to  the  plaintiff. 

Upon  a  common  policy  on  goods,  the  underwriters  are 
discharged,  if  the  goods  are  landed  at  the  port  of  destination 
by  the  officers  of  government  there,  and  are  lodged  in  the 
government  warehouses,  if  this  be  the  usual  mode  in  which 
goodd  are  landed  at  that  port,  although  the  goods  insured  are 
afterwards  confiscated  by  the  government,  and  are  never  in 
the  possession  of  the  consignees'. 

•  See  Manh.  437.  Green  v.  Youn^,    p  Opinion  of  the  Judges  in  Tovtengi^. 
Ld.  Raym.  840.  Salk.  444.  and  Ld.        Hubbard. 

Akanley'a  opinion   in  Touteng  y.    q  Nesbittr.  Lusbington,  4T.  R.  783. 
Hubbard,  3  Bos.  &  Pul.  302.  r  Brown  ▼.  Carstairs,  3  Camp.  N.  P. 

C.  l6i. 


(20)  By  the  word  **  princes,**  according  to  the  opinion  of  Lord 
Mansfield,  in  Goss  v.  Withers,  2  Burr.  696^  must  be  understood, 
not  enemies  merely,  but  those  in  amity  also.  Hence  it'  is  said,  that 
by  the  general  law,  the  assured  may  abandon  in  the  case  of  an  arrest 
•r  detammenjb  by  a  prince  not  an  enemy. 
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Policy  on  goods  at  and  from  London  to  Archangel  %  "  un- 
til the  goods  should  be  there  discharged  and  safely  landed/' 
The  declaration  averred  that  the  ship  arrived  at  Archangel ; 
but  that  before  the  goods  were  discharged  or  safely  landed, 
they  were  seized  and  detained  by  the  persons  exercising  the 
powers  of  government  there.  It  appeared  in  evidence  that 
as  soon  as  the  vessel  arrived  at  Archangel,  her  hatches 
were  sealed  down,  and  a  custom-house-officer  remained  con-* 
stantly  on  board.  Leave  was  refused  to  unload^  the  cargo  for 
several  weeks ;  and  at  last  it  was  unloaded  into  praams  or 
lighters  belonging  to  the  government,  under  the  mspectiot^ 
of  an  officer,  and  lodged  in  a  «fOvemment  warehouse,  where 
the  consignees  had  no  control  over  it,  and  were  not  even 
permitted  to  see  it.  The  whole  was  afterwards  condemned, 
on  the  ground  that  the  ship  had  come  from  London,  instead 
of  Teneriffe  as  was  represented  by  the  simulated  paperg 
which  she  carried.— It  appeared,  however,  to  be  the  uni- 
form course  of  transacting  business  at  Archangel,  that  when 
a  ship  arrives  her  hatches  are  sealed  down,  that  a  custom- 
house-officer remains  on  board  till  she  is  unloaded,  and  tha^ , 
the  goods  must  be  carried  in  the  first  instance  to  the  govern^ 
ment  warehouses,  where  they  remain  til)  the  duties  are 
paid.  Under  these  circumstances  Lord  EUenboroush  was  of 
opinion,  that  there  was  not  any  evideQCCi  that  the  goodft 
were  seized  and  detained  by  the  Russian  government  before 
they  were  discharged  and  safely  landed-^-that  the  goods  were 
landed  according  to  the  usual  course  of  trade  at  the  port  of 
Archangel;  and  consequently  that  the  underwriters  on  such  % 
policy  as  the  present  were  not  liable  for  any  subsequent 
loss. 

In  a  declaration  on  a  policy  on  goods  it  was  averred,  that 
the  ship  with  the  goods  on  board,  when  at  C.  was  arrested 
by  the  persons  exercising  the  powers  of  government  there, 
and  the  eoods  were  by  the  said  persons  seized  and  confis«» 
cated.  it  was  proved,  that  oq  the  ship*s  arrival  at  C.  her 
hatches  were  scaled  down,  and  her  cargo  was  afterwards 
forcibly  unloaded  by  the  officers  of  government,  and  never 
delivered  to  the  consignees.  This  was  holden'  to  be  suffi- 
cient proof  of  the  averment,  without  the  production  of  any 
sentence  of  condemnation. 

t   Brown  ▼.  Carstairv.  a  Camp  N.  P.     t  Carruthefv  t.  Gray,  3  Catup.  N.  P* 
C.  161.  C.  14a. 
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4.  Loss  by  Barratry  (21). 

The  orieitial  meaning  of  the  term  "  barratry"  is  to  be 
collected  ironi  the  Italian  language,  and  is,  according  to 
Dufresne's  Glossary,  (verbum  harratria,J  *'  fraus,  dolus, 
qui  Jit  in  contractibus  et  venditionibus^."  He  does  not  apply 
it  in  any  marine  sense,  or  with  reference  to  the  particular 
relation  of  masters  and  owners.  In  that  sense,  however,  in 
whfch  it  is  particularly  used,  as  applied  to  subjects  of  British 
marine  insurance,  in  the  earliest  reported  caseS  which  we 
find  on  the  subject,  it  is  considered  as  being  precisely  tanta^ 
mount  to  fraud,  in  the  particular  relation  which  subsists 
between  master,  mariners,  and  owners,  being  such  by  which 
a  loss  may  happen  to  the  subject  matter  insured.  And  as 
no  limitation  is  put  upon  the  term  "  fraud,"  in  that  case,  the 
court  must  be  understood  as  holding,  that  fraud  and  bar- 
ratry were  in  effect  words  of  co-extensive  import ;  that  is, 
that  barratry  included  every  species  of  fraud  in  the  relation 
of  the  master  to  his  owners,  by  which  the  subject  matter  in- 
sured might  be  endangered. 

In  conformity  with  this  opinion,  Willes,  J.  in  giving  the 
judgment  of  the  court  in  Lockyer  v.  Offley,  1  T.  R.  232, 
defines  barratry  as  including  **  every  species  of  fraud  or 
knavery  of  the  master  of  the  ship,  by  which  the  freighters 
or  owners  (the  freighters  in  that  case  were  owners  pro  tern" 
pore]  are  injured." 

Barratry  may  be  committed  either  by  a  wilful  deviation*, 
in  fraud  of  the  owner,  by  smuggling*,  by  running  away  with 


■  Per  L(l.  EUeuborougb,  C.J.  deliver-  t  Kiiif^ht  v.  Cambridge,  Str.  S8 1. 
ing  the  jtidfrment  of  tbe  court  in  u  Valicju  v.  Wbeelcr,  Cowp.  143. 
Earle  ▼.  Rowcroft,  8  £ast,  134.  x  i  T.  R.  259. 


(21)  '*  It  is  extraordinary  that  this  sp^cif^s  of  loss,  occasioned  by 
the  misconduct  of  the  master,  selected  and  appointed  as  he  is  bj 
the  owners  tliemselves,  and  liable  to  be  dismissed  by  them  only, 
should  ever  have  been  made  the  subject  of  insumnce;  and  it  is  the 
more  so,  as  it  has  an  impolitic  tendency  to  enable  the  master  and 
owners,  by  a  fraudulent  and  secret  contrivance  and  understanding 
between  them,  to  throw  the  ill  success  of  an  illegal  adventure,  of 
wliich  the  benetit,  if  successful,  would  have  belonged  solely  to 
themselves,  upon  the  underwriters.  So,  however,  it  is,  that  this 
description  of  loss  Las,  from  the  earliest  times,  held  its  place  as  a 
subject  of  indemnity  in  British  policies  of  insurance."  Per  Lord 
Ellenborough,  C.  J.  deliverinjj  the  judgment  of  the  court  in  Earle 
•V,  Rowcroft,  8  East,  134. 
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the  ship,  by  sinking  (22)  or  deserting  her,  or  by  defeating 
or  delaying  the  voyage  (-23)  with  a  criminal  intent.  If  by 
reason  of  these,  or  other  similar  acts,  the  subject  matter  in- 
sured is  detained,  lost,  or  forfeited,  the  assured  will  be  en- 
titled to  recover  against  the  underwriter  for  a  loss  by  bar- 
ratry ;  and  such  acts  being  in  violation  of  that  duty  which 
the  masters  and  mariners  owe  to  the  ship-owners,  the  circum- 
stance of  the  master  or  mariners  conceiving  that  they  were 
acting  for  the  benefit  of  the  owners  will  not  vary  the  case. 
Hence  where  the  master^,  under  letters  of  marque,  which 
for  want  of  a  certificate  were  no^  valid,  (and  which  had  been 
put  on  board  by  the  owners  with  a  view  to  encourage  sea- 
men to  enter,  and  without  any  intention  of  their  being  used 
for  the  purpose  of  cruizing),  had  cruized  for  and  taken  a 

Crize,  in  consequence  whereof  the  vessel  was  lost;  it  was 
olden  to  be  an  act  of  barratry',  although  the  master  had 
libelled  the  prize  in  a  court  of  admiralty,  for  the  benefit  of 
the  owners  as  well  as  himself. 

Neither  is  it  necessary,  in  order  to  constitute  barratry, 
that  the  master  should  derive,  or  even  intend  to  derive,  any. 
benefit  firom  the  act  done  (24).  Hence,  where  the  master 
sailed  out  of  port*,  without  paying  the  port  duties,  whereby 
the  ship  was  forfeited,  it  was  bolden  to  be  barratry.  So 
where  the  master*,  under  general  instructions  from  his 
owners  to  make  the  best  purchases,  with  dispatch,  went  into 
an  enemy's  port,  and  traded  there,  on  account  of  which 
illegal  traffic,  the  vessel  insured  was  seized  by  a  king's  ship, 
and  afterwards  condemned ;  this  illegal  act,  unautho- 
rised by  the  ship-owners,  was  holden  to  be  barratry,  al- 
though it  did  not  appear  that  the  master  would  have  been 
benefitted  by  the  act,  x>r  that  he  intended  thereby  any  thing 

m 

y  Mo08  T.  Byrom^  6  T.  R.  379.  iv  Earle  v.  Rowcroft,  a  East,  196» 

z  Knight  ▼.  Cambridge,  as  eked  in 
S  East,  135,  136. 


(22)  For  the  penal  consequences  attending  thg  wilful  destruc^ 
tion  of  ships,  see  stat.  1  Ann.  stat.  2.  c.  9.  s.  4.;  4.G.  1.  c.  12.| 
11  G.  U  c.  ^9.  8. 6,  7-  As  to  the  mode  and  place  of  triul  for  this 
offence,  see  stat.  28  H.  S.  c.  15«;  43  G.  3.  c.  79*  Ireland,  and. 
c.  1 13.  England: 

(^)  '*  Even  dropping^  anchor  wiik  a  fraudulent  intent' ib  barra** 
try,"     Per  Buller,  J.  in  Ross  v.  Hunter,  4  T.  R.  38. 

(94)  But  in  some  cases  the  circumstance  of  private  bei\efit  ac* 
'oruing  to  the  master  may  be  evidence  of  fraud  in  him. 
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more  than  to  make  the  cheapest  and  speediest  purchases  fuf 
his  employers  (25). 

In  order*,  however,  to  constitute  barratry,  it  is  essentially 
necessary,  that  there  should  be  fraud.  Hence,  a  simple  de-* 
Viation,  through  the  ignorance  of  the  master,  without  fraud 
On  his  part,  although  it  avoids  the  policy,  will  not  amount  to 
barratry  (26).  It  is  to  be  observed,  that  barratry,  in  the  sense 
in  which  it  is  used  in  our  policies,  cannot  be  committed  by 
any  persons  except  masters  or  mariners,  nor  against  any 
persons  except  the  owners  of  the  ship*;  but  this  term 
comprehends  not  only  absolute  owners,  but  owners  pro  hoc 
vice  only,  as  general  freighters.  Hence,  if  A.  be  the  owner 
of  a  ship**,  and  let  it  out  to  B.  as  freighter,  who  insures  it  for 
the  voyage,  and  the  barratrous  act,  whereby  the  vessel  is  lost, 
is  committed  with  the  knowledge  of  A.,  yet  if  it  be  unknown 
to  B.  he  may  recover  against  the  underwriter  for  a  loss  by 
barratry. 

So  where  the  insurance  id  made  by  and  in  favour  of  the 

t>  Phyn  T.  Royal  Excb.  Am.  Com  p.,  chartered  ship  be  lost,  by  means  of 

7  T.  R.  505.  the  captain  eugaging  iu  an  illegal 

t  Nutt  ▼.  Boardteu,  ]  T.  R.  393.  trade,  in  bbedienee  to  the  orders  of 

d  Vallejo  T.  Wheeler,  Cowp.  i43'  But  the  charterer,  this  is  not  a  loss  by 

see  Hobbs  v.  Hauiiam,  3  Camp.  N.  barratry  for  which  ship-owner  can 

P.  C.  94.  where  it  was  held,  that  if  a  recoter  against  the  nuderwriters. 


(2.5)  It  was  contended  in  this  case»  on  the  part  of  the  defendant^ 
that  if  the  conduct  of  the  master,  although  criminal  in  respect  o^ 
the  state,  were,  in  his  opinion,  likely  to  advance  the  owner*s  interest^ 
and  intended  by  him  to  do  sO)  it  would  not  be  barratry;  but  to  thia 
the  court  said  they  could  not  assent,  for  it  was  n6t  for  him  to  judge 
in  cases  not  entrusted  to  his  discretion ;  or  to  suppose  that  he  was 
not  breaking  the  trust  reposed  in  him,  but  acting  meritoriously, 
trhen  he  endeavoured  to  advance  the  interest  of  his  owners  by  means 
which  the  law  forbids,  and  which  his  owners  also  must  be  taken  to 
have  forbidden,  not  only  from  what  ought  to  be,  and  therefore  must 
be,  presumed  to  have  been  their  own  sense  of  public  duty,  but  als6 
from  a  consideration  of  the  risk  and  loss  likely  to  follow  from  the  use 
of  such  means. 

(26)  **  Barratry  must  be  some  breach  of  trust  in  the  master,  ex 
maleficio"  Per  Lee,  C.  J.  in  Stamma  v.  Brown,  as  cited  by  Law^ 
rence,  J,  from  a  MSS,  note  in  7  T.  R.  509.  "  No  case  of  deviation^ 
unless  it  be  accompanied  with  fraud  or  crime,  is  within  the  true  de- 
tinition  of  barratry."  Per  Ellenborougli,  C.  J.  in  Earle  v.  Row-^ 
croft,  8  East,  139.  But  where  the  deviation  is  such  as  amounts  to 
barratry,  the  underwriter  cannot  insist  on  the  deviation  as  a  grouM 
6f  objection  against  the  right  of  the  assured  to  recover* 
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ship-owner,  and  the  barratrouB  act  is  committed  with  the 
privity  of  the  freighter,  the  underwriter  is  not  discharged*, 
unless  he  can  shew  that  the  ship-owner  also  was  privy  to  the 
barratiy.  *^  ^ 

It  appears  from  the  preceding  remarks,  that  where  the 
owner  of  the  ship  consents  to  the  act  done,  such  act  is  not 
barratry  ^  So  where  the  master  of  the  ship  is  also  owner', 
he  cannot  commit  barratry,  because  he  canpot  commit  fraud 
against  himself. 

And  the  same  rule  holds  in  equity,  where  the  owner, 
having  mortgaged  the  ship,  acts  as  master**,  for  the  mort- 
gagor is  considered  in  equity  as  the  owner  of  the  thing 
mortgaged.  But  proof  of  the  master  having  committed 
barratry  is  prima  facie  sufficient  to  entitle  plaintiff  to  recover, 
without  shewing  negatively  that  the  master  was  not  owner 
or  general  freighter.  If  the  underwriter  insists  on  this  as  a 
defence,  it  is  incumbent  on  him  to  shew  that  the  master  was 
also  owner  or  general  freighter*    • 

It  will  be  proper  also  to  remark,  that  barratry  cannot  be 
committed  against  the  owner  of  the  ship  with  his  consent. 

It  is  not  necessary  that  the  loss,  in  consequence  of  the 
barratry  should  happen  in  the  very  act  of  committing  the 
barratry,  it  is  sufficient  if  it  happen  at  any  time  afterwards, 
and  before  the  voyage  insured  is  completed;  but  it  must 
happen  during  the  vcnrage  insured,  and  within  the  time  li- 
mited by  the  policy ;  mr  where  the  master^  in  the  course  of 
the  voyage,  committed  barratry  by  smuggling,  on  his  own 
account,  by  hovering,  and  runnmg  brandy  on  shore  in  casks 
under  GO  gallons,  and  the  ship  afterwards  arrived  at  the  port 
of  destination,  and  was  there  moored  at  anchor  24  hours  in 
safety,  after  which  she  was  seized  by  the  revenue  officers  for 
the  smuggling,  it  was  holden,  that  the  underwriter  was  dis- 
charged. 

The  captain  of  a  ship  insured*^,  barratrously  carried  her  out 
of  the  course  of  her  voyage,  procured  her  to  be  condemned 
in  a  vice  admiralty  court,  sold  her,  and  delivered  her  to 
the  purchaser.  In  an  action  on  the  policy,  to  which  the 
statute  of  limitations  was  pleaded.  Lord  Ellenborough  was  of 

e  Boutflower  ▼.  Wilmer,  London  Stt-  h  Lewiu  ▼.  Saasso,  PoBtletb.  Diet.  vol. 

lings  after  T.T.  si  G.  8.  coram  Lee        1.  p.  147.  per  Ld.  Hardwicke  Cli. 

C.  J.  MSS.  i  Lockyer  t.  Offley,  1  T.  R.  25 1 . 

r  Staroma  ▼.  Brown,  Sir.  1 173.    Nutt  k  Hibbert  r.  Martin,  i Camp.  N.  P.  C. 

▼.  Bourdieu,  1  T.  R.  393.  539. 

f  Admitted  S.  C.  aud  in  Rofi  t.  Hsh- 

t«r,  4  T.  R.  33. 
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opinion,  that  Che  cause  of  action  did  not  accrue,  as  the  Ion 
did  not  happen  until  the  master  had  divested  himself  of  the 
possession  of  the  ship,  by  delivering  her  to  the  purchaser, 
and  therefore,  although  the  barratrous  abandonment  of  the 
voyage,  for  the  purpose  of  oiaking  away  with  the  ship,  and 
fraudulent  conaemnation  had  taken  place  more  than  sbi^ 
years  before  the  commencement  of  the  action,  yet  as  the  sale 
and  delivery  we^  within  six  years,  the  plea  did  not  operate 
as  a  bar. 

As  it  is  not  necessary  to  aver  the  fact  whereby  the  loss  is 
occasioned*,  in  the  very  words  of  the  policy,  provided  the 
fact  alleged  be  within  the  meaning  of  these  words,  in  a  case 
where,  by  the  policy,  the  insurance  was  against  the  barratry 
of  the  master,  and  the  breach  assigned  in  the  declaration  was, 
that  the  ship  was  lost  by  the  fraud  and  neglect  of  the  master, 
the  declaration  was  holden  to  be  good;  for  barratry  imports 
fraud,  and  he  who  commits  a  fraud  may  properly  be  said  tq 
be  guilty  of  a  neglect,  viz.  of  his  duty, 

5.  hoss^  by  Fire. 

Fire  is  expressly  mentioned  in  the  policy,  as  one  of  the 
perils  against  which  the  underwriters  a^ree  to  indemnify  the 
assured. 

.  In  an  action  on  a  policy  "*,  where  the  loss  was  stated  to  be 
by  fire,  it  appeared  that  the  ship  in  question  having  been 
chased  by  an  enemy  of  superior  force,  the  captain,  in  oitier  to 
prevent  her  from  falling  into  the  hands  of  the  enemy,  set  her 
on  fire.  It  was  holden,  that  this  loss  was  covered  bv  the 
policy ;  Lord  Ellenborougb,  C.  J.  observing,  tha^  if  the  ship  is 
destroyed,  it  is  immaterial  whether  it  is  occasioned  by  a  com- 
mon accident,  or  by  lightning,  or  by  an  act  done  in  duty  to 
the  state.  Nor  could  it  make  any  difference  whether  the  ship 
was  thus  destroyed  by  third  persons,  subjects  of  the  king,  or 
b^  the  captain  and  (:rew,  acting  with  loyalty  and  good  faith. 
Pire  was  stiil  the  causa  causans^  and  the  loss  within  the  perils 
insured  against. 

If  a  fire  arises  on  board  a  ship  from  the  damaged  quality  of 
the  goods  insured,  the  underwriters  are  not  liable;  but  if  the 
loss  is  not  so  occasioned,  the  policy  will  not  be  vitiated  by 
the  non-disclosure  of  the  condition  of  the  gopds  to  the  under-t 
writer". 

\  Knigfit  ▼.  Cambridi^c,  Lord  Raym.    d  Boyd  y.  Dubois,  3  Camp.  K.  P.  C. 

1349  Str.  581.8  Mod.  330.  133. 

pi  Gordon  ▼.  RiminiDgtoQ,  1  Camp. 

h.  F«  C.  Ii3. 
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y.  Of  total  Losses  and  Abandonment. 

A  TOTAL  loss  is  of  two  kinds;  one,  where  the  whole  pro- 
perty insured  perishes ;  the  other,  where  the  property  exists, 
but  the  voyage  is  lost**,  or  the  expense  of  pursuing  it  exceeds 
the  benefit  arising  from  it  In  the  latter  case,  the  assured 
may  elect  (OT)  to  abandon  to  the  underwriter  all  right  to  such 
part  of  the  property  as  may  be  saved,  and  haying  given  due 
notice  of  his  intention  to  do  so»  the  assured  will  then  be  en- 
titled to  demand  a  compensation  as  for  a  total  loss;  but  if  the 
assured  does  not  in  fact  abandon  (28),  or  if  he  omits  to  give 
the  underwriter  notice  (29)  of  his  having  abandoned,  or  if, 
being  required  by  the  underwriter  to  assign  over  his  interest 
in  the  property  insured,  he  refuses  to  do  so?  (30),  he  will  not 

o  If  the  Toya^  be  defeated,  it  is  the  Royal  Exch.  Ass.  B.  R.    Sittiugs 

same  thing;  furthis'purpose  an  if  the  at  Serjeants*  Inn,  before  East.  T. 

abip  be  lost.     Lawrence  J.  6T.  R.  56  G-  3. 

435.     But  see  Parsons  v,  Scott,  9     p  Havelock  t.  Rockwood,  8  T.  R.  9fi9. 

Tauut.  3()3.  and  Anderson  v.  Wallis,  more  fully  reported  by  N.  Atcbeson, 

3  Camp.  440. 9  Maule  &  Selwyn,  940.  ivo.  J  800. 
and  post.  p.  911.     See  also  Hunt  v. 


(37)  The  assured  is  not  in  any  case  hound  to  abandon.  See  15 
East,  15. 

(28)  All  insurance  was  effected  on  some  hogsheads  of  sugar  on  a 
voyage  from  Ostend  to  Havre.  The  vessel  sailed  from  Ostend,  but 
was  forced  on  shore,  and  the  cargo  damaged.  The  assured  wrote  to 
the  underwriters,  to  inform  them  of  the  circumstances,  and  of  the 
injury  which  the  sugars  had  sustained.  The  underwriters  in  an- 
swer desiredy  *'  that  the  assured  would  do  the  best  with  the  damaged 
property."  It  was  holden,  that  the  letter,  coupled  with  the  answer, 
did  not  amount  to  abandonment.  Thelluson  ?•  Fletcher,  1  Esp. 
N.  p.  C.  73.  per  Kenyon,  C.  J. 

(29)  Notice  of  abandonment  is  necessary,  although  the  ship  and 
cargo  h^ve  been  sold  and  coifverted  into  money,  when  the  notice  of 
the  loss  sf^&  received.     Hodgson  v.  Blackiston,  Park,  17'2.  a.  n. 

(30)  In  Havelock  v.  Rockwood,  the  insurers  offered  to  settle  with 
the  insured,  he  first  making  an  assignment  of  one-fourth  part  of  the 
value  of  the  ship  for  their  benefit.  The  sum  insured  not  amounting 
to  oiie-fourtl),  the  plaintiff  declined  making  the  assignment.  The 
court  were  of  opinion,  that,  under  these  circumstances,  the  assured 
could  not  be  considered  as  having  abandoned ;  Kenyon,  C.  J.  ob- 
serving, that  the  refusal  tp  assign  seemed  to  him  to  be  equivalent  to 
a  refusal  to  abandon ;  ;ind  Grose,  J.  intimating,  that  there  should 
have  been  an  offer  on  the  part  Qf  the  assured  to  assign  such  part  as 
)ie  was  entitled  to.     See  Atchespn's  Report,  p.  18. 
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be  entitled  to  claim  as  for  a  total  loss ;  unless,  in  the  codclu- 
sion,  there  be  an  actual  total  loss^. 

Insurance  on  goods.  The  vessel  was  wrecked,  part  of  th^ 
goods  were  lost,  and  part  got  on  shore,  but  (whilst  on  shore) 
were  destit)yed  and  plundered  by  the  inhabitants  of  the  coast 
of  the  Isle  of  France,  so' that  no  portion  of  them  came  again 
into  the  possession  of  the  assured.  Held  that  this  was  a' 
total  loss  by  perils  of  the  sea,  and  no  abandonment  wan 
necessaiy. 

When  the  assured  has  received  intelligence  of  such  a  losli 
as  entitles  him  to  abandon',  it  is  incumbent  on  him  to  make 
his  election  to  abandon,  and  to  give  notice  thereof  to  the 
underwriter  tDithin  a  reasonable  time^  (31),  after  receipt  of 
the  intelligence ;  otherwise  the  assured  will  be  considered  as 
having  waved  his  right  to  abandon,  and  in  case  any  part  of 
the  property  insured  be  saved,  he  can  recover  as  for  a  partial 
loss  only. 

Abandonment  is  necessary  to  make  a  constructive  total  loss ; 
but  if  there  be  an  actual  total  loss,  the  circumstance  of  the 
assured  having  previously  given  an  ineffectual  notice  of  aban*- 
donment,will  not  prejudice  his  claims 

Where  a  ship  was  chartered  from  Liverpool  to  Jamaica, 
there  to  take  on  board  a  full  cargo  for  Liverpool,  at  the  cur* 
rent  rate  of  freight,  to  be  paid  at  one  month  from  the  dis- 
charge of  her  cargo  at  Liverpool;  and  the  ship-owners  ef- 
fected a  valued  policy  on  the  freight,  at  and  from  Jamaica, 
to  her  port  of  discharge  in  the  united  kingdom ;  and  the  ship 
arrived  at  Jamaica,  and,  after  taking  on  board  one-half  of 
her  cargo,  was  lost  by  storm,  the  remainder  of  her  cargo 

i|  Mellisb  T.  Andrews,  15  East,  13.  s  MitcbeU  ▼.  £die,  I  T.  R.  6o8.    AU- 

r  Bondrett  ▼.  Hentigg,  l  Holt's  N.  P.        wood  v.  Heockell,  Park,  179. 
C.  149,  C.  B.  Gibbs,  C.  J.  t  Barker  ▼.  Blakcs,  9  East,  293. 

u  Mellisb  ▼•  Andrews,  is  East,  13. 


(31)  "  An  abandonment  must  be  made  within  a  reasonable  time  ; 
and  I  rather  conceive  that  it  is  the  province  of  the  judge  'to  direct 
the  jury  as  to  what  is  a  reasonable  time,  under  the  circumstances.*' 
Per  Lord  Ellenborough,  C.  J.  in  Anderson  v.  Royal  Exch.  Ass^, 
7  East,  43.  cited  by  Ld.  £.  in  Davy  v.  Milford,  15  East,  563. 
<<  The  assured  must  make  his  election  speedily,  whether  he  will 
abandon  or  not*  He  cannot  lie  by,  and  treat  the  loss  as  an 
average  loss,  and  take  measures  for  the  recovery  of  it,  without  com* 
municating  that  fact  to  the  underwriters,  and  letting  them  know 
that  the  property  is  abandoned  to  them."  Per  Lord  Kenyon,  C.  J« 
in  Allwood  v.  Henckell,  Park,  172. 
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Witkg  on  shore  and  ready  to  t^  shipped :  held  that  the  assured 
Were  entitled  to  recover^  as  for  a  total  loss*. 

It  may  be  collected,  from  the  two  following  cases,  under 
\vhat  circumstances  the  assured  may  elect  to  abandon  and 
claim  as  for  a  total  loss, 

A  ship  was  freighted  with  fish',  and  was  insured  on  a 
Voyage  from  Newfoundland  to  the  port  of  discharge  in  Por- 
tugal or  Spain,  without  the  Streights,  or  England.  During 
the  voyage  a  violent  storm  arose,  in  consequence  of  which 
it  became  necessary  that  part  of  the  cargo  Should  be  thrown 
overboard,  and  the  ship  was  so  much  disabled  as  to  render  it 
necessary  for  her  to  go  into  port  to  refit;  but  before  she  could 
Teach  any  port,  she  was  captured  by  the  French,  who  took 
Out  nearly  the  Whole  of  the  crew,  and  sent  them  into  France. 
The  ship  having  remained  eight  days  in  possession  of  the 
enemy,  but  not  having  been  carried  into  port,  nor  within  the 
enemies'  fleet,  was  recaptured  and  brought  into  Milford 
Haven.  The  assured  immediately  gave  notice  of  their  inten- 
tion to  abandon.  The  remainder  of  the  cargo  was  spoiled 
whilst  the  ship  lay  at  Milford  Haven,  and  before  she  could  be 
refitted.  It  was  holden,  that  the  loss  bein^  in  its  nature  a 
total  loss,  at  the  time  when  it  happened,  the  assured  had  a 
right  of  election  to  abandon ;  that  tne  subsequent  title  to  re- 
stitution, arising  from  the  recapture  of  the  ship,  which  teas 
not  in  a  situation  to  pursue  her  voyagey  could  not  take  away 
a  right  vested  in  the  assured  at  the  time  of  the  capture,  and 
consequently  that  the  assured  having  given  immediate  notice 
of  abandonment,  were  entitled  to  recover  against  the  insurers 
for  a  total  loss. 

A  ship  and  goods  were  insured  for  a  voyage  from  Mount- 
terrat  to  London*.  The  ship  was  taken  by  an  enemy  who 
took  out  all  the  crew,  part  of  the  cargo  (which  consisted  of 
sugars]  and  the  rigging.  She  was  afterwards  recaptured  and 
carried  into  Ne\^  York,  where  the  captain  arrived  on  the 
23d  of  June,  and  taking  possession  of  her^  found  that  part  of 
what  had  been  left  df  the  cargo  had  been. washed  overboard; 
that  57  hogsheads  of  w^hat  remained  were  damaged,  and  that 
the  ship  was  in  such  a  state,  that  she  could  not  be  repaired 
Without  unloading  her  entirely.  The  owners  had  not  any 
•Btorehouses  at  New  York,  where  the  sugars  could  have  been 
deposited  while  the  ship  was  repairing,  nor  any  agent  there 
to  advise  the  captain.    No  sailors  were  to  be  had.    There 

K  Davidson  v.  Willasey,  i  M.  Ic  S.  dl3.        t  Millet  y.  Fletcker,  Doug.  d^t. 
f  6«M  ▼.  Withen»  S  Burr.  683. 
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was  an  embargo  on  all  vessels  at  New  York  until  the  27th  of 
December,  and  by  the  destination  of  the  ship,  she  was  to 
have  arrived  at  London  in  July.  Thus  circumstanced,  the 
captain  sold  the  cargo,  and  contracted  for  the  sale  of  the  ship, 
conceiving  that  he  was  thereby  acting  most  beneficially  for 
hiaemployera.  The  captain  did  not  know  of  the  insurance. 
The  assured,  upon  receiving  intelligence  of  what  the  captain 
had  done,  offered  to  abandon  to  the  underwriters,  and  made 
a  demand  as  for  a  total  loss.  An  action  having  been  brought 
to  enforce  this  demand,  it  was  holden,  that  the  assured  were 
entitled  to  recover  as  for  a  total  loss ;  Lord  Mansfield,  C.  J. 
observing,^  that  it  had  been  laid  down,  "  that  if  the  voyage 
was  lost,  or  not  worth  pursuing,  if  the  salvage  was  higli,  if 
further  expense  was  necessary,  if  the  insurers  would  not  at 
all  events,  undertake  to  pay  that  expense,  &c.  the  insured 
might  abandon,  notwithstanding  a  recapture.? 

It  may  be  observed^  that  the  preceding  cases  were  cases 
of  peculiar  circumstances,  that  it  ought  not  to  be  inferred 
from  them,  that  in  the  case  of  a  mere  capture,  followed  by  a 
recapture,  that  the  insured  may,  after  the  recapture  (32) 
abandon,  and  demand  as  for  a  total  loss.  The  impropriety 
of  making  such  an  inference  will  appear  from  the  following 
case: 

A  ship,  valued  at  a  certain  sum*,  was  insured  on  a  voyage 
from  Virginia  or  Maryland  to  London ;  during  the  voyage, 
the  ship  was  captured  by  the  French,  who  took  out  nearly 
the  whole  of  the  crew,  and  put  in  a  prize-master  to  cany 
her  to  France.  Having  remained  17  days  in  possession  of 
the  enemy,  she  was  recaptured  by  an  English  man  of  war, 
and  carried  into  Plymouth,  whence  she  was  brought  into 
the  port  of  London,  by  the  order  of  the  owners  of  the  cargo 
and  the  recaptors.  The  assured  having  received  intelligence 
of  what  had  happened,  gave  notice  to  the  underwriters  of 
his  intention  to  abandon.  It  appeared,  that  no  damage  had 
been  sustained  from  the  capture,  except  what  arose  from 
the  temporary  interruption  of  the  voyage,  and  a.  chaige  fof 

a  Hamiltfin  ▼.  Mcndez,  3  Burr.  U96-  1  Bl.  R.  976. 


(3:2)  The  assured,  upon  intelligence  of  a/iniptiire,  niciy  abandon, 
and  claim  as  for  a  total  loss.  Admitted  per  Lord  Kenyon,  C.  J.  iji 
M*  Masters  v.  Schoolbred,  1  Esp.  N.  P.  C.  23? ;  but  if  they  ne- 
glect this  opportunity,  and  afterwards  the  ship  is  recovered,  the 
assured  can  only  claim  for  the  loss  actually  sustained.    S«  C. 
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salvage,  which  the  underwriter  had  offered  to  pay.  The 
cargo  had  been  delivered  to  the  freighters,  who  had  paid 
freight  for  the  same.  An  action  having  been  brought,  in 
whicli  the  assured  claimed  as  for  a  total  loss,  it  was  holden, 
that  in  cases  of  insurance,  the  plaintiff's  demand  is  for  an 
indemnity^  consequently  his  action  must  be  founded  upon 
the  nature  of  the  mjury  sustained  at  the  time  of  action 
brought;  that,  as  it  was  repugnant,  upon  a  contract  of  in- 
demnity, to  recover  as  for  a  total  loss,  when  the  final  event 
had  decided  that  the  real  injury  was  an  average  loss  only, 
the  plaintiff,  in  the  present  case,  was  entitled  to  recover  for 
an  average  loss  only.  At  the  conclusion  of  the  judgment. 
Lord  Mansfield  said,  that  the  court  desired  it  to  be  under- 
stood that  the  only  point  determined  was,  *^  that  on  a  va- 
lued policy,  the  plaintiff  could  not  recover  more  than  the 
actual  loss,  which  bad  happened  at  the  time  when  he  chose  to 
abandon." 

A  late  decision  on  this  subject,  and  which  was  admitted  to 
be  new  in  specie,  must  not  pass  unnoticed.  The  defendant 
had  subscribed  two  policies**,  one  on  ship,  and  the  other  on 
freight  of  the  same  ship,  on  a  voyage  from  Liverpool  to  Ja- 
maica. The  ship  was  captured  on  the  21st  of  September, 
and  recaptured  on  the  25th;  after  which,  the  plaintiff*  having 
received  intelligence  on  the  30th  of  the  capture,  but  not  of 
the  recapture,  gave  notice  of  abandonment  on  the  31st,  which 
he  persevered  in  after  the  6th  of  October,  when  news  of  the  re- 
capture arrived,  and  that  the  ship  was  safe  in  a  port  in  Ire- 
land, but  which  notice  the  underwriters  xlid  not  accept  And 
it  appeared,  that  instead  of  a  total  loss,  there  had  been  only  a 
«mall  partial  loss  of  13/.  and  a  fraction,  for  salvage  and 
charges  on  the  policy  on  freight,  and  16/.  and  a  fraction  on 
the  ship  and  policy,  and  that  no  damage  whatever  was  sus- 
tained by  the  ship  in  the  possession  of  the  enemy.  The 
question  was,  whether  that  which  in  the  result  turned  out 
to  be  only  a  partial  loss  to  a  trifling  extent  should,  because 
Qf  the  notice  of  abandonment  given  when  a  total  loss  ap- 
peared to  exist,  be  recovered  as  a  total  loss.  The  court  were 
of  opinion,  that  they  must  look  to  t*he  real  nature  of  the  con* 
tract  in  a  policy  of  insurance,  which  was  nothing  more  than 
a  contract  of  indemnity,  and,  consequently,  as  that  which  was 
supposed  to  be  a  total  loss  at  the  time  of  the  notice  of  aban- 
donment first  ^iven  bad  ceased;  and  as  only  a  smalL loss  had 
been  incurred  in  the  salvage;  that  was  the  real  amount  of  the 
indemnification  which  the  plaintiff*  was  intitled  to  receive 

h  BainbiiJgc  v.  Ncilson,  V)  East,  389. 
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under  this  contract  of  indemnity.    Lord  Ellenborough  oIm 
Served,  "  that  it  has  been  said  in  argument,  that  the  olier  to 
abandon  having  been  tightly  made  at  the  time,  a  right  of  ac- 
tion vested  in  the  assured,  which  could  not  be  defeated  by 
the  subsequent  events;  but  that  proposition  is  not  only  not 
true  in  the  whole,  but  it  is  not  true  in  its  parts.     The  effect 
of  an  offer  to  abandon  is  truly  this,  that  if  the  offer  appear  ta 
have  been  properly  made  upon  certain  supposed  facts  which 
turn  out  to  be  true,  the  assured  has  put  himself  in  a  condition 
to  insist  upon  his  abandonment;  but  it  is  not  enough  that  it 
was  properly  made  upon  facts,  which  were  supposed  to  exist 
at  the  time,  if  it  turn  out  that  no  such  facts  existed,  or  that 
other  circumstances  had  occured  which  did  not  justify  such 
abandonment    It  may  be  said  to  be  properly  made  upon  no- 
tice received,  and  bond  fide  credited,  by  an  assured,  of  his 
«hip  having  been  wrecked,  whether  such  intelligence  were 
.true  or  not,  and  though  the  letter  conveying  it  turned  out  to 
be  a  forgery:  and  yet,  clearly  no  right  of  action  would  vest 
in  him,  founded  upon  an  abandonment  made  upon  false  intel- 
ligence, and  without  any  thing,  in  fact,  to  warrant  the  giving 
of  such  notice.    What  is  an  abandonment  more  than  this» 
that  the  assured,  having  had  notice  of  circumstances,  which, 
if  true,  entitle  him  to  treat  the  adventure  as  a  total  loss,  he,  in 
contemplation  of  those  circumstances,  casts  a  desperate  risk 
on  the  underwriter,  who  is  to  save  himself  as  well  as  he 
can?    But  does  not  all  this  presume  the  existence  of  those 
facts  on  which  the  right  accrues  to  him  to  call  upon  the  un- 
derwriter for  an  indemnity  ?  And  if  they  be  all  imaginary, 
*  or  founded  in  misconception,  or  if  at  the  time  it  bad  ceased 
to  be  a  total  loss,  and  there  be  no  damage  to  the  assured, 
or  at  least  if  the  only  damnification  arise  out  of  tb^  very  aci 
(the  recapture)  which  saves  the  thing  insured  from  sus- 
taining a  total  loss,  the  whole  foundation  of  the  abandonment 
fails." 

The  loss  of  the  voyage  occasioned  by  the  detention  of  the 
ship  will  not  enable  the  owner  to  recover  upon  a  policy  on  the 
ship  as  for  a  total  loss,  the  ship  having  been  released  before 
abandonment^ 

Where  the  ship  was  wrecked,  but  all  the  goods  were 
,  brought  on  shore,  though  in  a  v^ry  damaged  state,  so  that 
they  became  unprofitable  to  the  assured^ :  held  th?it  the  un- 
derwriters on  the  goods,  who  were  freed  by  the  policy  from 
the  particular  average,  could  not  be  made  liable  as  for  a 
total  loss,  by  a  notice  of  abandonment. 

i^  Parvons  t.  Scott,  2  Tftont.  3^3.  c  Thompson  v.  R<^y.  ]^.  Am.  Conp. 

}$E«at,8J4' 
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Policy  of  assurance  on  goods  (copper  and  iron)  at  and  from 
London  to  Quebec,  warranted  free  of  particular  average,  and 
the  ship,  owing  to  sea  damage  in  the  course  of  her  voyage, 
was  obliged  to  run  into  port  and  undergo  repair,  and  some 
part  of  the  goods  were  damaged,  and  the  repairs  detained  her 
so  long  as  to  prevent  her  reaching  Q.  that  season,  and  no  other 
ship  could  be  procured  at  that  or  a  neighbouring  port  to  for- 
ward the  cargo  in  time,  so  that  the  voyage  was  abandoned, 
and  the  ship  afterwards  sailed  on  another  voyage:  held**  that 
this  was  not  a  total  loss  of  the  goods,  and  that  the  assured' 
could  not  abandon. 

Insurance  on  ship.  The  ship  during  her  voyage,  white 
loading  her  homeward  cargo,  was  seized  by  the  crew  and  car- 
ried away  to  a  distant  country  and  her  cargo  plundered,  and 
the  ship  deserted,  but  was  afterwards  retaken  by  another 
ship,  and  was  brought  with  a  small  remaining  part  of  her 
cargo  to  an  English  port  (not  the  port  of  her  destination)  and 
part  of  her  rigging  was  gone,  and  she  could  not  be  made  fit 
for  a  voyage  again  without  considerable  expense  in  providing 
a  crew  and  stores:  held""  that  this  was  not  a  total  loss  so  as 
to  entitle  the  assured  to  abandon  after  notice  of  the  recap- 
ture. 

Upon  a  hostile  embargo  in  a  foreign  port^  the  ship-owner, 
who  had  separately  insured  ship  and  freight,  abandoned 
them  to  the  respective  underwriters  at  the  same  time;  the 
abandonment  was  accepted  by  the  underwriters;  afterwards 
the  embargo  was  taken  off,  and  the  ship  completed  her  voy- 
age and  earned  freight  The  freight  having  been  paid  by  the 
freighters  to  the  underwriters  on  the  ship,  the  ship-owner, 
the  assured  brought  an  action  against  one  of  the  underwrit- 
ers on  freight,  claiming  as  for  a  total  loss;  it  was  holden, 
that  the  assured  could  not  recover,  the  freight  having  been 
in  fact  earned:  or  supposing  it  to  have  been  in  any  other  sense 
lost  to  the  assured,  by  the  abandonment  of  the  ship  to  the 
underwriters  thereon,  it  was  so  lost,  not  by  any  peril  insured 
against,  but  by  the  voluntary  act  of  the  assured  in  making 
such  abandonment,  with  which,  and  the  consequences  thereof, 
the  underwriters  on  freight  had  not  any  concern. 

Policy  on  fruit  from  Cadiz  to  London,  with  the  usual 
memorandum^.     In  the  course  of  the  voyage  the  fruit  was 

d  Anderson  ▼.  Wallis,  9  Maule  &  SeU  e  Falkner  ▼.  Ritchie,  9  Maule  &  Sel. 

wyn,  940.  recogpiized  in  Everth  ▼.  wyn,  990. 

Smith,  9  Maule  &  Selwyn,  37s.  and  f  McCarthy  v.  Abel,  5  East,  388.    See 

in    Hunt  v.   Royal  Exchange  As-  post.  Case  ▼.  Davidson, 

sarance,  B.  R.  Sittingfs  at  Serjeants*  g  Dyson  ▼.  Rowcroft,  3  Bos..  &  Pnl. 

Inn  before  E.  T.  s6  Q.  3.  474, 
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perty  insured  is  considerably  diminished  in  value :  as  where 
an  insurance  was  made  on  ship^  stores,  and  provisions, 
valued,  on  a  certain  voyage,  and  the  ship  foundered  on 
her  arrival  at  the  port  of  discharge :  it  was  lK>lden,  that  the 
loss  being  total,  and  ho  fraud,  the  underwriter  was  liable  to 
pay  the  value  inserted  in  the  policy,  although  it  appeared 
that  provisions  to  the  amount  of  half  that  value  had  been  ex- 
pended (34). 

In  an  action  upon  a  valued  policy,  the  defendant  paid  into 
court  sol.  per  cent*  It  was  contended,  that  as  the  contract 
admitted  the  value,  and  as  the  payment  of  money  into  court 
admitted  the  contract,  the  detendant  had  made  an  admis- 
sion, which  furnished  at  least  a  prima  facie  case  for  the 
plaintiff,  of  a  total  loss  to  the  amount  insured,  and  that  it 
was  incumbent  on  the  d^endant  to  shew  that  the  loss  was 
less  than  the  whole  value  in  the  policy.  But  the  court  were 
unanimous,  that  the  defendant's  rule  was  merely  an  admis^ 
sion  that  a  loss  of  30/.  per  cent  had  been  sustained  and  no 
Inore^ 

Where  there  is  not  any  valuation  in  the  policy,  the  prime 
cost,  or  invoice  price,  together  with  all  charges  until  the 
eoods  are  put  on  board,  and  the  premium  of  insurance,  wilt 
be  the  foundation  upon  which  the  loss  shall  be  computed. 
If  part  of  a  cargo,  capable  of  distinct  valuation,  be  lost,  the 
value  of  such  part  must  be  paid. 

Where  there  is  insurance  on  goods,  as  may  be  thereafter 
declared  and  valued,  the  assured  may,  by  duly  declaring  and 
valuing  before  the  loss,  make  it  a  valued  policy ;  but  if  the 
asBurea  do  not  so  declare  and  value,  it  is  then  an  open  policy, 
and  the  interest  must  be  proved  at  the  trials. 


VI.  Of  partial  Losses. 
A  partial  loss  upon  a  ship  or  goods',  is  such  a  propottion 

o  Sbawe  v.  Felton,  2  East,  109.  man  v.  Kingston,  3  Camp.  N.P.  C 

p  Rucker  v.  Palsgrave,  1  Taunt.  R.  ]52. 

41^  r  Marsh.  535. 
q  Per  Lord  Ellcnborougb,  C.  J.  Har- 


(34)  **  Valuation  at  the  sum  insured  is  an  estoppel  in  case  of  d 
total  loss."  Per  Lee,  C.  J.  in  Erasmus  v.  Bank,  M.  91  G.2.  and 
Smith  r.  flcxney,  Dec.  13,  1747. 
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of  the  prime  cost  as  is  equal  to  the  diminution  in  value  occa»* 
sioned  by  the  damage. 

In  the  case  of  a  partial  loss*,  although  the  policy  be  a 
valued  policy,  yet  the  computation  must  be  by  the  real  in- 
terest of  the  assured  on  board,  and  not  by  the  value  in  the 
policy;  that  is,  the  policy,  notwithstanding  the  valuation^ 
must  be  considered  as  an  open  policy. 

In  the  case  of  a  partial  loss  upon  goods,  by  sea  damaj^e, 
the  rule  is,  that  the  underwriter  is  not  to  be  subjected  to  trie 
fluctuation  of  the  market*,  and  that  he  is  not  liable  for  any 
loss  which  may  be  the  consequence  of  the  duties  or  charges 
to  be  paid  after  the  arrival  of  the  commodity  at  the  place  of 
its  destination.  Hence,  in  computing  the  average  in  a  case 
of  this  kind,  the  diftference  between  the  respective  gross 
proceeds  (35)  of  the  damaged  goods,  and  of  the  goods  if 
they  had  arrived  sound  at  the  port  of  delioery^  must  first  be 
ascertained.  Then,  whatever  aliquot  part  of  the  gross  pro- 
ceeds of  the  sound  commodity  at  the  port  of  delivery  such 
difference  constitutes,  the  same  aliquot  part  of  the  original 
value  will  be  the  sum  for  which  the  underwriter  will  be  lia- 
ble :  e.  g.  Suppose  a  hogshead  of  sugar  is  insured  on  a  voy- 
age from  London  to  Hamburgh :  the  original  value  is  30/. ; 
being  deteriorated  by  sea  damage,  the  gross  proceeds  at 
Hamburgh  amount  to  40/.  whereas,  if  the  sugar  had  not 
been  damaged,  the  gross  proceeds  would  have  amounted  to 
bOl.  The  diflerence  is  10/.  or  one  fifth  part  of  bOl.  The 
sum  then  which  the  underwriter  must  pay,  will  be  one-fifth 
of  30/.  the  original  value,  or  07.  In  cases  where  the  sums 
are  more  complicated  than  in  the  preceding  instance,  the 
calculation  may  be  made  as  follows ;  as  the  gross  proceeds 

s  Le  Cms  v.  Hughes,  Marsh.  541.     t  Lewis  v.  Rucker,  3  Burr.  1167- 


(35)  It  was  solemnly  determined  in  Johnson  v.  Sheddon,  3  East, 
^81.  recoti^niiicd  in  Hurry  v.  Royal  Ex.  Ass.  3  Bos.  &  Pul.  308. 
that  the  gross  proceeds,  and  not  the  net  proceeds  must  be  taken  a.<i 
the  basis  of  the  calculation.  A  cargo  insured  by  a  valued  policy 
was  confiscated  abroad  and  sold*;  but  the  enemy  permitted  the 
foreij^n  consignee  to  retain  from  the  proceeds  the  amount  of  his 
acceptances  which  he  had  previously  paid  ;  the  s^ssiired  not  hav- 
ing; abandoned,  the  loss  became  partial  only,  and  die  ass^ured  was 
boldcn  to  be  entitled  to  recover  from  the  underwriter  a  sum  bear- 
ing  the  same  proportion  to  his  subscription  as  the  loss  ultimately 
sustained  bore  to  the  whole  value  in  the  policy. 

*  GoUUmid  v.  Gilliai,  4  Taunt.  803. 

s  2  • 
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of  the  sound  the  gross  proceeds  of  the  damaged 

:  :  the  original  value  :  a  fourth  quantity,  which 
being  found  by  tne  rule  of  three,  must  be  subtracted  from 
the  prime  cost,  and  the  difference  will  be  the  average  loss  or 
sum  for  which  the  underwriter  is  chargeable. 

The  proportion  of  loss  is  calculated  through  the  same  me- 
dium (that  is,  by  comparing  the  selling  price  of  the  sound 
commodity  with  the  damaged  part  of  the  same  commodity 
at  the  port  of  delivery)  whether  the  policy  be  valued"  or 
open*.  But  the  proportion  of  loss,  when  ascertained,  is 
applied  to  different  standards  of  value.  For  the  original 
value  in  the  case  of  a  valued  policy  is  the  valuation  in  the 
policy ;  but  in  the  case  of  an  open  policy,  the  original  value 
is  the  invoice  price  at  the  port  of  delivery,  including  pre- 
miums of  insurance  and  commission. 

In  an  action  on  a  policy  on  ship  and  goods,  warranted  free 
from  American  condemnation,  it  appeared,  that  the  ship  and 
goods  were  damaged  by  the  perils  of  the  seas,  and  were 
afterwards  seized  by  the  American  government  and  con- 
demned. It  was  holden,  that  the  total  loss  by  subsequent 
seizure  and  condemnation  took  away  from  the  as3ured  the 
right  to  recover  in  respect  to  the  previous  partial  loss  by  sea 
damage^;  inasmuch  as  the  immediately  operating  cause  of 
total  loss  was  one  from  which,  and  its  consequences,  the 
underwriter  was  by  express  provision  in  the  policy  exempted; 
and  as  the  other  antecedent  causes  of  injury  never  produced 
any  pecuniary  loss  to  the  plaintiff;  and  as  there  never  existed 
a  period  of  time  prior  to  the  total  loss,  in  which  the  as- 
sured could  have  practically  called  on  the  underwriter  for  an 
indemnity  against  the  temporary  and  partial  injury.' 

The  liability  of  the  underwriter  is  not  restricted  to  the  sin- 
gle amount  of  his  subscription*,  but  he  may  be  subject 
either  to  several  average  losses,  or  to  an  average  loss  and  total 
loss,  or  to  money  expended  and  labour  bestowed  about  the 
defence,  safeguard,  and  recovery  of  the  ship,  to  a  much 
greater  amount  than  the  subscription ;  and  it  shall  be  reco- 
verable as  an  average  loss. 


H  ficwts  V.  Rtickcr,  s  Burr  1167. 
x  IJubc'i-  V.  Noble,  12  Eaat,  639. 
V  Livie  r.  Jaitsou,  13  East,  648> 


z  Lc  CbemipaQt  t.  Pearson,  4  T«»Dt. 

867. 
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VI  [.  Of  Adjustment. 

The  adjustment  of  a  loss  is  the  settling  and  ascertaining 
the  amount  of  the  indemnity  which  the  assured*,  after  all 
allowances  and  deductions  are  made,  is  entitled  to  receive 
under  the  policy,  and  fixing  tbe  proportion  which  each  un- 
derwriter is  liable  to  pay. 

An  adjustment  being  indorsed  on  the  policy,  and  signed 
by  the  underwriter,  with  a  promise  to  pay  in  a  given  time, 
is  to  be  considered  as  a  note  of  hand^,  but  it  does  not  require 
a  stamps.  If  the  underwriter  refuses  to  pay,  the  assured 
may  declare  on  the  policy,  and*  give  the  adjustment  in  evi- 
dence (proving  the  signature)  as  an  admission  of  all  the  facts 
necessary  to  be  proved.  It  is  not  necessary,  although  usual 
at  this  day,  to  declare  specially  on  the  adjustment*.  The* 
adjustment  is  only  prima  facie,  and  not  conclusive,  evidence 
against  the  underwriter. 

Hence  where  the  witness^  who  proved  the  adjustment, 
swore  that  soon  after  the  underwriters  had  signed  it,  doubts 
arose  in  their  minds  as  to  the  honesty  of  the  transaction. 
Lord  Keuyon,  C.  J.  was  of  opinion,  that  in  such  case  the 
plaintifi*  snould  produce  other  evidence,  and  that  shutting 
the  door  against  inquiry,  after  an  adjustment,  would  be  put- 
ting a  stop  to  candour  and  fair  dealing  amongst  the  under- 
writers. The  court  afterwards,  on  a  motion  for  a  new  trial 
concurred  in  opinion  with  the  chief  justice. 

Case  upon  a  policy  of  insurance  upon  the  ship  Valiant^, 
and  gooas,  "  from  London  to  Leghorn  and  Naples,  or 
Naples  and  Leghorn,  both  or  either,  with  permission  to  join 
convoy  in  the  Channel  and  to  call  at  Gibraltar."  The  plain- 
tiff declared  for  a  total  loss  by  perils  of  the  sea.  A  broker, 
called  on  the  part  of  the  plaintiff,  said,  that  he  had  etfected 
the  policy,  and  that  it  had  been  subscribed  by  one  M'CIeiy, 
as  the  defendant's  agent  That  after  the  loss  there  was  laid 
before  the  agent  a  translation  of  all  the  papers  which  had 
come  to  his  (the  broker  s)  hands,  and  that  the  agent  might 
have  examined  them  if  he  pleased,  and  that  he  signed  the 
adjustment      It  was  then  proposed  to  call  M*Clery,   but 

a  Manh.539.  ^  ^^^  Kenyon,   C.  J.  in  Rodders  y, 

b  ilo)(T.Oouldney,  Beawes,  310.  Lee,        May  lor,  Park,  119. 

c  Per  Kenyon,  C.J.  id  Wiebc ▼.  Siinp-    f  De  Garron  v.  Galbraith,  Park,  1 18. 

■on,   London  Sittinga  after  M.  T.    %  VoUer  and  another  v.  Griffiths,  Lon- 

,/ll  G.3.  MSS.  don  Sittings  after  M.  T.  41  G.  a. 

0.R.  Keuyon,  C.  J.  MSS. 
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Erskine  objected  to  it,  on  the  ground  that  he  wag  an  inttt'* 
csted  witness.  Kenyon,  C.  J.  over-ruled  the  objection,  ob- 
serving, that  however  his  concern  in  the  transaction  might 
operate  on  his  feelings  and  affect  his  credit,  he  did  not  think 
he  had  such  an  interest  as  to  render  him  incompetent 
M'Ciery  was  then  called,  who  said,  that  he  read  the  protest 
in  a  cursory  manner,  and  that,  when  he  came  to  the  average, 
observing  the  accounts  to  be  correct,  and  not  then  knowing 
what  he  had  learned  afterwards,  viz.  that  some  vitriol  had 
been  stowed  in  an  improper  part  of  the  ship,  he  signed  the 
adjustment — Kenyon,  C.  J.  "  When  I  first  came  into  this 
court,  I  was  told  that  an  adjustment  was  conclusive  evidence 
against  a  defendant  My  mind  revolted  at  this  proposition, 
and  I  then  went  to  the  extent,  and  perhaps  I  have  gone  far 
enough^  of  saying,  that  if  there  had  been  any  fraud  practised, 
or  if  there  had  been  any  misconceptioti  cf  the  law  or  fact 
upon  which  the  adjustment  had  been  made,  the  underwriter 
should  not  be  absolutely  concluded  by  it ;  but  can  I  say  in 
this  case,  that  a  merchant  in  the  city  of  London,  when  pa- 
pers were  laid  before  him,  and  he  had  an  opportunity  of  ex- 
amining them,  signed  the  adjustment  inconsiderately  9'^ 
Verdict  for  the  plaintiff. — N.  The  defendant  was  not  pre- 
pared to  prove,  that  the  vitriol  had  been  improperly  stowed. 
See  Christian  v.  Combe,  2  Esp.  N.  P.  C.  489.  to  the  same 
effect 

Since  these  decisions,  a  case  has  occurred,  viz.  Herbert  v- 
Champion,  1  Camp.  N.  P.  C.  134,  in  which  Lord  EUenborough 
has  expressed  a  clear  opinion,  that  an  adjustment  is  merely 
an  admission  on  the  supposition  of  the  truth  of  certain  facts 
stated,  that  the  assured  are  entitled  to  recover ;  and  although 
it  is  incumbent  on  an  underwriter,  who  has  once  admitted 
his  liability  by  an  adjustment,  to  make  out  a  strong  case,  yet, 
until  actual  payment  of  the  money,  he  nmy  avail  himself  of 
any  defence,  which  either  the  facts  or  the  law  of  the  case 
will  furnish. 

In  Shepherd  v,  Chewter,  1  Camp.  N.  P.  C.  274.  it  was 
holdeh  that  an  adjustment  was  not  binding,  although  the 
underwriter,  at  the  time  of  signing  it,  had  an  opportunity  of 
becoming  acquainted  with  the  history  of  the  voyage,  and  the 
circumstances  attending  the  loss,  his  attention  not  having 
been  drawn  to  the  fact  which  discharged  his  liability  to  the 
assured;  Lord  EUenborough,  C.  J.  observing,  that  the  ad- 
justment was  prim«/ac2e  evidence  against  the  defendant,  but 
it  certainly  did  not  bind  him,  unless  there  was  a  full  dw- 
closure  of  the  circumstances  of  the  case  :  unless  they  were 
all  blazoned  to  him  as  they  really  existed.    But  see  Mr* 
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Campbeirs  note  on  this  case,  in  which  he  has  shewn,  that, 
upon  principles  of  law,  a  mere  adjustment  is  not  in  any  case. 
or  unaer  any  circumstances,  conclusive,  and  that  the  utmost 
effect  which  can  be  given  to  it,  is  to  transfer  the  burthen  of 

Eroof  from  the  assured  to  the  underwriters.  The  doctrine 
Lid  down  by  Lord  Ellenborough,  in  Herbert  v.  Champion, 
certauiiy  supports  the  argument  of  Mr.  Campbell :  but  the 
expressions  used  by  his  lordship  in  Shepherd  v.  Chewter, 
seem  to  re-establish  the  opinion  delivered  by  Lord  Kenyon  in 
Voller  v.  GriflBths,  and  Christian  v.  Combe.  It  is  to  be 
lamented  that  on  a  subject  of  so  much  importance,  hitherto, 
there  has  not  been  one  solemn  decision,  and  that  the  law 
relating  to  the  operation  and  effect  of  an  adLjustment,  is  still 
to  be  gleaned  from  the  fluctuating  opinions  of  three  or  four 
judges  sitting  at  Nisi  Prius. 

A  ship  was  insured,  warranted  free  of  capture  in  port\ 
A  letter  announcing  her  capture  stated  it  to  be  in  port,  on 
which  the  underwriter  and  assured  adjusted;  the  former 
returned,  and  the  latter  received  back  the  premium.  It 
afterwards  appeared  the  capture  was  not  in  port.  Held,  that 
the  assured  was  not  precluded  by  the  adjustment  and  repay- 
ment from  recovering  on  the  policy.  Whether  the  under- 
writer's name  had  been  struck  off  the  adjustment  only*;  or  off 
the  policy  also*^. 


VII  I.  Of  the  Remedy  hy  Action  for  Breach  of  the  Con^ 
tract  of  Insurance  f  and  herein  of  the  Declara-* 
tmi'-^Pleadings^-^Consolidation  Rule. 

The  usual  remedy  or  form  of  action  against  the  insurere 
or  underwriters,  to  recover  a  loss  upon  a  policy  of  insurance, 
is  an  action  on  the  case,  founded  upon  the  express  special 
undertaking  of  the  insurers  who  have  signed  the  policy,  or 
(as  it  is  technically  called]  a  special  assumpsit,  adding  a 
general  indebitatus  assumpsit  with  the  usual  money  counts,  as 
they  may  become  necessary,  in  case  the  policy  should  be  con- 
sidered as  void,  and  the  assured  entitled  to  recover  the 
premium. 

The  policy  must  be  staled  in  the  declaration,  and  it  must 
be  alleged,  that  it  was  signed  or  subscribed  with  the  name  of 

b  Reyner  ▼.  Hall,  4  Taunt.  79S.  k  lb. 

i  lb. 
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the  insurer  against  whom  the  action  is  brought;  that  in  con- 
sideration that  the  assured  had  paid  to  the  defendant  the 
premium,  the  defendant  had  undertaken  to  indemnify  the 
assured  against  the  losses  specified  in  the  policy ;  that  the 
goods,  wares,  and  merchandizes,  were  laden  on  board  the  ship 
to  the  amount  of  <£ — (u  e>  the  value  insured)  (36) ;  and 
further  it  must  be  alleged,  that  the  plaintiffs  were  interested 
(37)  therein,  unless  the  insurance  be  on  a  foreign  ship,  in 
which  case  an  averment  of  interest  is  not  necessary  (38). 


{36)  In  an  action  on  a  policy  of  insurance  on  indigo  and  bale 
goods,  after  setting  out  the  policy,  it  was  averred  in  the  declaration, 
that  divers  goods  were  loaded  on  board,  and  that  the  policy  was 
made  on  the  said  goods ;  on  special  demurrer,  because  it  was  not 
averred,  that  the  goods  stated  to  have  been  loaded  on  board  were 
indigo  or  bale  goods,  the  court  observed,  that  the  allegation  in  the 
declaration,  that  the  policy  was  made  on  the  goods  put  on  boardj 
completely  answered  the  objection  taken,  since  that  could  not  be 
true,  unless  indigo  or  bale  goods  were  loaded  on  board,  which  it 
would  be  necessary  for  the  plaintiff  to  prove  at  the  trial.  De 
Symons  V.  Johnston,  2  Bos.  &  PuU  N.  R.  77^ 

(37)  It  is  immaterial  to  aver  interest  at  any  day  previous  to  the 
commenpdment  of  the  risk.  In  a  declaration  on  a  policy  on  freight,' 
if  it  be  averred,  that  the  plaintiff  was  interested  at  the  time  of  the 
ship^s  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and 
that  afterwards  on  a  subsequent  day  the  plaintiff  acquired  an  in- 
terest, it  will  suffice.  Per  Cur.  Khind  v.  Wilkinson,  2  Taunt*  242, 3. 

Joint  owners  of  property  insured  for  their  joint  use  and  on  their 
*own  account,  cannot  recover  upon  a  count  on  the  policy  averring 
the  interest  to  be  in  one  of  them  only*. 

(38)  Whether,  in  such  case,  it  may  be  necessary  that  any  alle- 
gation as  to  the  propeity  of  the  ship  should  be  made  on  the  part  of 
the  plaintiff,  or  whether  it  be  not  incumbent  on  the  defendant  to 
shew  that  the  propeity  is  not  insurable  within  the  statute  19  G.  2. 
o.  37-  s.  1.  is  a  question  which  has  not  been  solemnly  decided.  In 
several  cases,  wht  re  actions  have  been  brought  on  foreign  ships, 
averments  as  to  the  property  have  been  inserted  in  the  declaration. 
In  Craufurd  v.  Hunter,  8  T.  R.  15.  it  was  averred,  that  the  ships 
insured  were  not  belonging  to  his  majesty,  or  any  of  his  subjects, 
before  or  at  the  time  of  making  the  policy,  or  at  the  time  of  the  loss. 
In  Nantes  v.  Thompson,  2  East,  385.  the  averment  was,  "  that  the 
ship  was  not  at  the  time  of  effecting  the  policy,  nor  of  the  hap* 
pening  of  the  loss,  nor  at  any  other  time^  the  property  of  the  king, 
or  any  of  his  subjects/'  In  neither  of  these  cases  was  any  ob- 
jection made  to  the  form  of  the  averments ;  but  in  Kellner  v.  Le 
Mesurier,  4  East,  396.  (wliere  an  insurance  was  made  in  England 

•  Bellv.  Ansley,  16  East,  ui. 
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The  declaration  then  proceeds  to  state,  that  the  property 
insured  was  lost,  and  by  what  means  it  was  lost,  so  as  to 
bring  the  case  within  some  or  one  of  the  perils  specified  in 
the  policy,  and  thereby  intended  to  be  insured  against;  as  by 
the  barratry  of  the  master  or  mariners,  &c. 

It  is  necessary  to  shew  who  are  the  real  contracting  parties; 
and  to  describe  truly  the  interest  on  which  the  policy  ia 
effected.  Therefore  if  A.  and  B.,  jointly  interested  m  a  ship, 
effect  an  insurance,  and  there  be  two  counts,  the  one  averring 
interest  in  A,  and  the  other  averring  interest  in  B.,  the 
plaintiff  can  recover  on  neither  count*. 

If  the  plaintiff  should  allege  in  the  declaration",  that  there 
was  a  total  loss,  and  lay  his  damages  accordingly,  evidence  of 
a  partial  loss  will  maintain  ^le  declaration,  and  plaintiff*  may 
recover  the  amount  of  his  real  loss. 

The  two  insurance  companies,namely,  the  Royal  Exchange 
and  the  London  Assurance,  having  been  in  consequence 
of  the  Stat.  6  G.  1.  c.  18.  incorporated  by  several  charters 
granted,  and  having  a  common  seal  affixed  to  all  their  con-» 
tracts,  the  proceeding  against  these  companies  must  be  by 
action  of  deot  or  covenant. 

If  there  has  been  a  double  insurance  (39),  then  it  will  be 

1  Coben  v.  UanBam,  5  Tannt.  10 1.  n  d  Burr.  904.  1  Bl.  R.  198. 


on  the  ship  Princess  Louisa,  lost  or  not  lost,  *'  at  and  from  Lisbon 
to  Cadiz,  &c.'')  the  averment  being  that  the  ship  was  not  at  the 
time  of  making  the  policy,  nor  mf  the  happening  of  the  loss,  the 
property  of  the  king,  or  any  of  his  subjects,  there  was  a  special  de« 
murrer,  assigning  for  cause,  that  the  declaration  did  not  contain 
any  averment  of  interest,  and  that  it  did  not  appear  that  the  ship, 
at  the  time  of  her  departing  from  Lisbon,  or  at  the  beginning  of 
the  adventure  insured,  was  not  the  property  of  the  king,  or  any  of 
hi«  subjects.  It  was  contended,  on  the  part  of  the  plaintiff,  that 
iiup|xwing  the  allegation  in  question  to  be  insufficient,  yet  it  might 
be  rejected  as  surplusage,  for  it  was  not  necessary  to  make  any 
allegation  at  all  on  the  suhject,  and  that  the  onus  lay  on  the  de- 
fendant to  shew,  that  t.he  property  was  not  insurable  in  virtue  of 
the  provisions  introduced  by  the  statute  19  G.  2.  c.  37.  s.  !•  The 
court  being  of  opinion  in  favour  of  the  defendant,  on  another 
ground  of  objection,  declined  the  consideration  of  the  question  ai 
to  the  averment. 

(39)  Double  insurance  is,  where  there  are  two  insurances  made 
by  the  same  person  on  the  same  risk,  whereby  the  assured  proposes 
to  receive  the  same  sum  twice  for  the  same  loss,  or,  in  other  words. 
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proper  to  consider  against  ivhich  of  the  undenrriters  (as  the 
oest  man,  or  in  the  best  circumstances)  the  action  shall  be 
brought. 

Of  the  Pleadings. 

The  action  of  assumpsit  being  that  form  of  action  which 
is  most  usually  brought  upon  policies  of  assurance,  the  de- 
fendant may  of  course  pl^ul  any  plea  which  the  law  permits 
to  be  pleaded  to  that  action ;  but  as  the  grounds  of  aefence, 
which  are  most  usually  insisted  on  by  the  insurers,  go  to  the 
disaffirmance  of  the  contract,  and  consequently  may  be  given 
in  evidence  under  the  genersJ  issue,  non  assumpsit,  it  rarely 
happens  that  any  other  plea  is  pleaded.  This  plea  puts  in 
issue  every  material  allegation  in  the  declaration. 

The  actions  of  debt  and  covenant  (which  are  the  only 
forms  of  action  which  can  be  adopted  in  cases  where  the  two 
insurance  companies  are  defendants)  not  admitting  by  the 
rules  of  the  common  law  of  any  plea  like  non-assumpsit, 
which  will  put  in  issue  the  whole  declaration,  (for  non  est 
factum  only  puts  in  issue  the  due  execution  of  the  deed 
declared  on,)  it  has  been  expressly  provided  by  stat  11  G.  1. 
c.  30. 8.  43.  *'  that  in  all  actions  of  debt  against  either  of  the 
said  corporations,  or  upon  any  policies  of  insurance  under 
their  common  seal,  it  snail  be  lawful  for  them  to  plead  gene- 
rally, that  they  owed  nothing  to  the  plaintiff  in  such  action ; 
and  in  actions  of  covenant  upon  such  policies  to  plead  gene- 
rally, that  they  have  not  broke  the  covenants  in  such  policy 
contained,  or  any  of  them.  And  if  issue  be  joined  thereupon, 
it  shall  be  lawful  for  the  jury,  if  they  see  cause,  to  find  a 
verdict  for  the  plajntiif,  and  to  give  such  part  only  of  the  sum 
demanded,  if  in  debt,  or  so  much  damages,  if  in  covenant,  aa 


a  double  satisfaction.  The  policy  of  the  law,  however,  will  permit 
the  recovery  of  a  single  satisfaction  only.  But  although  the  insured 
is  not  entitled  to  two  satisfactions,  yet  in  an  action  upon  the  iirst 
policy,  he  may  recover  the  whole  sum  insured  *.  Whether  in  such 
case  the  iirst  insurers  may  recover  a  rateable  satisfaction  from  the 
other  insurers  seems  to  be  a  vexata  qutsstiofm  See  further  on  the 
subject  of  double  insurance,  Godin  v.  London  Assurance,  1  Burr. 
489«    1  Bl.  K.  103, 

•  Nfwby  V.  Read,  i  Bl.  R.  4l6. 

t  AfT.  Newby  v.  Read,  ubi  sup.  Rog^ers  v.  Davis,  Beawes,  94a.  Daviav. 
Gildark,  all  decided  at  N.  P.  by  Ld.  Mansfield.  Ne^r.  African  Comp.  t.  BuU, 
1  Show.  132. 
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it  6haA  appear  to  them,  upon  the  evidence,  such  plaintiff 
ought  in  justice  to  have." 

Consolidation  Rule. 

In  actions  upon  a  policy  of  assurance  against  several  under* 
writers",  the  court,  by  consent  of  the  plaintiff,  will  make  a 
rule,  on  the  application  of  the  defendants,  which  is  called  the 
consolidation  rule,  for  staying  the  proceedings  in  all  the  ac« 
tions  except  one,  upon  the  defendants  undertaking  to  be 
bound  by  the  verdict  in  that  action,  and  to  pay  the  amount 
of  their  several  subscriptions  and  costs,  in  case  a  verd^ict  shall 
be  given  therein  for  the  plaintiff.    This  rule,  though  at- 
tempted before  without  success,  was  introduced  by  Lord 
Mansfield  into  general  use,  to  avoid  the  expense  and  delay 
arising  from  the  trial  of  a  multiplicity  of  actions  upon  the 
same  question ;  and  if  the  plaintiff  will  not  give  his  consent, 
the  court  have  the  power  of  granting  imparlances  in  all  the 
actions  but  one,  till  the  plaintiff  has  an  opportunity  of  pro* 
ceeding  to  trial  in  that  action.    On  the  other  hand,  if  the 
plaintiff  consent  to  the  rule,  the  court  will  make  the  defend- 
ants submit  to  reasonable  terms,  such  as  admitting  the  po- 
licy, producing  and  giving  copies  of  books  and  papers,  and 
undertaking  not  to  file  a  bill  in  equity,  or  bring  a  writ  of 
error. 

The  plaintiff  having  brought  actions  'against  the  defend- 
ant, and  several  other  underwriters,  upon  a  policy  of  insur- 
aiice%  a  consolidation  rule  was  obtained,  by  which  it  was 
ordered  that  the  several  parties  should  be  bound  by  the  ver- 
dict to  be  given  in  a  cause  of  Aylwin  v.  Wylie.  That  cause 
having  been  tried,  and  a  verdict  found  for  the  plaintiff,  the 
defendant  brought  a  writ  of  error ;  but,  having  omitted  to 
put  in  bail  in  error,  within  due  time,  the  plaintiff  took  out 
execution.  The  defendant  in  the  present  action  then 
brought  a  writ  of  error,  and  put  in  bail,  notwithstanding 
which  the  plaintiff  moved  for  leave  to  sue  out  execution 
against  him.  The  court  refused  the  application,  Sir  J. 
Mansfield-observing,  that  the  form  of  the  consolidation  rule 
decided  this  motion,  which  was,  that  the  proceedings  in  the 
several  causes  should  be  stayed,  and  that  the  parties  sliould 
be  bound  by  the  verdict  to  be  given  in  the  cause  of  Aylwia 
V.  Wylie,  if  that  should  be  to  the  satisfaction  of  the  judge 
and  the  court  How  then  could  the  court  say,  that  this  rule 
deprived  the  defendants  in  any  of  the  actions,  from  bringing 

• 

fi  Tid<I*fl  Prac.  p.  538,  3.  ed.  2d.  557.  ed«       o  Aylwm  ▼.  Favine,  9  N.  R.  430% 
3<1. 
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writs  of  error  ?  It  was  admitted  that,  in  the  action  tried^ 
the  defendant  was  entitled  to  bring  a  writ  of  error.  Thea 
why  should  the  other  defendants  be  precluded  ?  It  was  con- 
tended, however,  that  as  the  defendant  in  the  action  tried  had 
been  prevented,  by  a  blunder,  from  rendering  his  writ  of 
error  effectual,  that  blunder  should  affect  the  other  defend- 
ants. But  there  was  nothing  in  the  rule  ta  authorize  that 
position ;  the  order  related  solely  to  the  verdict. 


iX.  Of  the  several  Grounds  of  Defence  on  which  the 
Insurer  may  insist: 
1.  Alien  Enemy. 
■  2.  Illegal  Voyage  or  illegal  Commerce. 
S.  Misrepresentation. 

4.  Breach  of  Warranty, 

'1.  Time  of  sailing. 
2.  Safety  ofa  Ship  at  a  particular 
Express  *  \  Time. 

S.  To  depart  with  Convoy. 
[4.  Neutral  Property. 
,       (1.  Not  to  deviate.     . 
(2.  Seaworthiness. 

5.  Re-assurance. 

6.  Wager  Policy* 


1.  Alien  Enemy. 


If  the  parties  interested  in  the  insurance  become  alien  ene- 
mies before  the  loss  happens,  this  may  be  pleaded  to  an  ac- 
tion brought  in  the  name  of  the  British  agent  who  eflfected 
the  insurance^  But  where  parties  interested  became  alien 
enemies  after  the  loss  happened,  though  before  action  com- 
menced^ it  was  holden  that  the  British  agent,  who  effected 

p  BraudoD  T.  Nesbitt,  GT.  R.  S3. 


\ 
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the  insurance,  might  recover  against  the  underwriter,  who 
had  only  pleaded  the  general  issue  *>. 

2.  Illegal  Voyage,  or  Illegal  Commerce. 

Another  ground  of  defence  is,  that  the  voyage  insured  was 

!)rohibited  by  law,  or  that  the  goods  insured  were  intended 
or  carrying  on  an  illegal  commerce.  In  neither  of  these 
cases  can  an  action  be  supported  against  the  underwriter  for 
non-performance  of  the  contract  of  insurance. 

The  circumstance  of  the  underwriter  having  been  apprized 
of  the  illegality  of  the  voyage  or  trade  is  wholly  immaterial, 
but,  in  order  to  render  the  insurance  illegal,  it  is  necessary  that 
the  illegality  should  exist  during  the  course  of  the  voyage  in- 
sured. Hence,  a  policy  on  goods  purchased  with  the  proceeds 
of  an  illegal  cargo  is  binding' ;  and,  in  like  manner,  the  as- 
sured may  recover  on  a  policy,  although  the  ship,  in  a  prior 

*  voyage,  had  been  guilty  of  some  transgression,  for  which  she 
was  liable  to  be  seized  *. 

Trading  with  an  enemy*,  without  the  king's  license,  being 
illegal,  the  law  will  not  enforce  a  contract  of  insurance  made 
for  the  protection  of  such  trade.  But  it  is  l^al  to  trade  ivith 
the  subjects  of  an  enemy's  country  by  the  king's  license".  If 
it  be  provided  in  such  license,  that  the  party  acting  under  it 
shall  give  bond  for  the  due  exportation  to  the  places  proposed 
of  the  goods  intended  to  be  exported  to  such  country,  and 
they  are  exported  without  such  bond  having  been  given,  such 
exportation  is  illegal,  and  the  owners  cannot  recover  on  a 

•  policy  to  protect  the  goods.  If  a  license  to  export  and  deliver 
goods  to  an  enemy's  country  be  granted  for  a  limited  time,  it 
is  not  sufficient,  that  the  goods  were  shipped  before  the  expi- 
ration of  the  time,  the  ship  not  sailing  until  after  that  time. 
But  if  the  adventure  licensed  be  bona  flde  prosecuted,  within 
a  part  of  the  time  limited,  it  will  not  become  illegal,  because, 
by  some  accident,  the  voyage  was  protracted  beyond  that 
period*. 

I'radino;  to  the  East  Indies,  in  contravention  of  the  stat 
0  &  10  W.  3.  c.  44.  (whereby  a  monopoly  is  vested  in  the 
East  India  Company),  is  illegal,  and  consequently  policies  ou 
ships  engaged  in  such  trading  are  void^. 

» 

q  Flindt  v.  Waters,  15  East,  260,    See  u  Vandyck  v.  Whitmore,  1  East,  47$. 

also  Harman  v.  Kingston,  3  Camp,  x  Scbrueder  v.  Vaux,  15  East,  59. 

N.  P.  C.  153.  S.  P.  y  Camden  ▼.  Anderson,  €  T.  R.  783. 

r  Bird  v.  Appleton,  H  T.  R.  569.  Affirmed  00  error  in  Exch.  Cbr.  1 

a  S.  C.  Bos.  &  Put.  379. 
t  PoUs  ▼.  Bell,  H  T.  II.  548. 
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WUenever  the  erowii»  for  purposes  of  state  policy  and 
public  advantage,  licenses  a  description  of  trading  with  an 
enemy's  country,  which  would  otherwise  be  unquestionably 
illegal,  such  commerce  must  be  regarded  by  all  the  subjects 
of  the  realm,  and  by  the  courts  of  law  as  legal,  with  all  the 
consequences  of  its  beino^  legal  -,  one  of  which  consequences 
is  a  right  to  contract  vyitli  other  subjects  of  the  countiy  for 
the  protection  of  such  property  in  the  course  of  its  convey- 
ance to  its  licensed  place  of  destination,  though  an  enemy's 
country,  and  for  th^  purpose  of  being  there  delivered  to  an 
alien  enemy  as  consignee  or  purchaser*. 

A.  a  Spaniard  by  birth*,  who  had  been  domiciled  as  a  mer- 
chant in  England  for  several  years,  having  purchased  and 
shipped  goods  in  a  neutral  vessel,  on  account  of  a  correspon- 
dent, a  native  of,  and  resident  in  Spain,  obtained  a  license 
from  the  British  government  for  the  vessel  to  proceed  with 
her  cargo  on  a  voyage  from  an  English  port  to  a  port  in 
Spain.  A.  effected  a  policy  on  the  goods,  which  was  in  the 
usual  form,  and  stated  to  be  made  by  A.  "  as  well  in  his  own 
name  as  in  the  name  of  any  person  to  whom  the  same  might 
appertain.*'  The  vessel,  in  the  prosecution  of  the  voyage, 
wras  captured  by  a  French  privateer,  and  carried  into  a  port 
in  Spain,  where  the  vessel  and  cargo  were  condemned.  At 
the  time  of  the  capture  and  condemnation,  France  and  Spain 
were  co-belligerent  allies  at  war  w^ith  England.  A.  having 
brought  an  action  on  the  policy,  averring  interest  in  the  pur- 
chaser, it  was  holden,  that  A.  was  entitled  to  recover,  and 
that  the  action  was  well  brought  in  his  name  for  the  be- 
nefit of  the  purchaser ;  that  the  legal  result  of  the  license  was, 
that  not  only  the  plaintiff,  the  person  licensed,  might  sue  in 
respect  of  such  licensed  commerce  in  an  English  court  of  law, 
but  that  the  commerce  itself  was  to  be  regarded  as  legalized 
for  all  purposes  of  its  due  and  effectual  prosecution.  That 
.for  the  pui'pose  of  the  licensed  act  of  trading  (but  to  that  ex- 
tent only)  the  person  licensed  was  to  be  considered  as  virtu- 
ally an  adopted  subject  of  this  country,  and  his  trading,  as  far 
as  the  disabilities  arising  out  of  a  state  of  war  were  concerned, 
was  British  trading ;  that  the  j)laintift'  and  the  Spanish  pur- 
chaser of  the  cargo  were  actually  privy  to  the  objects  of  the 
British  government,  and  acting  in  furtherance  thereof,  and  in 
direct  opposition  to  the  laws  and  policy  of  their  own  country, 
and  that  it  could  not  be  contended  to  be  illegal  to  insure  a 
trade  carried  on  in  contravention  of  the  laws  of  a  state  at  war 
with  us,  and  in  furtherance  of  the  policy  of  our  country  and 

2  Usparicba  v.  Nobtv,  la  Eatt,  333.        a  Uispariclia  T.Noblf,  B.  R*  H.  51  O. 

9.  13  £aii|  333. 
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its  trade,  and  which  this  trade  in  question,  Sanctioned  as  it 
was  by  his  majesty's  license,  must  be  deemed  to  have  been. 

In  Mennett  v.  Bonham,  15  East,  495,  and  Flindt  v.  Crok- 
att,  15  East,  522,  which  were  argued  in  B.  R.  E.  T.  52  Geo. 
3.  the  authority  of  the  preceding  decision  appears  to  have 
been  doubted.  These  latter  cases  have  been  reviewed  in  a 
Court  of  Error;  and  the  judgment  of  B.  R.  has  been  reversed. 
See  5  Taunt  674.  See  also  Anthony  v.  Mollne,  5  Taunt. 
711 ;  and  Bazettv.  Meyer,  5  Taunt.  824. 

A  license  granted  under  an  order  in  council  to  H.  S.  (a 
British  resident  merchant),  permitting  a  vessel  bearing  any 
flag,  except  the  French,  to  proceed  in  ballast  from  any  port 
north  of  the  Scheldt  to  Archangel,  there  to  load  a  cargo  of 
such  goods  as  are  permitted  by  law  to  be  imported,  and  pro- 
ceed with  the  same  to  a  port  in  the  united  kingdom,  was  con- 
sidered as  not  confined  personally  to  H.  S.,  or  any  particular 
class  of  persons *•:  and  therefore,  where  Russian  subjects  at 
Archangel,  who  were  alien  enemies,  had  shipped  goods  under 
such  license  for  the  purpose  of  being  brgught  into  this  coun- 
try :  it  was  held,  that  they  were  protected  by  it ;  and  an  in- 
surance made  for  their  benefit  was  legal. 

A  license  to  I.  H.,  of  London,  merchant,  on  behalf  of  him- 
self and  other  British  or  neutral  merchants,  to  import  a  cargo 
from  certain  limits,  within  which  an  enemy's  port  is  situate; 
in  any  vessel,  bearing  any  flag  except  the  French,  will  protect 
a  ship  trading  from  that  port,  in  which  ship  I.  H.  and  an  alien 
enemv  are  jointly  interested*;  and  therefore  such  interest 
was  held  insurable. 

By  virtue  of  a  treaty  of  commerce  entered  into  between 
Great  Britain  and  the  United  States  of  America  (40),  the  citi- 
zens of  the  United  States  may  carry  on  trade  between  the 
British  territories  in  the  East  Indies  and  the  United  States,  iu 


b  Robinnon  ▼.  Tourmy,  1  M.  3c  S.  217.  ject  wu  diicuMed  again  in  Rucker 

S.  P.  Sarae  v.  Cheeaewrigbt,  ib.  920.  v.  Ansley,  B.  R.  Sittings  at  S«rjeautB' 

recognized    in   Huliman   v.  Wbit-  Inn,  before  E.  T.  56  Geo.  3. 

more,  3  M.  &$.  340.  Tbe  same  sub-  c  Hagedorn  ▼.  Reid,  1  M.  &  S*  567. 


(40)  This  treaty  wa9  entered  into  on  the  19th  of  November, 
1794,  ratified  by  the  United  States  on  the  14th  of  August,  1795, 
and  by  his  majesty  on  the  28tb  of  October  in  that  year,  and  retro- 
spectively confirmed  bya  parliament.  See  stat.  37  Geo.  3.  c.  97. 
The  articles  Af  this  treaty,  relating  to  the  subject  now  under  con- 
sideration, will  be  found  in  a  note  to  the  report  of  Wilson  v.  Mar- 
ryat,  8  T.  R.  35. 
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articles  not  entirely  prohibited.  It  is  not  necessary  that 
this  trade  should  be  a  direct  and  immediate  trade  from  the 
.United  States  to  the  British  territories'";  it  maybe  carried 
on  circuitously  through  any  country  in  Europe^  includint^ 
Great  Britain.  A  natural-born  subject  of  Great  Britain,  ad- 
mitted a  citizen  of  the  United  States  of  America,  either  before 
or  after  the  declaration  of  American  Independence,  has  been 
considered  as  a  citizen  of  the  United  States,  within  the  mean- 
ing of  the  above-mentioned  treaty,  and  as  such  entitled  to  the 
commercial  privileges  thereby  granted.  Hence  a  policy  of 
insurance,  effected  by  or  in  favour  of  such  adopted  citizen  of 
the  United  States,  for  the  protection  of  such  circuitous  trade, 
is  valid. 

A  natural-bom  subject  of  this  country,  domiciled  in  a  fo- 
reign country,  in  amity  with  this,  may  lawfully  exercise  the 
privileges  of  a  subject  of  the  country  where  he  is  domiciled, 
to  trade  with  another  country  in  hostility  with  this*;  there- 
fore where  plaintiif,  a  British-born  subject  domiciled  in  Ame- 
rica, effected  a  policy  of  assurance  on  ship,  freight,  and  goods, 
at  and  from  Virginia  to  any  ports  in  the  Baltic,  and  the  ship 
was  captured  in  her  way  to  Elsineur,  in  Denmark ;  Denmark 
being  in  amity  with  America,  but  at  war  with  this  country : 
held,  that  the  plaintiff'  was  entitled  to  recover. 

Although  insurances  upon  goods,  the  exportation  or  im- 
portation of  which  is  prohibited  by  the  law  of  England,  or  by 
the  law  of  nations,  oe  illegal,  yet  where  the  prohibition  is 
founded  merely  on  the  law  of  a  foreign  state,  the  insurance 
will  be  valid ;  because  one  nation  never  takes  notice  of  the 
revenue  laws  of  another'. 

,  The  mere  circumstance  of  an  alien*  residing  in  an  enemy*s 
country  will  not  invalidate  an  insurance  effected  by  him  on 
goods  to  be  delivered  at  a  neutral  or  friendly  port 

Though  a  state  may  be  in  the  military  possession  of  one 
of  two  belligerents,  that- will  not  constitute  her  subjects  ene- 
mies to  the  other  belligerent,  if  the  sovereign  power  of  the 
latter  chooses  to  permit  a  continuance  of  commerce  with 
them'*;  therefore,  where  an  insurance  was  effected  on  pro- 
perty, shipped  in  this  country,  on  account  of  persons  who 
were  domiciled  at  Hamburgh,  at  a  time  when  that  country 
.was  in  the  possession  of  French  troops,  the  senate  continu- 
ing to  exercise  the  powers  of  civil  government,  in  the  same 

d  WilsoQ  y .  Marryat,  8  T.  R.  3 1 .     Af.  f  Planche  ▼.  Fletcher|  Doug.  35o. 

firmed  on  error  in  the  Excheq.  Ch.  g  Bromley  t.  HeReltine,  i  Camp.  N. 

1  Bo»  &  Pnl.  430.  P.  C.  75. 

e  Bell  V.  Reid,  i  M.  «c  S.  726.  h  Hag edorn  t.  Bell^  1  M.  &  S.  450. 
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manner  as  before :  held  that  the  assured  were  entitled  to  re- 
cover for  a  loss  which  happened  in  the  course  of  a  voyage 
permitted  by  his  Majesty's  orders  in  council. 

Where  ^  particular  trade  is  prohibited  by  express  statute, 
insurances  made  for  the  protection  of  such  trade  are  illegal*. 

The  owners  of  a  vessel,  who  by  performing  the  legal 
stipulations  of  a  charter  party,  provoke  confiscation  by  the 
illegal  and  piratical  act  of  a  foreign  state,  do  not  thereby  avoid 
their  assurance  ^ 

Trading  in  contravention  of  a  proclamation,  whereby  an 
embargo  is  laid  on,  in  time  of  war,  is  illegal;  and  consequently 
an  insurance  upon  such  trade,  even  when  carried  on  by  a 
neutral^  is  void. 

If  a  vessel  brings  hither  from  an  hostile  country,  under  a 
license,  a  cargo  of  enumerated  goods,  and  also  certain  other 
goods  hot  licensed,  the  insurance  on  the  licensed  goods  is  not 
thereby  vitiated". 

If  there  be  an  infirmity  in  any  part  of  an  integral  voyage^ 
it  will  make  the  whole  illegal,  so  that  the  insured  cannot  re* 
cover  upon  a  policy  on  any  part  of  it".  So  if  a  party  insure 
goods  altogether  in  one  policy,  and  some  of  them  are  of  a 
nature  to  make  the  voyage  illegal,  the  whole  contract  is  illegal 
and  void. 

A  policy  was  effected  on  goods  to  be  thereafter  specified  to 
a  certain  amount^ ;  by  the  specification  it  appeared  that  the 
goods  consisted  principally  of  hardware,  but  partly  of  naval 
stores,  the  exportation  of  which  was  prohibited,  under  pain 
of  forfeiting  the  stores,  treble  their  value  and  the  ship.  It  was 
holden,  that  the  exportation  of  the  stores  being  illegal,  all 
contracts  for  protecting  the  stores  so  exported  were  impliedly 
avoided ;  that  the  policy  was  one  entire  contract  on  goods  to 
be  thereafter  specified,  to  which  the  underwriters  subscribed ; 
and  the  subsequent  S]>ecification  by  the  assured  could  not 
alter  the  nature  of  the  contract  with  respect  to  the  under^ 
writers,  so  as  to  sever  that  virhich  was  originally  one  entire 
contract. 

I  iofaDBton  T.  Sutton,  Doug.  954.  expressly  laid  dowo  by  the    same 

S7*l  '-K^y-  "•  Ass.  Comp.  4        karned  judge  iu  his  charge  to  the 

I  n^i       \       \m  •.         n    u  J*"^y«  »"  ®**'**^  Pigou,  London  Sit- 

1  IHlmaday.  Motteux,  Park,  234.  ting,  after  H.  T.%oG.  3.  B.  R. 

m  Pieschell  r.  Allnutt,  4  Taunt.  792.        MSS.  -    «    *» . 

.„*"'"'^  °I  ^-  Kcnyon,  C  J.  in        asi.  n  East,  503.  S.  C. 
IVilson  T.  Blarryaty  s.T.  R.  46.  and 
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3.  Misrepresentation^  Concealment^  and  Suppression. 

The  allegation  of  a  falsehood i*  or  misrepresentation,  (though 
by  mistakes)  or  the  concealment  and  suppression'  of  the 
truth,  as  to  a  fact  or  circumstance  material  to  the  risk^  either 
by  the  assured  or  his  agent*,  is  considered  as  a  fraud  on  the 
underwriter,  and  consequently  will  vacate  the  policy  or  anntil 
the  contract  from  the  beginning.  Hence  the  underwriter  may 
avail  himself  of  this  ground  of  defence,  even  where  the  loss 
arises  from  a  cause  whollv  unconnected  with  the  fact  or  cir- 
cumstance mi8repre8entea^ 

Goods  were  insured  as  the  goods  of  a  Hamburgher,  who 
was  an  ally,  and  the  goods  were,  in  fact,  the  goods  of  a  French- 
man, who  was  an  enemy ;  this  was  holden  by  Holt,  C.  J.  to 
be  a  fraud  ^ 

So  where  a  letter  had  been  received',  stating  that  a  ship 
sailed  on  the  24th  of  November,  after  which  an  insurance  was 
made,  and  the  agent  of  the  assured  told  the  insurer,  that  the 
«hip  sailed  the  latter  end  of  December ;  this  was  holden  by 
Lee^  C.  J.  to  be  a  fraud. 

So  where  a  ship  was  insured  in  London,  on  the  30th  of 
January  y,  on  a  voyage  from  New  York  to  Philadelphia,  and 
the  broker  represented  the  ship  to  be  safe  in  the  Delaware, 
on  the  11th  of  December,  whereas  in  fact  it  was  lost  in  that 
river  on  the  9th  of  December ;  it  was  holden,  that  as  the 
representation  was  false  in  point  of  fact,  and  as  it  related  to  a 
material  circumstance,  namely,  the  safety  of  the  ship  at  a 
certain  time,  the  contract  was  annulled;  and  although  it 
appeared  that  the  assured,  at  the  time,  believed  the  repre- 
sentation to  be  true,  yet  the  court  were  of  opinion  that  this 
did  not  vary  tlie  case ;  for  it  was  incumbent  on  the  assured  to 
make  a  fair  and  true  representation,  and  if  he  represented 
material  facts  to  the  underwriter,  without  knowing  the  truth, 
he  took  the  risk  on  himself  (41). 

p  Skinn  327-  Roberts  y.  Founereau,  t  Per  Lee,  C.  J.  in  Seainan  r.  Fooe- 
Park,  170.  reau,  Str.  11  S3. 

q  Macdowall  r.  Fraier,  Doug.  260.  11  Skin.  3^. 

r  De  Costa  v.  Scandret,  2  P-  Wms.  x  Roberts  t.  Fonnerean,  London  Sit- 
170.  Hodgson  V.  Richardson,  1  Bl.        tings  after  Trin.  1749.  Park,  176- 

R.  463.  Ratdiffe  v.Shoolbred,  Park,  y  Macdowall  t.  Fraser,  Dong.  360. 
180.  Willes  ▼.  Glover,  1  Bos.  &  Pul.  See  also  Stewart  v.  Dunlop^  4  Bro« 
N.  R.  14.  P.  C.  483".  Tomlia*8  ed. 

s  FiUherbert  ▼.  Matbrr,  I  T.  R.  13. 


(41)  It  was  said  by  Lord  Mansfieldy  in  Barber  ▼.  Fletcher, 
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The  Same  rule  holds*,  where  the  misrepresentajtion  is  made 
by  the  proper  agent  ^f  the  assured,  although  the  assured  be 
not  guilty  of  any  improper  conduct;  for  the  act  of  the  agent 
binds  the  principal,  and  it  will  be  presumed,  that  the  principal 
knows  whatever  the  agent  knows. 

In  a  case  where  the  word  expected  was  used,  as  that  the 
Vessel  insured  was  expected  to  set  sail  at  such  a  time,  this 
was  holden  not  to  amount  to  a  representation*. 

A  representation  by  the  owner  of  goods  insured  as  to  the 
tinae  of  the  ship's  sailing  is  matter  of  expectation,  and  if 
made  bund  fide  does  not  conclude  him^ 

In  effecting  a  policy  of  insurance  from  Russia  to  this 
country  while  the  ship  was  on  the  outward  voyage,  the 
broker  represented  to  the  underwriters  that  a  cargo  was  ready 
for  Aer,  and  she  teas  sure  to  be  an  early  ship.  Held*,  that 
this  amounted  only  to  a  representation  of  what  was  expected 

t  Fitzherbert  t.  Mather,  i  T.  R.  12.      c  Hubbard ▼.  Glover,  3  Camp.  N.  P.C^ 
a  Barber  T.  E^letcher,  Douf^.305.  313. 

b  Bowden  t.  Vaughan,  10  £aBt,  415. 


Doug.  306.  that  it  had  been  determined,  in  a  variety  of  cases*, 
that  a  representation  to  the  first  underwriter  extended  to  the  others. 
**  By  an  extension  of  an  equitable  relief,  ia  cases  of  fraud,  if.  a 
man  is  a  knave  with  respect  to  the  first  underwriter,  and  makes  a 
false  representation  to  him  in  a  point  that  is  material,  as  where>  ' 
having  notice  of  a  ship  being  lost,  he  says  she  was  safe,  that  shall 
afFect  the  policy  with  regard  to  all  the  subsequent  underwriters 
who  are  presumed  to  follow  the  first.'*  Per  Lord  Mansfield,  C.  J- 
in  Pawson  r.  Watson,  Cowp.  789.  Agreeably  to  this  doctrine,  the 
Court  of  King*8  Bench,  in  a  recent  case  of  Marsden  v.  Reid» 
3  Cast,  573-  intimated  an  opinion,  that  where  it  appears  that  a  ma- 
terial fact  has  been  represented  to  the  first  underwriter,  to  induce 
him  to  subscribe  the  policy,  it  shall  be  taken  to  be  made  to  all  the 
rest  v^ithout  the  necessity  of  repeating  it  to  eachf.  A  representa- 
tion made  by  an  insurance  broker,  when  the  names  of  the  under^ 
writers  are  put  upon  a  slip,  is  binding  on  the  assured,  unless  there 
is  evidence  of  its  bemg  altered  or  withdrawn  between  that  time  and 
the  execution  of  the  policy.  £d wards  v.  Footner,  1  Camp, 
N,  P.  C*  530.  The  authority  of  the  broker  is  revocable  even  after 
the  underwriters  have  signed  the  slip,  and  until  they  have  actually 
ffubscribed  thepohcy,  Warwick  v.  Slade,  3  Camp.  N.  P.  C.  127. 

« 

*  Q.  if  there  be  any  {n  the  printed  books  ? 

i>  But  a  representation  made  to  any  underwriter,  except  the  first,  is  not  to' 
be  considered  as  made  to  sobseqaent  underwriters.  Bell  v.  Carstairs,  9  Caoip- 

jr.  p.  c.  543. 
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on  the  part  of  the  assured,  and  that  the  undenvriters  were 
liable,  although  from  the  delay  in  beginning  to  load  the  cargo, 
the  voyage  home  was  turned  from  a  summer  to  a  winter  risk. 

A  representation,  as  it  does  not  form  any  part  of  the 
written  policy,  reqqires  only  to  be  substantially  performed. 
It  is  distinguishable  in  this  respect  from  a  warranty,  which 
being  part  of  the  policy,  must  be  strictly  performed. 

Insuring  a  ship  by  an  English  name  does  not  amount  to  a 
warranty,  or  a  representation,  that  she  is  an  English  ship*. 

A  merchant  having  received  intelligence*  that  a  ship  de- 
scribed like  his  was  taken,  insured  her,  without  giving  any 
information  to  the  insurers  of  what  he  had  heard ;  it  was 
holden,  that  the  concealment  was  a  fraud  on  the  under- 
writers. 

So  where  in  an  action  on  a  policy  of  insurance  of  a  ship 
on  a  voyage  from  Lisbon  to  London^  it  appeared  that  the 
plaintiff'  had,  on  the  24th  of  November,  received  information 
of  the  ship  having  sailed  on  the  8th ;  it  appeared  also,  that 
another  vessel,  which  had  sailed  at  the  same  time  with  the 
ship  insured,  had  arrived  in  safety ;  after  which,  viz.  on  the 
2d  of  December,  the  plaintiff'  had  effected  the  insurance  in 
question,  without  making  any  disclosure  to  the  underwriter; 
it  was  holden,  that  there  was  a  concealment  of  circum- 
stances sufficient  to  avoid  the  policy.  But  where  a  broker, 
in  pursuance  of  instructions  previously  received  from  Sunder- 
land, effected  a  policy  at  Lloyd's,  at  a  time  when  a  letter  lay 
on  his  table  at  tlie  coal  exchange  unopened,  announcing  the 
ship's  loss'.  Held,  tliat  the  conduct  of  the  broker  did  not 
avoid  the  policy  ;  for  he  had  a  right  to  presume  that  he  bad 
possession  of  all  the  information  on  which  he  was  to  eff'ect 
the  policy. 

In  an  action  on  a  policy  of  insurance**,  on  goods  on  board 
the  ship  W.  from  Berderyg^e  to  London,  it  appeared  that  the 
shippers,  on  the  30fh  of^  November,  1802,  wrote  to  the 
plaintiff's,  who  were  the  consignees,  in  these  words,  "  I  think 
the  captain  will  sail  to-morrow  ;  but  should  he  not  be  arrived 
in  your  port,  you  will  be  so  kind  as  to  make  the  insurance  as 
low  as  you  possibly <Jan,  for  my  account."  This  letter  having 
been  received  by  the  plaintiffs  on  the  13th  of  December,  they 
effected  a  policy  on  the  next  day,  without  communicating 

d  Clalihara    v.    Cologan,     3    Camp,     f  M'Andrew  v.  Rell,   i  Eap.  N.  P.  C. 

N.  P.  C.  382.  373. 

e  De  CosU  v.  Scandret,  2  P.   Vi'ms.    z  Wake  v.  A ttv,  4  Taunt.  493. 

170.  b  Wilies  V.  GloTor,   i  Boi.  &  Pal.  N. 

ft.. 14. 
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the  letter  to  the  underwriters.  It  was  also  proved,  that  it  was 
not  the  custom  for  ships  to  sail  from  Beraerygge  to  London 
without  a  fair  wind ;  that  the  voyage  was  often  performed  in 
four  or  five  days,  and  when  ttie  weather  was  not  very  favour- 
able, in  al)Out  ten  days.  The  ship  W.  did  not  in  fact  sail 
until  the  21th  of  December.  The  jury  found  a  verdict  for 
the  plaintiffs.  On  a  motion  for  a  new  trial,  it  was  contended, 
that  as  the  ship  did  not  sail  until  ten  days  after  the  policv  was 
effecfed,  the  risk  was  in  no  respect  varied  by  the  concealment 
of  the  letter ;  that  unless  the  circumstance  concealed  would 
vary  the  amount  of  the  premium,  the  concealment  would  not 
vitiate  the  policy ;  that  the  expectation  of  the  shipper  in  this 
case,  which  was  not  realized  by  the  sailing  of  the  ship  at  the 
expected  time,  was  not  material,  aixl  therefore  neeu  not  be 
communicated  to  the  uiiderwriters.  But  Sir  J.  Mansfield, 
C.  J.  conceived  that  the  letter  was  material  to  be  communi-^ 
cated  to  the  underwriters,  in  order  that  they  might  have  an 
opportunity  of  exercising  their  judgment  in  settling  the 
premium.  Had  it  not  been  for  the  opinion  of  the  jurv,  he 
should  not  have  entertained  the  least  doubt  upon  the  subject. 
But  though  great  respect  was  due  to  their  opinion,  still  he 
thought  their  judgment  had  been  too  hastily  formed,  and  that 
the  case  ought  to  be  reconsidered  (42). 

Where  the  plaintiffs  effected  a  policy  of  assurance  onwines, 
from  Oporto  to  London,  on  the  12th  of  November,  at  whicb 
time  they  were  in  possession  of  two  letters  from  their  corre- 
spondents at  Oporto;  the  first  of  which,  dated  11th  of 
October,  stated  thus ;  "  We  are  hading  the  icines  on  </itf  Stag, 
cqptain  Wheatley,  xoho  pretends  to  sail  after  to-morrow  /^ 
the  other,  dated  the  13th  of  October,  enclosed  the  bills  of 
lading,  which  were  filled  up  •*  with  convoy ;"  which  letters 
the  plaintiffs  did  not  communicate  to  the  underwriters:  held' 
that  it  was  a  material  concealment. 

"  The  reason  of  the  rule  which  obliges  the  party  to  dis- 

i  Bridges  and  others  v.  Hunter,  i  M.  &$.  15. 


(4^)  The  nature  of  this  work  will  not  permit  the  insertion  of  all 
the  cases  relating  to  concealment ;  neither  is  it  necessary,  since  the 
reader  will  perceive  that  they  are  cases  de{)endiug  wholly  on  their 
own  special  circumstances.  If  he  is  desirous  of  pursuing  the  sub- 
ject, he  may  penile  the  following  cases :  Seaman  v.  Fouereau,  Str. 
1183.  Carter  v.  Boehm,  3  Burr.  1905.  1  Bl.  R.  594.  Webster 
V.  Foster,  1  Esp.  N.  P.  C.  407.  Littledale  v.  Dixon,  l  Bos.  &  PuL 
TJ.  R.  151.  Freeland  v.  Glover,  7  East,  457.  Lynch  v.  HamiU 
ton,  3  Taunt.  37,  Bell  v.  Bell,  ^  Camp.  N.  P.  C,  47SL 


934  INSURANCE. 

closed  is  to  prevent  fraud,  and  encourage  good  faith ;  it  is 
adapted  to  such  facts  as  vary  the  nature  of  the  contract, 
which  one  privately  knows,  and  the  other  is  ignorant  of, 
and  has  no  reason  to  suspect.'*  The  question,  therefore,  in 
cases  of  this  kind  is,  "  Whether  there  were,  under  all  the 
circumstances,  at  the  time  the  policy  was  underwritten,  a 
fair  statement  or  a  concealment,  fraudulent,  if  designed,  or, 
though  not  designed,  varying  materially  the  object  of  the 
policy,  and  changing  the  risk  understood  to  be  run  ?" 

Information  respecting  the  subject  matter  of  warranty, 
either  express  or  implied,  need  not  be  communicated  to 
the  undervf2:riter,  unless  there  be  a  specific  request  on  his 
part  for  such  informaUon. 

Hence  in  the  case  of  Shoolbred  v.  Nutt,  Park,  229.  a. 
where  the  owner  had  received  letters  from  his  captain  the 
day  before  he  effected  the  insurance,  stating,  that  the  ship 
had  arrived  at  Madeira,  but  was  very  leaky,  and  that  the 
pipes  of  wine  had  been  half  covered  with  water,  which  let- 
ters were  not  communicated  to  the  underwriters ;  Lord 
Mansfield  told  the  jury,  "  That  there  should  be  a  represen- 
tation of  every  thing  relating  to  the  risk  which  the  under- 
writer has  to  run,  except  it  be  covered  by  a  warranty.  It  is 
a  condition,  or  impliea  warranty,  in  every  policy,  that  the 
ship  is  seaworthy,  and  therefore  there  need  be  no  represen- 
tation of  that.  If  she  sail  without  being  so,  there  is  no  valid 
policy.  Here  the  leak  was  stopped  before  she  sailed  from 
Madeira,  and  she  sailed  in  good  condition  from  thence,  and 
there  is  no  occasion  to  state  the  condition  of  a  ship  or  cargo 
at  the  end  of  the  former  voyage."    Verdict  for  plaintiff. 

So  where  in  an  action  on  a  policy  of  insurance  upon  a 
ship  from  Trinidad  to  London*,  it  appeared  that  the  assured 
haa  received  a  le£ter  from  his  captain,  informing  him  that  he 
had  been  obliged  to  have  a  sun^ey  on  the  ship  at  Trinidad, 
on  account  of  her  bad  character^  but  the  survey,  which  ac* 
companied  the  letter,  gave  the  ship  a  good  character ;  it  was 
holden,  that  the  concealment  of  the  Iffetter  and  survey  from  the 
underwriter,  did  not  vacate  the  policy,  inasmuch  as  the 
assured  impliedly  warranted  the  ship  to  be  seaworthy,  and  it 
did  not  appear  that  he  had  concealed  any  circumstance  re- 
lative to  the  seaworthiness  of  the  ship,  or  that  at  the  time  of 
eftectin*::  the  policy  he  knew  of  any  fact  which  rendered  her, 
with  reference  to  the  risk,  otherwise  than  sea-worthy. 


k  PerT.f^.  Mansficlc),  C.  J.  iii  Carter        jndgnaeiit  in  Haywood  v.  Rodgera, 
r.  Bofhiii,   3  Burr.  1905.  citrd  by        4  £a8t,  596. 
Ld.  £ileHborough,  C.  J.  deliveriac^    1  Haywood  v.Rodgers,  4  East,  590. 
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It  will  be  presumed  that  the  underwriter  is  acquainted 
with  the  usage  and  circumstances  of  the  branch  of  trade  to 
which  the  policy  relates"*,  and  consequently  the  assured  is 
not  bound  to  make  a  disclosure  thereof;  as  e.  g.  Upon  an 
insurance  on  an  East  India  voyage^  the  underwriters  are 
bound  to  know  the  couree  of  the  East  India  Company's 
charter-parties  and  trade,  and  that  the  ship's  destination  is 
liable  to  be  chan^d  after  the  policy  is  effected".  If  the 
usage  of  the  trade  is  general,  it  is  immaterial  for  this  purpose 
that  it  is  not  uniform  ^ 

r 

4.  Breach  of  Warranty; 

r  1 .  Time  of  sailing. 

Express  J  ^'  ^^f^^V^f  ^^^P  °^  ^  particular  Time. 
^       J  3.  To  depart  with  Convoy. 

^4.  Neutral  Property. 

T-.  ?•  J  1  !•  Not  to  deviate. 
Implied  \  ^^  Seaworthiness. 

Another  ground  of  defence  which  may  be  takbn  by  the 
underwriter  to  defeat  the  action,  is  the  non-compliance  with 
a  \varranty,  either  express  or  implied. 

Every  warranty  incorporated  in  the  body  of  the  policy,  or 
appearing  on  the  face  of  the  instrument,  e.  g,  in  the  margin  % 
or  at  the  bottom  of  the  policy  S  or  inserted  in  any  print  or 
writing,  which  is  by  reference  incorporated  with  the  policy', 
must  be  strictly  and  literally  complied  with  (43) ;  and  in  this 
respect  it  is  distinguishable  from  a  mere  representation,  which, 
if  it  be  substantially  fulfilled,  it  is  sufficient. 

The  most  usual  kinds  of  warranties,  inserted  in  policies, 

m  Vallance  v.  Dewar,  i  Camp.  N.  P.C.  o  See  caaes  in  note  m. 

503.    Oiigier  ▼.  Jennings,  ib.  50Si.  n.  p  Bean  t.  Stiipart,Doug.  11.  DeHahn 

Kingston   ▼.  Knibba,  ^  ib.    SOS.   n.        r.  Hartley,  i  T.  R.  343. 

Moxon  ▼.  Atkins,  3  Camp.  N.  P.  C.  q  3  T.  R.  360. 

200.  r  Worsley V.Wood, 6 T.R. 710. Roa(« 
n  Gi-ant  ▼.  Paxton,  1  Taunt.  463.  ledge  ▼.  Borrell,  i  H.  Bl.  854. 

(43)  '*  A  warranty  in  a  policy  of'insarance  is  a  condition  or  a 
coDtingency»  and  unless  that  be  performed,  there  is  not  any  con- 
tract. It  IS  perfectly  immaterial  for  what  purpose  a  warranty  is 
introduced ;  but  being  inserted,  the  contract  does  not  exist,  unless  it 
be  literally  complied  with."  Per  Lord  Mansfield,  C.  J.  1  T.  R. 
34.5,  6.  "  The  very  meaning  of  a  warranty  is  to  preclude  all 
questions,  whether  it  has  been  substantially  complied  with ;  it  must 
be  liierally  so/'    Per  Ashhurst,  J.  i  T.  R.  346. 
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are,  1.  As  to  the  time  of  sailing.  2.  The  safety  of  the  ship  at 
a  particular  time.  3.  Departing  with  convoy.  4.  That  the 
thing  insured  is  neutral  property. 

I  shall  proceed  to  consider  the  nature  of  these  warranties 
in  the  preceding  order. 

Express  Warranty.  1.  Thne  of  sailing.^A  ship,  which 
was  insured  at  and  from  Jamaica  to  London,  warranted  to 
have  sailed  on  or  before  a  particular  day ^  with  a  return  of 
premium  in  case  of  i^onvoy',  sailed  before  the  day  from  the 
port  of  her  lading,  with  all  her  cargo  and  clearances  on  board, 
to  the  usual  place  of  rendezvous  at  another  part  of  the  island, 
in  order  to  join  the  convoy  which  then  lay  ready,  where  she  •' 
arrived  in  safety,  but  was  detained  there  by  an  embai^o  6e- 
yond  the  day.  It  was  holden,  that  although  the  place  of 
rendezvous  was  out  of  the  direct  course  of  the  voyage,  yet, 
as  the  ship,  when  she  sailed  from  the  port  of  lading,  had  not 
any  view  or  object  but  to  make  the  best  of  her  way  to 
Engiand,  and  as  she  did  not  go  to  the  place  of  rendezvoua 
for  any  purpose  independent  of  the  immediate  prosecution  of 
her  voyage,  the  voyage  began  from  the  port  of  lading,  and 
consequently  the  warranty  had  been  complied  with. 

A  French  ship  was  insured  "  at  and  from  Guadaloupe  to 
HavreS"  tear  ranted  to  sail  on  or  before  a  particular  day.  The 
ship  took  in  her  compleat  lading,  and  all  her  clearances,  at 
Point-a-Pitre,  and  sailed  thence  before  the  day  for  Basseterre, 
a  condition  having  been  inserted  in  one  of  the  clearances, 
that  the  ship"  should  pass  that  way  to  take  the  orders  of 
government,  and  the  captain  also  expecting,  in  consequence 
of  a  notice  which  had  been  given  by  his  governor,  that  there 
would  be  a  convoy  at  that  place.  It  appeared  that  the 
captain  had  paid  an  extra  fee  in  order  to  procure  his  clearances, 
that  he  might  take  the  benefit  of  the  convoy.  The  ship 
arrived  at  Basseterre  two  months  before  the  day  on  which 
she  was  warranted  to  sail,  and  was  detained  there  by  the 
governor  until  after  the  day.  It  was  proved  that  Basseterre 
was  in  the  direct  course  of  the  voyage.  Under  these  circum- 
stances, it  was  holden,  that  there  had  been  a  bona  fide  and 
complete  inception  of  the  voyage,  on  the  day  the  ship  sailed 
from  Point-a-Pitre,  aud  consequeatly  that  the  warranty  had 
been  complied  witli. 

A  ship  was  insured"  "  at  and  from  Surinam  and  all  or  any 
of  the  West  India  islands  (except  Jamaica)  to  London,  war* 
ranted  to  sail  on  or  bifore  the  \st  of  August^^    The  vessel 

^ondv.  Nult,  Cowp.  foi.  u  Wright  v.  Sfaiffner,  il  East,  515. 

TUcl  lussoD  ▼.  Fcrgu  sson,  Ooog.  36] .        9  Camp.  N.  P.  C,  d47<  &  C. 
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sailed  before  the  1st  of  August  from  Surinam,  where  she  had 
taken  in  her  homeward  cargo,  and  arrived  at  Tortoia,  one  of 
the  West  India  islands,  on  the  4th,  to  find  the  convoy,  but 
the  proper  convoy  having  before  that  time  sailed  with  the 
trade,  she  afterwards  took  sailing  instructions  from  another 
ship  as  convoy,  and  was  lost  in  her  voyage  home.  The 
underwriters  contended,  that  by  the  terms  of  the  policy,  the 
vessel  ought  to  have  sailed  from  the  last  of  the  West  India 
islands  at  which  she  meant  to  touch  on  or  before  the  1st  of 
August ;  and  that  her  sailing  from  Surinam  for  Tortola,  so 
as  not  to  arrive  there  in  the  ordinary  course  till  the  4th,  and, 
consequently,  not  being  able  to  sail  from  Tortola  till  after  the 
1st,  was  a  breach  of  the  warranty,  and  precluded  the  plaintiff 
from  recovering.  But  the  court  were  of  opinion,  that  there 
was  a  bond  fide  compliance  with  the  terms  of  the  warranty, 
according  to  the  meaning  of  the  parties. 

Under  a  warranty  to  depart  on  or  before  a  particular  day, 
it  is  necessary  not  only  that  the  ship  should  set  sail  on  the 
voyage,  but  also  that  she  should  be  out  of  the  port  on  or 
before  the  day*. 

Where  a  license  is  granted  for  a  voyage  to  a  hostile 
country,  to  continue  in  force  till  a  given  day,  if  the  voyage  is 
bona  nde  begun  before  that  day,  it  continues  to  be  protected 
by  the  license  though  delayed  beyond  the  day  by  stress  of 
weather  or  other  accident  over  which  the  assured  have  no 
control^. 

So  where  there  is  a  policy  "  at  and  from**  if  the  ship  has 
her  cargo  on  board  and  is  ready  to  sail  before  the  day  when 
the  license  expires,  although  she  is  detained  in  port  till  after 
the  day  by  contrary  winds,  the  policy  remains  valid*. 

2.  Safety  of  Ship  at  a  particular  Ti/we.-^-Goods  were  in- 
sured from  the  lading  of  them*,  on  board  a  certain  ship, 
"  lost  or  not  lost,"  and  at  the  bottom  of  the  policy  was  added, 
"  warranted  well  on  a  particular  day'*  It  appeared  that  the 
defendant  underwrote  the  policy  in  the  afternoon  of  that  day, 
and  that  the  ship  was  lost  about  eight  o'clock  in  the  morning 
of  the  same  day.  It  was  holden,  that  the  warranty  did  not 
mean  that  the  ship  was  well  at  the  time  when  the  defendant 
subscribed  the  policy,  but  at  any  time  on  that  day,  and  con- 
sequently that  it  had  been  complied  with. 


X  Moir  ▼.  The  Koyal  Exchange  As-    z  Schroder  t.  Vaux,  3  Camp.  N.  P. C. 

fBiiraiire,  3  M.  Ic  S  461.  S4  n. 

y  (vrnuing r.  Crockett,  3  Carop. N.P.C.    a  Blackhurat  t.  CockeU,  3  T.  R.  360. 
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Action  on  policy  of  insurance  against  fire  on  ship  Hero\ 
for  one  month,  on  the  terms  that  the  ship  should  be  safe 
moored  in  the  harbour  of  Portsmouth  during  the  period  for 
which  the  insurance  was  made;  the  ship  was  accidentally 
burned  within  that  time.  It  appeared  in  evidence,  that  the 
ship  was  first  moored  off  the  beach,  in  order  to  clear  her 
bottom;  she  was  then  removed  to  Hardway,  and  lastly  wa« 
moored  at  March's  wharf,  in  order  the  more  conveniently 
to  take  in  her  cargo,  but  had  never  been  taken  out  of  the 
harbour.  It  was  insisted  for  the  defendant,  that  the  re- 
moving the  ship  from  her  moorings  at  one  place  to  the  other, 
was  a  discontinuance  of  the  risk :  so  also  the  laying  her  down 
on  the  beach  to  clear  her  bottom.  But,  per  Lord  Ellenbo- 
rough,  C.  J.,  "  where  a  vessel  is  only  removed  from  one  part 
of  the  harbour  to  the  other,  for  the  more  convenient  purpose 
of  repairs,  or  of  taking  in  her  cargo,  but  does  not  go  beyond 
the  bounds  of  the  harbour,  and  is  safely  moored  at  the  differ- 
ent parts  of  the  harbour,  when  she  is  so  removed  according 
to  the  policy,  it  is  not  such  an  act  as  will  avoid  the  policy.  * 
Verdict  for  plaintiff. 

3.  To  depart  with  Convoy. — ^The  next  species  of  warranty 
which  falls  under  consideration,  is  a  warranty  that  the  ship 
insured  shall  sail  or  depart  with  concoy^  by  which  term  is  to 
be  understood,  "  a  naval  force  under  the  command  of  a  per- 
son appointed  by  the  government  of  the  country,  to  which 
the  vessel  insured  belongs." 

The  form  of  expression,  as  to  this  warranty,  is  different 
in  different  policies;  in  some,  that  the  ship  shall  depart  with 
convoy;  in  others,  that  she  shall  depart  with  convoy /or  the 
voyage.  In  substance,  however,  these  expressions  are  the 
same;  for  it  has  been  solemnly  decided,  that  although  the 
words  of  the  policy  are  merely  "  to  depart  with  convoy,'*  yet 
those  words  must  be  understood  to  mean  that  the  ship  shall 
depart  with  convoy /or  the  voyage^  as  much  as  if  the  words 
*'  for  the  voyage"  had  been  added*. 

If  a  ship  does  not  sail  with  the  convoy  appointed  by  go- 
vernment, it  is  not  a  sailing  with  convoy  within  the  terms  of 
the  warranty  *•;  hence  the  protection  of  a  ship  of  war  acci- 
dentally bound  on  the  same  voyage,  although  discharging  the 
office  of  convoy,  is  not  a  convoy  within  the  mea\iing  of  the 

b  Clarke  v.  Westmore,   London  sit-  on   njiecial    verdict,   per  tot.  cur. 

tings,  B.R.  35  May,  ifi07.  Carth.  ^n,  Lilly  v.  Ewer,  Doug. 72. 

c  Per  Holt,  C.J.  and  the  greater  part  8.  P. 

of  the  court,  in  Jeffery  ▼.  Lcj^endra,  d  Hibbert  v,  Pigou,  Park,  3?9-  Manb, 

3  Lev.  391*  after  »everal  arguments  8/9. 
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warranty;  but  a  convoy  appointed  by  the  admiral  command*- 
ing  in  chief  upon  a  foreign  station,  will  be  considered  as  a 
convoy  appointed  by  government*. 

It  may  be  laid  down  also,  as  a  general  rule,  that  a  war- 
ranty to  depart  with  convoy  is  not  complied  with,  unless 
sailing  instructions  are  obtained  before  tne  ship  leaves  the 
place  of  rendezvous,  if  by  due  diligence  of  the  master  they 
can  be  then  obtained  (44).  * 

When  the  policy  is  silent  as  to  the  place  from  which  the 
vessel  is  to  depart  with  convoy,  the  usage  of  merchants  puts 
a  construction  on  it,  and  the  warranty  must  be  understood 
to  mean,  that  the  ship  shall  sail  with  convoy  from  the  place 
of  general  rendezvous,  or  that  place  where  convoys  are  to 
be  had :  as,  if  a  vessel  be  insured  from  London  to  the  East 
Indies,  warranted,  to  depart  witli  convoy,  and  the  ship  sail 
with  convoy  from  the  Downs,  it  is  a  fulfilment  of  the  war- 
ranty '  (45). 

It  is  not  necessary,  that  the  vessel  should  in  all  cases  sail 
with  convoy  bound  precisely  to  the  place  of  her  destination  *• 

e  S.  C.  Sec  also  Audley  ▼.  Daff,  3  Bos.        C.  J.  contra.  Gordoq  v.  Morley,  Str. 

6c  Pul.  111.  ]S65.  per  Lee,  C.  J. 

f  ]jetbaUer*B  case,  Salk.  443.  bnt  Holt,    g  D^Eguiuo,  ▼.  Bewicke,  3  H.  Bl.  551. 


(44)  '*  Tlie  value  of  a  convoy  appointed  by  government,  in  a 
great  measure  arises  from  its  taking  the  ships  under  control,  as 
well  as  under  protection.  But  that  control  does  not  commence 
until  sailing  instructions  have  been  obtamed,  nor  can  it  be  enforced 
otherwise  than  bv  their  means.  Indeed  the  reason  of  that  rule, 
which  requires  that  the  convoy  should  be  appointed  by  govern- 
ment, shews  the  necessity  of  having  sailing  instructions,  since  with* 
out  them  the  ship  does  not  stand  in  that  relation,  or  under  those 
circumstancest  in  which  she  can  take  the  full  benefit  of  the  govern- 
ment convoy/'  Per  Eldon,  C.  J.  in  Anderson  v.  Pitcher,  2  Bos. 
&  Pul.  169. 

(45)  No  convoy  ever  sails  from  the  port  of  London.  Abbot's 
I^w  relative  to  Merchant  Ships  and  Seamen,  2d.  ed.  p.  916.  Oc- 
casional convoys  are  appointed  by  the  admiral  on  the  station  to  sail 
from  the  downs  to  Portsmouth,  &c. ;  but  such  convoy's  are  never 
appointed  by  the  admiralty.  Ships  sailing  from  foreign  ports  are 
not  within  the  convoy  act,  unless  there  are  persons  at  those  ports 
authorized  to  grant  convoy  licenses.  And  it  is  not  sufficient  to 
shew  that  convoys  have  been  actually  appointed  from  those  ports, 
but  proof  must  be  given  that  there  are  persons  stationed  there,  1e- 
.^ally  authorized  by  the  admiralty  to  appoint  them*. 

t  D'Aguilar  V.  Tobia,  1  Holt's  N.  P.C.  i85. 
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Whether  the  convoy  be  sufficient  must  depend  on  the  usage 
of  trade  and  the  orders  of  government ;  ana  it  is  the  province 
of  the  jury  to  determine,  whether,  under  the  circumstances, 
the  warranty  has  been  satisfied  (46). 

It  sometimes  happens"*,  that  the  force  first  appointed  is  to 
accompany  the  ships  only  for  a  part  of  their  voyage,  and  to 
be  succeeded  by  another;  at  other  times  a  small  force  is  de- 
tached from  the  main  body,  to  bring  them  up  to  a  particular 
point ;  if  a  vessel  sail  under  the  protection  of  a  force  thus 
appointed*  or  detached'',  the  warranty  is  complied  with. 

Although  the  terms  of  this  warranty  do  not  express  it,  yet 
it  is  essentially  necessary,  that  the  ship  should  not  only  de- 
part, but  also  continue  with  the  convoy  until  the  end  of  the 
voyage,  unless  she  be  prevented  by  absolute  necessity. 

Case  on  a  policy  of  insurance  on  the  ship  Speedwell*,  from 
London  to  Lisbon,  warranted  to  depart  from  England  with 
convoy.  The  ship  sailed  from  London  in  December,  and 
arrived  at  Spithead,  (the  place  where  the  Lisbon  convoy  was 
to  be  met  with)  whence  she  sailed  on  the  25th  December, 
with  the  convoy.  On  26th  December  a  storm  arose,  which 
separated  her  from  her  convoy,  and  rendered  her  so  leaky, 
that  she  was  obliged  to  sail  for  Plymouth,  where  she  arrived 
on  the  28th  December.  Having  been  refitted  and  made  a 
tight  ship,  as  was  supposed,  she  sailed  again  on  I3th  Febru- 
ary following,  but  xcitkout  convoy,  A  few  days  after,  she 
encountered  another  violent  storm,  and  on  19th  February, 
she  was  totally  lost  near  Ireland.  Lee,  C.  J.  held,  that  the 
sense  of  the  warranty  was  not  to  be  taken  literally ;  that  the 
meaning  was,  not  only  to  drpart  with  convoy,  but  to  keep 
uith  convoy  during  the  whole  voyage,  and  that  this  had  al- 
ways been  so  holcicn:  that  absplute  necessity  alone,  such 
as  rendered  it  impossible  to  keep  with  convoy,  could  ex- 
cuse; as  being  driven  by  a  tempest  to  some  foreign  port  or 
place  where  convoy  could  not  be  had;  but  that  was  not  the 
present  case,  the  ship  having  been  driven  into  an  English 

h  Abbott,  317.  (   Morrice   v.  Dillon,  London  SiUing» 

i   Smith  V.   Rcadsbaw,  Parle,  ch.  is.         after  M.T.  2J  G.<j.coram  Lec^C.J. 

p.  349.     De  CsarayT.  C'hig^got,  ih.  MSS. 

k  Mannintr  v.  Giat,  Marsh.  269.  Aud- 

lev,  V.  Dufl,  Q  fioft.  &  Pttl.  111. 


"— f- 


(46)  "  It  has  always  been  understood,  that  provibions  for  a  de- 
parture with  convoy  have  relation  to  the  custom  of  trade,  and  the 
orders  of  government,  and  ought  therefore  to  receive  a  liberal  con- 
struction."    Per  Heath,  J.  in  Audley  v.  Duff,  2  Bos.  &  Pul.  1 16 
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port  He,  therefore,  was  of  opinion,  that  this  was  not  a 
loss  withiii  the  policy;  and  accordingly  a  verdict  was  found 
for  the  defendant 

But  if  a  ship  sails  with  convoy",  and  is  separated  by  stress  of 
weather,  and  does  all  in  her  power  to  rejoin  the  convoy,  this 
will  be  considered  as  a  sufficient  compliance  with  the  war- 
ranty, so  as  to  render  the  insurers  liable. 

The  security  of  trade,  in  time  of  war,  has  been  considered 
as  depending  so  essentially  on  ships  sailino^  with  convoy^ 
that  by  a  late  statute**  (47),  (which  continued  in  force  during 
hostilities  with  France)  it  was  enacted,  1.  That  no  ship, 
belonging  to  any  of  his  Majesty's  subjects  (except  as 
therein  provided  (48),)  should  sail  from  any  port  or  place 
without  9onvoy.  2.  '['hat  the  master  should  use  his  utmost 
endeavour  to  contmue  with  the  convoy  during  the  whole  or 
such  part  of  the  voyage  as  the  convoy  was  appointed  to  pro- 
tect him,  and  not  separate  without  leave  of  the  commanding 
officer;  and  a  penalty  of  1000/.,  or  in  case  the  cargo  be  naval 
or  military  stores,  1500/.,  was  imposed  on  him,  if  he  sailed 
without  convoy,  or  separated  therefrom  without  leave,  sub- 

m   Jeflftery  ▼.  Legenrlra,  3  Lev.  390.     n  Stat.  43  G.  3.  c.  57.    See  Coheu  r. 
Carth.  216.  Salk.  443.  1  Sbow.  380.         Hinckley,  1  Tanul.  R.  349. 
4  Mod.  ss.  > 


(47)  A  similar  statute  vras  made  during  the  preceding  war.  See 
Stat.  38  G.  3.  c.  76. 

(48)  The  cases  excepted  from  the  operation  of  this  act  will  be 
four^d  in  the  6th  and  8th  sections,  and  are  as  follow  :  I.  Ships  not 
required  to  be  registered.  N.  Foreign-built  ships  in  British  own- 
ership are  not  required  to  be  registered;  consequently,  they  fall 
withi^  this  exception ;  and,  where  such  ships  are  insured,  it  has  been 
holden  not  to  be  necessary  to  communicate  to  the  underwriters,  at 
the  time  of  making  the  policy,  that  the  ship  is  foreign-built.  Long 
V.  Duff,  2  Bos.  &  Pul.  209.     3.  Ships  licensed  by  the  lord  high 

f  admiral  to  depart  without  convoy.  N.  A  policy  on  goods  will  not 
be  affected  by  the  terms  of  the  license  not  having  been  complied 
with  on  tlie  part  of  the  ship  owner.  Edwards  v.  Footner,  1  Camp. 
N.  P.  C.  53:2.  3.  Ships  proceeding  with  due  diligence,  from  their 
port  of  clearance  outwards,  to  join  convoy  appointed  to  sail  from 
some  other  port.  4.  Ships  bound  to  or  from  any  place  in  Ireland. 
5.  Ships  bound  from  one  place  in  Great  Britain  to  another.  '6.  Ships 
belonging  to  the  East  India  or  Hudson's  Bay  Company.  7.  Ships 
sailing  from  a  foreign  port  or  place,  in  case  there  be  not  any  convoy 
appointed,  nor  persons  at  such  foreign  port  duly  authorised  to 
.'jppoint  convoys,  or  to  grant  licenses  for  sailing  without  convoy. 


d 


944         .  INSURANCE. 

ject,  however,  to  a  reduction,  by  the  court  in  which  the  ac* 
tion  for  the  penalty  was  brought,  to  a  sum  not  less  than  501* 
3.  In  case  of  a  departure  without  convoy,  or  wilful  separa* 
tion,  insurances  upon  ship^  goods^  freight,  or  other  interest, 
(the  property  of  the  master  or  commander,  or  persons  inter* 
ested  in  ship  or  cargo,  or  being  privy  to  such  sailing  without 
convoy  or  wilful  separation,)  were  declared  Void:  no  premium 
to  be  recovered,  and  persons  settling  losses  upon  such  insu-* 
ranees  to  forfeit  200/.;  and,  further,  the  master  was  to  give  a 
bond  before  he  could  be  allowed  to  clear  outwards,  in  the 
penalty  of  the  value  of  the  ship,  to  be  forfeited  upon  sailing 
without  convoy  or  wilful  separation. 

4.  Neutral  Property. -^li  the  insurance  be  effected  in  time 
of  war,  and  the  party  insuring  be  the  subject  of  a  neutral 
state,  it  is  usual  for  him,  in  order  to  induce  the  underwriter  to 
accept  a  smaller  premium,  to  warrant  that  the  subject  matter 
of  the  insurance  is  neutral  property,  which  is  usually  done  by 
inserting  in  the  policy  the  words  "  warranted  neutral,'*  or 
"  warranted  neutral  property" ;  by  which**  is  to  be  under^ 
^tood,  that  the  thing  insured  is  neutral  property  at  the 
time  when  the  risk  commences,  not  that  it  shall  continue 
so  during  the  whole  voyage,  for  the  risk  of  future  war  is 
undertaken  by  the  insurer  in  every  policy.  But  though  it 
is  not  necessarj',  that  a  ship,  warranted  neutral^  should  con* 
tinue  neutral  during  the  whole  voyage;  because  if  she  be 
neutral  at  the  time  of  sailing,  the  breaking  out  of  war  on 
the  next  day  will  not  discharge  the  underwriter,  yet  the 
ship  must  not  forfeit  its  neutrality  by  the  misconduct  of  the 
parties  on  board;  hence  where,  on  an  insurance  of  a  ship 
warranted  neutral^,  it  appeared  that  the  master  and  crew 
had  broken  their  neutrality,  in  the  course  of  the  voyage  in- 
sured, by  forcibly  rescuing  the  ship,  which  had  been  seized 
and  carried  into  port  by  a  belligerent  power,  for  the  purpose 
of  search,  it  was  holden,  that  the  assured  could  not  recover. 

That  a  warranty  of  neutrality  may  be  satisfied,  it  is  neces- 
sary, 

1.  That  the  vessel  insured  should  belong  to  the  subject 
of  a  neutral  state. 

2.  That  the  vessel  should  be  navigated,  not  only  accord- 
ing to  the  law  of  nations,  but  also  in  conformity  to  the  par- 

•  Edenv.  Parkiton,  Doag.732.    Ty.         ler,  J.in  Saloacci  ▼.  JohnsoD,  Parl^ 
•on ▼.  Gurney,  3  T.  R.  477*  per  Bui-        364. 

p  Garrels  v.  JLenaiDgtoUy  8  T.  R.  330. 
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ticular  treaties  subfiisting  between  the  country  to  which  she 
belongs  and  the  belligerent  states  (49)* 

If,  therefore,  a  state  in  amity  with  a  belligerent  power 
has,  by  treaty,  agreed  that  the  ships  of  their  subjects  shall 
only  have  that  character  when  furnished  with  certain  docu- 
ments, whoever  warrants  a  ship  to  be  the  property  of  such 
subject,  should  provide  himself,  at  the  time  when  the  ship 
sails,  with  those  evidences,  which  have,  by  the  country  to 
which  she  belongs,  been  agreed  to  be  the  necessaiy  proof  of 
that  character(50). 

In  an  action  on  a  policy  upon  a  ship  warranted  Dutch 
property*!,  it  appeared  that  the  ship  in  question  was  origin- 
ally a  French  privateer  bearing  a  French  name;  that  having 
been  captured  by  the  English,  she  was  carried  into  Liver- 
pool, and  there  named  I'he  Three  Graces.  A  merchant  there 
purchased  her  for  a  house  at  Amsterdam.  Having  been  in- 
sured by  a  Dutch  name,  and  warranted  as  in  the  policy,  she 
went  to  sea,  was  captured  by  the  French,  and  finally  con- 
demned by  the  parliament  of  raris,  under  her  English  name, 
as  lawful  prize.  The  court  were  of  opinion,  that  the  sen- 
tence of  the  parliament  of  Paris  was  conclusive  against  the 
warrantv. 

So  where  it  appeared,  that  a  ship,  warranted  American^ 
had  not  on  board  a  passport,  which  was  required  by  the 
treaty  between  France  and  America;  it  was  holden,  that 
the  assured  could  not  recover,  inasmuch  as  the  waranty  had 
not  been  complied  with;    for  that  required  that  the  ship 

^  Barzillai  ▼.  liewis,  Park,  359.  nnd  r  Rich  ▼.  Pai-ker,  7  T.  R  705.  See 
MS.  ooteof  Bulier  J.  gted  by  Law-  further  on  this  subject,  Baring.  v» 
rcace  J.  in  Pollard  v.  Bell,  sT.  R.  44  J .        Christie,  s  East,  sgs. 


(49)  "  Courts  of  admiralty  are  to  proceed  on  the  known  «W^en« 
iium^oT  on  the  treaties  bet\^een  particular  states;  such  treaties  do 
not  alter  the  jus  gentium  with  respect  to  the  rest  of  the  world,  but  as 
between  those  particular  states  they  are  considered  as  engrafted  on 
the  jus  gentium.*'  Per  Ld.  Kenyon,  C.  J.  iu  Bird  v.  Appleton, 
8  T.  R.  567. 

{$0)  N.  There  is  not  an  implied  warranty  on  the  |)art  of  the  owner 
of  goods  insured,  that  the  ship  shall' be  in  all  respects  properly 
documented^  Where  through  the  negligence  of  the  captain  the 
goods  had  not  been  regularly  entered  in  the  ship's  manifest,  for 
exportation,  as  required  by  stat.  J3  &  14  Car.  4.  and  other  statutes; 
the  loss  not  having  been  occtisioued  by  this  oniihsion,  it  was  holden 
that  the  underwruers  were  liable.  Carruthers  v.  Gray,  3  Camp* 
N.  P.C.  142.     15  Easts  35.  S.  C. 
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should  be  entitled  to  all  the  privileges  of  the  American  flagi 
and  in  order  to  be  entitled  to  these  privileges,  she  should 
have  had  a  passport  (51 ). 

But  it  is  not  necessary',  in  ofdei*  to  satisfy  a  warranty  oi 
neutrality,  that  the  vessel  should  be  navigated  in  conformity 
to  an  €x  parte  ordinance  made  by  one  of  the  belligerent 
states,  and  to  which  the  neutral  state  is  not  a  party. 

A  neutral  ship  may  carry  enemy's  property  from  its  own 
to  the  enemy's  country,  without  being  guilty  of  a  breach  of 
neutrality*;  provided  that  neither  the  voyage  or  commerce 
be  of  a  hostile  description,  nor  otherwise  expressly  or  im- 
pliedly forbidden  by  trie  law  of  this  country;  although  such 
ship,  in  consequence  of  carrying  enemy's  property,  be  liable 
to  detention  or  being  carried  into  British  ports,  for  the  pur- 
pose of  search. 

The  evidence  usually  adduced  to  falsify  this  warranty",  ot 
to  prove  a  breach  of  forfeiture  of  neutrality,  which  amounts 
to  a  breach  or  forfeiture  of  the.  warranty,  is  the  judgment  of 
sentence  of  a  court  of  admiralty,  or  other  court  having  juris- 
diction in  questions  of  prize,  by  which  the  ship  or  goods  in- 
sured, and  warranted  neutral  property,  have  been  condemned 
as  prize. 

Since  the  judgment  of  the  House  of  Lords  in  Lothian  v. 
Henderson* ,  it  may  be  assumed  as  the  settled  doctrine  of  a 
court  of  English  law,  that  all  sentences  of  foreign  courts,  of 
competent  jurisdiction  to  decide  questions  of  prize,  are  to 
be  received  here  as  conclusive  evidence  in  actions  upon  po- 
licies of  insurance,  upon  every  subject  immediately  and 
properly  within  the  jurisdiction  of  such  foreign  courts,  and 
upon  which  they  have  professed  to  decide  judicially. 

Consequently,  where  such  sentences  are  given  in  evi- 
dence, and  it  appears  that  they  proceed  on  a  ground  which 
falsifies  the  warranty  of  neutrality,  the  assured  will  thereby 

8  IdlayDe  V.  Walter,  Park,  363.    Pol-  x  3  Bos.  &PUI.499.  per  EUenborouf^b 

Inrd  ▼.  Bell,  8  T.  R.  434.  Bird  v.  Ap-  C.  J.  delivering  ihe  opinion  of  Ibe 

pletoD,  8  T.  R.  562.    Price  v.  Bell,  court  in  BoUod  ▼.  Gladstone,  5  East, 

1  East,  663.  155.  and  per  Sir  J.  Mansfield,  C.J. 

t  Barker  v.  Blakes,  9  East,  383.  in  Siffken  ▼.  Lee,  u  N.  R.  aSQ, 

u  Marsh.  d88. 


(51)  In  the  case  of  an  insurance  upon  goods,  in  a  certain  ship^ 
which  ship  is  not  represented  as  a  neutral,  at  the  time  when  the 
insurance  is  effected,  although  she  be  in  fact  a  neutral,  it  is  not 
necessary  that  she  should  be  documented  as  such.  Dawson  v.  Atty« 
7  East,  367.    See  Bell  v.  Carstairs,  14  East,  393. 
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be  prevented  from  recovering.  In  one  case",  indeed,  .where 
a  ship  was  condemned  as  lawful  prize  in  a  foreign  court  of 
admiralty,  and  it  was  not  stated  m  the  sentence  upon  what 
ground  the  condemnation  proceeded,  it  was  hoklen,  that  it 
should  be  presumed  that  it  proceeded  on  the  ground  of  the 
ship  being  the  property  of  enemies,  and  that  the  sentence 
was  conclusive  evidence  to  falsity  the  warranty. 

In  Baring  V.  Clagett,  3  Bos.  &  Pul.  201.  the  court  being 
of  opinion,  that  the  sentence  of  condemnation  proceeded 
either  on  the  ground  of  tlie  ship  not  being  neutral  property, 
or  on  the  ground  that  she  was  not  properly  documented,  so 
as  to  entitle  herself  to  the  privileges  of  a  neutral,  adjudged 
tlie  sentence  to  be  conclusive  evidence  against  a  warranty  of 
neutrality. 

Whether  the  foreign  sentence  profess  distinctlv  and  di* 
rectly  to  condemn  the  ship,  on  the  ground  of  its  being  ene-^ 
mies*  property,  or  whether  it  can  be  collected  only  from 
other  parts  of  the  proceedings,  that  such  was  the  ground 
of  decision ^  our  courts  are  equally  bound  by  the  sentence; 
and  this  rule  holds,  although  it  appears  on  the  face  of  the 
sentence,  that  the  prize-court  arrived  at  the  conclusion 
through  the  medium  of  rules  of  evidence  and  rules  of  pre- 
sumption established  only  by  the  particular  ordinances  of 
their  own  country,  and  not  admissible  on  general  principles ^ 

In  short,  wherever  the  foreign  courts  adjudge  the  vessel 
to  be  good  prize,  upon  a  ground  within  their  jurisdiction^ 
and  such  ground  falsifies  the  warranty,  our  courts  will,  by 
the  comity  of  nations,  which  has  always  prevailed  among 
civilized  states,  give  credit  to  and  consider  themselves  as 
bound  by  their  adjudication,  without  examining  the  rea- 
sons by  which  the  foreign  courts  have  arrived  at  their  conclu- 
sion (5-2). 

«  Saloucci  V.  WoodmasB,  Park,  d62.        y  Bolton  v.  Gladitone,  8  Taunt.  85. 
X  Bollon  ▼.Gladatone,  5  East,  iss. 


{59)  **  A  warranty  of  neutrality  must,  I  conceive,  now  be  under- 
stood, as  containing  in  itself  (among  other  things)  a  stipulation 
that  the  contract  of  assurance  shall  be  void,  if  the  subject  matter 
wiLrranted  neutral  be  condemned  as  enemies*  property;  and,  if  a 
warranty  of  neutrality  contains  this  stipulation,  the  sentence  of  a 
c>ourt  of  competent  jurisdiction  condemning  a  ship  on  account  of 
its  want  of  neutrality »  is  the  proper  evidence,  according  to  every 
principle  and  rule  of  our  law,  to  determine  that  fact***  Per  Law« 
rence,  J.  in  Lothian  v.  Henderson,  3  Bos.  &  Pul.  594« 

TGI*.  II*  u 
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Hence,  as  foreign  courts  of  admiralty  may  decide  on  the 
construction  of  treaties*,  if  they  expressly  adjudge  a  ship  to 
be  good  and  lawful  prize  for  a  breach  of  treaty,  such  sen- 
tence is  conclusive  in  our  courts  against  a  warranty  of  neu- 
trality, although,  in  the  sentence,  the  foreign  court  may 
have  referred  to  ex  parte  ordinances,  and  drawn  inferences 
from  such  ordinances,  in  order  to  shew  an  infraction  of 
treaty. 

The  sentence  is  equally  to  be  regarded,  as  evidence  of 
the  facts  inducing  the  condemnation,  and  upon  which  the 
condemnation  proceeds,  as  of  the  judicial  act  of  condemna- 
tion. 

In  the  case  of  an  insurance  upon  ship\  goods,  and  freight, 
all  belonging  to  nearly  the  same  American  proprietors,  which, 
JIB  it  appeared  by  the  sentence,  had  been  condemned  on  ac- 
count of  the  common  default  of  all  the  proprietors  in  their 
joint  character  of  ship  owners  in  not  having  a  regular  pass- 
port on  board,  as  required  by  the  treaty  of  their  own  state 
with  France:  it  was  holden,  that  the  assured  could  not  claim 
from  the  underwriter  an  indemnity, for  a  loss  thus  occasioned 
by  themselves;  although  the  ship  was  not  warranted  or  repre- 
sented to  be  an  American;  for  the  ship-owner  is  bound  to 
have  such  documents  as  are  required  by  treaties  with  parti- 
cular nations  on  board,  to  evince  bis  neutrality  in  respect  to 
such  nations. 

By  the  sentence  of  a  French  court  of  admiralty*  it  appeared, 
that  the  ship  insured,  **  warranted  American^'*  had  been  con- 
demned as  enemy's  property,  for  want  of  having  on  board  a 
ro/e  (fefjitipage^  or  list  of  the  crew,  such  as  is  required  by  a 
marine  ordinance  of  France,  and  adjudged  by  the  court  there 
to  be  requisite  within  the  meaning  of  the  treaty  of  commerce 
l>ctween  France  and  America,  it  was  holden  to  be  conclusive 
evidence  against  the  warranty  of  neutrality,  though,  in  fact, 
the  ship  was  American. 

So  where  the  sentence  states,  that  the  ship  was  condemned 
on  the  ground  of  having  violated  her  neutrality*,  and  acted 
contrary  to  the  law  of  nations  and  the  faith  of  treaties,  such 
sentence  is  conclusive  evidence  against  the  warranty  of  neu- 
trality. But  where  the  grounds  of  confiscation  are  stated  ob- 
scurely, and  the  court  cannot  collect  what  the  precise  ground 
XV^as**,  or  where  the  sentence  adjudges  the  ship  to  be  lawful 

z  Baring  ▼.  Royal  Excli.  Am.  Comp.  c  Garpels  v.  Kensington,  S  T.  R.  230. 

5  Kartt, <)9.  d  noruatdi   v.  Motteux,  Douji:.  57^- 

a  Bell  V.  C'tfifitairti,  14  East,  374.  Fislierv.  Ogle,  1  Camp.  N.  P.  C.  418. 
b  Geyer  r.  AgiTiiar,  7  .T.  R.  GSI., 
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prize,  not  because  it  is  enemies*  property,  but  for  reasonii 
which  lead  to  a  contrary  conclusion* ;  or  if  it  appear,  that 
the  condemnation  proceeded  solely  on  the  ground  of  the 
ship  having  violated  an  ex  parte  ordinance,  to  virhich  the  ^ 
neutral  country  had  not  assented'';  in  such  cases  the  sen- 
tence is  not  conclusive  evidence  against  the  warranty  of  neu<« 
trality, 

A  vessel,  warr^inted  Dantzic,  vras  captured  by  a  French 
privateer*,  and  condemned  as  prize  by  a  French  court  of  ad- 
miralty. This  sentence  of  condemnation  was  afterwards  re- 
versed by  a  court  of  appeal,  which  court,  however,  refused 
to  give  the  appellant9  their  costs  and  damages,  because  the 
muster-roll  did  not  express  the  place  of  nativity  of  the  crew, 
which  was  required  by  French  regulations.  The  ship  was 
proved  to  be  a  Dantzic  ship,  and  to  have  had  on  board,  at 
the  time  of  the  capture,  all  the  papers  ever  carried  bv  Dantzic 
ships.  The  French  regulations  were  not  shewn  to  have  been 
within  the  knowledge  of  the  people  of  Dantzic.  In  an  action 
on  the  policy  it  was  contended,  that  the  underwriters  were 
not  liable,  because  the  sentence  of  restitution  had  refused  da- 
mages and  costs  to  the  assured;  but  the  court  were  of  a  con- 
trary opinion.  Sir  J.  Mansfield  observing,  that  no  question 
had  ever  arisen  as  yet  with  respect  to  the  refusal  of  a  prize 
court  to  allow  damages  and  costs,  as  discharging  the  under- 
writers  from  their  liability;  and,  indeed,  it  would  be  very 
strange  if  such  a  refusal  could  discbarge  them.  It  was  a  mat- 
ter ot  mere  discretion  in  the  court.  In  this  case  the  refusal 
to  allow  th^m  was  founded  on  two  private  ordinances  of 
Prance^  not  shewn  to  he  within  the  knowledge  of  the  people 
of  Dantzic,  and,  therefore,  the  refusal  of  the  French  court 
could  aftbrd  no  ground  for  holding  the  underwriters  released 
from  their  engagement  to  pay.  1  he  C.  J.  added,  that  he  saw 
no  reason  for  extending  the  doctrine  of  the  conclusiveness  of  ^ 
sentences  of  courts  of  admiralty. 

It  is  to  be  observed  also,  that  the  sentence  of  a  foreio^n 
court,  where  it  is  conclusive,  is  conclusive  only  as  to  the 
grounds  of  the  sentence,  and  not  as  to  the  premises  which  led 
to  the  conclusion  **. 

lUie  preceding  remarks,  as  to  foreign  sentences  of  condem- 
nation, being  conclusive  evidence  agai!ist  the  warranty  of  neu- 
trality, must  be  confined  to  legal  sentences,  that  is,  sentences 
of  a  prize  court,  acting  and  exercising  functions  either  in  the 

m  CaWert  ▼.  novil,  7  T.  R.  5>3.  g  SiiTkr n  v.  Lee,  3  N.  R.  484. 

f   BirJ  V.  Ap)><eton,  8  T.  R.  5(i9.  *  h  Ch.  istic  v.  Secrclau,  »  T.  R   IQJ. 
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belligerent  country,  or  in  the  country  of  a  co-belltgerent  or 
ally  in  the  war';  for  sentences  of  condenuiation,  pronounced 
by  the  authority  of  the  capturing  power,  within  the  dominions 
oj  a  neutral  country^  to  which  the  prize  may  have  been 
taken,  are  illegal^,  and,  consequently,  inadmissible.  And 
that  is  to  be  considered  as  a  neutral  country  for  this  purposed 
in  which  the  forms  of  an  independent  neutral  government  are 
preserved,  although  a  belligerent  may  have  such  a  body  of 
troops  stationed  there,  as  in  reality  to  possess  the  sovereigu 
authority. 

Free  of  capture  in  port. — If  a  vessel  is  taken  at  her  moor- 
ings, being  neither  within  the  caput  portus,  nor  within  that 
part  of  a  haven  where  ships  unload,  the  underwriter  is  not 
'  discharged  by  a  warranty  against  "  capture  in  the  ships  port 
of  destination"." 

Whether  a  vessel  warrranted  free  of  capture  in  port,  be  in 
a  port  or  not  at  the  time  of  her  capture*^,  is  purely  a  question 
ot  fact  for  the  juiy. 

See  further  Oom  v.  Taylor,  3  Camp.  N.  P.  C.  -204.  and 
Maydhew  v.  Scott,  ib.  205.  The  assured  upon  a  policy  on 
ship,  not  having  leave  to  carry  simulated  papers,  cannot  re- 
cover for  a  loss  by  capture;  if  it  appear  by  the  sentence  of  the 
foreign  prize  court  that  one  of  the  causes  stated  for  the  con- 
demnation was  the  carrying  of  simulated  papers*. 

Implied  Warranty.  1.  ^o^  (oe/evi^t^.-— Another  condition 
implied  in  the  contract  of  insurance  is,  that  the  ship  shall  not 
deviate.  Hence  arises  another  ground  of  defence,  on  which 
the  underwriter  may  insist,  viz.  that  there  has  been  a  devio' 
tion^  by  which  term  i^  to  be  understood  a  wilful  and  unne- 
cessary departure  from  the  due  course  of  the  voyage  insured, 
either  with  or  without  the  consent  of  tlie  assured,  for  any, 
even  the  shortest,  space  of  time. 

The  effect  of  a  deviation  is  not  to  avoid  the  contract  ab 
initio,  but  only  to  determine  it  from  the  time  of  the  devia- 
tion, and  to  discharge  the  insurer  from  all  subsequent  re- 
sponsibility. Hence,  damage  sustained  before  the  actual 
deviation  must  be  nmde  good  by  the  underwriters'.  From 
the  moment  of  deviation,  however,  the  contract  is  at  an 
end,  aiid  it  is  immaterial  from  what  cause  the  subsequent 
loss  arises. 

i  Oddy  V.  Bovili,  2  East,  473.  m  Keyscr  ¥.  Srott,  4  Taunt.  660. 

k  Havelock  v.  Rockwood,  s  T.  R.  2(19.  11  Reyiier  v.  Peanion,  4  Taunt.  662- 

The  Flad  Oyen,  1  Rob.  A.  R.  I3r>.  o  Oswell  v.  Vigne,  15  East,  70. 

1   Donaldson    v.  Thomson,  1  Camp,  p  Green  v.  Youn^,  9  Raym.  840.  Salk. 

N.P.  C.429.  444. 
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If  two  ports  of  discharge  are  named  in  the  policy,  and  the 
ship  intends  going  to  both,  she  must  take  them  in  the  order 
named  in  the  policy.  Hence,  where  a  ship  insured  for  A.  and 
B.S  meaning  to  eo  to  both,  went  first  to  B.  in  her  way  to  A.; 
it  was  holden  to  be  a  deviation  from  the  voyage  insured,  not 
being  in  the  order  named  in  the  policy. 

Upon  a  policy  from  London  to  Trinidad  or  the  Spanish 
Main,  with  leave  to  call  at  all  or  any  of  West  India  islands  or 
settlements,  and  with  liberty  to  touch  and  stay  at  any  ports 
or  places  whatsoever  and  wheresoever,  the  assured  roust  take 
all  the  ports  at  which  he  touches,  in  the  same  succession  in 
which  they  occur  in  the  course  of  his  voyage  insured'. 

A  policy  at  and  from  Martinique  and  all  and  every  West . 
India  Islands,  warrants  a  course  from  Martinique  to  islands 
not  in  the  homeward  voyage*. 

A  ship  having  liberty  to  put  into  one  port,  put  into  ano* 
ther  equally  in  her  way*;  this  was  holden  to  be  a  deviation, 
and  to  avoid  the  contract,  though  neither  the  risk  nor  the  pre- 
mium would  have  been  greater,  if  the  putting  into  such  other 
port  had  been  allowed  by  the  policy. 

A  ship  was  insured  from  Lisbdn  to  England",  with  liberty 
to  call  at  any  one  port  in  Portugal;  it  was  holden,  that 
under  such  a  policy  the  party  had  only  a  liberty  to  cMl  at 
some  i>ort  in  Portugal,  in  the  course  of  the  voyage'  to 
England, 

Where  a  ship  insured  to  Martinique  and  all  or  any  of  th& 
Windward  and  Leeward  Islands,  landed  the  greatest  part  of  her 
cargo  at  Martinique,  and  sailed  with  the  residue  to  Antigua, 
where  she  was  wrecked,  while  stopping  partly  to  dispose  of 
the  residue  of  the  outward  cargo,  and  partly  to  obtain  a  home* 
ward  cargo;  it  was  holden  %  that  the  underwriters  were  not 
liable. 

A  policy  of  insurance  on  goods  at  and  from  London  to  the 
ship's  discharging  port  or  ports  in  the  Baltic^,  with  liberty  to 
touch  at  any  port  or  ports  for  orders^  or  any  other  purpose, 
does  not  warrant  the  assured,  after  having  touched  at  C.  for 
orders,  and  gone  on  to  S.,  a  more  distant  port,  in  retouching 
at  C.  for  orders;  but  if  the  policy  be  to  any  and  all  ports  and 
places  in  the  Baltic  forwards  and  backwards,  and  backwards 
andforwardsy  it  is  othenvise. 

q  BeaUon  v.  Haworth,  6  T.  R.  531.  u  Hog^g  v.  Horner,  Mar«h.  197. 

r    Gairdii«r  v.  Senhousc,  8  Taaut.  16.  x  Inglii  ▼.  Vaux,  3  Camp.  N.  P.  C. 

s    Bragg  V.  Anderson,  4  Taunt.  929.  437.  Ld.  Elknborough,  C.  J. 

C  Elliot  ▼.  Wilson,  7  Bro.  P.  C.  459.  y  Mellisb  v.  And^wa^  16  £aft,3lft. 
4  firo.  P.  C.  470.  Tomlio*s  ed. 
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Under  a  liberty  to  touch  and  stay  at  all  ports  for  all  pur- 
poses whatsoever,  the  stay  must  be  for  some  purpose  cou- 
nected  with  the  furtherance  of  the  adventure*. 

Whether  the  purpose  is  within  the  scope  of  the  policy,  is 
d  question  for  the  court  solely  and  not  for  the  jury*. 

So  if  the  policy  does  not  limit  the  time  of  stay,  whether  a 
ship  has  staid  an  unreasonable  time,  is  purely  a  question  for 
the  jury*. 

A  policy  of  insurance  "  at  and  from  London  to  Berbice," 
was  effected  upon  the  receipt  of  a  letter  from  the  captain^ 
(•which  Was  shewn  to  the  underwriters,)  stating  that  he  had 
passed  Barbadoes,  and  the  words  "  at  sea"  were  inserted  in  the 
poUcy  after  the  printed  claute  describing  the  beo^inning  of 
the  advetiture  on  the  goods.  It  was  holden',  notwitnstanoing, 
that  the  policy  was  vacated  by  a  deviation  at  Madeira,  in  a 
former  part  of  the  voyage. 

A  ship  was  insured  from  London  to  the  southern  whale 
fishery  and  back  again "*,  "  with  leave  to  carry  letters  of 
tnarque,  and  to  cruise  for,  chase,  capture,  man,  and  see  into 
portt  any  ships  of  the  king's  enemies."  It  was  holden,  that 
although  the  ship  insured  might  be  authorized  under  the 
terms  of  this  policy,  in  accompanying  prizes  to  any  convenient 
port  consistently  with  the  main  adventure,  seeing  them  safely 
moored  there,  and  perhaps  stopping  a  reasonable  time  to  give 
directions  for  their  proceeding  on  their  final  destination,  yet 
remaining  in  port  until  a  prize  was  repaired  could  not  be  con- 
sidered as  warranted  by  those  terms. 

A  deviation  never  puts  an  end  to  the  insurance,  unless  it 
be  the  voluntary  act  of  those,  who  have  the  management  of 
the  ship. 

Hence,  where  a  policy  was  effected  on  a  6hip  carrying  letters 
of  marque',  from  Bristol  to  Newfoundland,  and  the  orders  of 
the  owners  were  to  put  a  few  hands  on  board  any  prize  that 
might  be  taken,  and  send  her  to  Bristol,  but  that  the  ship 
should  proceed  to  Newfoundland;  notwithstanding  which  the 
trew  obliged  the  captain  to  to  back  to  Bristol  with  a  prize 
taken  during  the  voyage,  and  in  so  doing,  the  ship  was  cap- 
tured, it  was  holden,  that  this  deviation  was  justifiable,  and 
that  the  underwriter  was  not  discharged  from  his  obligation  to 
indemnify  the  assured. 

t  Langhorn  r.  AUoutt,  iTailat.SlI,  9^3.  C.  B.  per  Sir  J.  Mnusfield,  ifnd 

4  >b.  afterwards  coiifirnied  by  the  court, 

bib.  '  d  Jarratt  t.  Ward,  i  Camp.  N.  P.  C. 

f:  UcdmaBT.  L0iidoD,dCainp.N(P.C,       s63. 

e  £11011 V.  Brogdeo,  2  Str.  i$64. 
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The  owner  of  a  ship  (which  was  about  to  sail  on  a  voyage 
from  Lisbon  to  Madeira^  from  Madeira  to  Saffi,  on  the  coast 
of  Africa,  in  ballast,  and  thence  to  Lisbon,  with  a  cargo)  was 
desirous  of  having  the  insurance  effected  on  part  of  the  freight 
froni  Saffi  to  Lisbon.  The  underwriters  objected,  on  account 
of  the  distant  period  at  which  the  risk  was  to  commence; 
however,  on  a  representation  some  time  afterwards  by  the 
owner,  that  he  had  received  intelligence  of  the  ship*s  arrival 
^t  Madeira,  and  that  she  was  about  to  proceed  immediately 
on  her  voyage,  the  insurance  was  effected.  When  the  ship 
arrived  at  Madeira,  all  the  crew,  except  two,  being  alarmed  . 
by  reports  of  some  Moorish  cruisers  being  off  Saffi,  and  of 
their  having  captured  and  ill-treated  a  Dane  and  an  Ame- 
rican, quitted  the  ship,  and  refused  to  return  to  it,  unless 
the  captain  would  promise  to  sail  immediately  for  Lisbon. 
Under  these  circumstances,  the  captain  carried  the  ship 
back  to  Lisbon;  but  on  his  arrival  there,  the  ciiarterers  in« 
sisted  on  his  proceeding  directly  from  thence  to  Saffi,  which 
he  accordingly  did,  and  was  captured  in  his  return  from 
Saffi,  to  Lisbon.  It  was  in  evidence,  that  the  difference  of 
season,  arising  from  this  delay,  did  not  vary  the  risk.  It  was 
holden,  that  the  deviation  was  justified  by  the  special  circum* 
stances. 

And  this  rule  holds  as  well  in  the  case  of  a  limited,  as  a 
general  policy. 

Hence,  where  a  policy  was  effected  on  goods  on  board  a 
ship,  for  a  certain  voyage*,  "  against  sea-risk  and  fire  only," 
ana  the  ship  was  forcibly  carried  out  of  the  course  of  her 
voyage,  and  detained  by  a  king's  ship,  but  afterwards  was 
released,  and  permitted  to  proceed  on  the  voyage  insured^ 
during  which  the  goods  insured  sustained  sea-damage;  it 
was  holden,  that  the  deviation  having  been  occasioned  by 
force,  and  without  any  consent  on  the  part  of  those  who 
had  the  management  of  the  ship,  the  underwriter  was 
liable,  altliough  the  voyage  was  made  longer  than  it  other- 
wise would  have  been,  by  the  detention  of  the  king's 
ship. 

Grounds  of  necessity,  which  will  justify  a  deviation,  are, 

1.  Going  into  |)ort  for  the  purpose  of  refitting  or  repair-* 
ing*. 

1  Dnscol  ▼.  Passmore,  1  Bos.  k  Ptil.  h  Admitted  by  Ld.  Hardwicke,  Ch.  m 
SOU  See  alto Driscol  v.  Bovil,  l  Bos.  Motteaux ▼.  t,ondou  As».,  i  Alijns, 
&  Pul.  313.  545. 

i;  Scott  T.  ThompROii,  i  Bo9.  &  PuK 
J^.R.  181. 
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?•  Stress  of  weather*. 

3.  Avoiding  an  enemy,  or  seeking  for  conVoy  *'. 

A  vessel  may  deviate  somewhat  from  the  straight  line  of 
her  track  to  seek  for  convoy;  and  the  captain,  unless  ex-^ 
pressly  prohibited  by  th^  terms  of  the  policy,  may  always  do 
what  is  necessary  for  the  safetv  of  the  ship.  A  vessel  in- 
jured, may  do  whatever  it  would  be  expedient  for  the  com- 
mon security  to  do  if  uninsured*. 

But  where  a  ship  was  ihsured  from  London  to  Berbice, 
with  an  extensive  liberty  of  touching  and  trading  at  all  places ; 
it  was  holden^  that  by  putting  into  Madeira  and  voluntarily 
staying  there  for  the  purposes  of  trade  after  the  convoy  with 
which  she  sailed  had  proceeded  on  the  voyage,  she  was  guilty 
of  a  deviation  which  discharged  the  i^nderwriters. 

Whenever  such  circumstances  exist  as  render  a  deviation 
pecessary",  the  voyage  (which  may  then  be  termed  the  voy«» 
age  of  necessity)  must  be  pursued  according  to  its  due  course 
in  like  manner  as  the  original  voyage. 

An  intention  to  deviate  from  the  due  course,  not  carried 
into  execution  %  will  not  be  considered  as  a  deviation. 

Where  goods  were  insured  from  Heligoland  to  Memel, 
with  liberty  to  touch  at  any  ports,  and  to  seek,  join,  and  ex- 
change cpnvoy,  warranted  free  from  capture  in  the  port  of 
Memel,  and  the  ship  sailed  from  Heligoland  with  oniers  to 
;o  to  Gottenburgh  to  know  whether  to  proceed  to  Anholt  or 
tfemel,  and  was  captured  in  her  way  to  Gottenburgh,  which 
« is  in  the  track  either  to  Anholt  or  Meifkel:  held^  that  this  was 
to  be  considered  as  a  voyage  to  Memel,  although  it  was  sub- 
ject to  be  changed  according  to  circumstances  upon  the  ship's 
arrival  at  Gottenburgh;  and  therefore  the  risk  commenced 
on  her  leaving  Heligoland;  and  the  ship  never  having  reached 
Gottenburgh,  the  purpose  of  going  thither  for  orders  was 
merely  an  intention  to  deviate,  which  did  not  vacate  the  po- 
licy; neither  was  it  a  restraint  on  the  captain's  judgment  as 
to  the  place  of  seeking  convoy,  it  not  appearing  that  he  could 
have  met  with  convoy  before  the  capture;  and  consequently 
the  underwriter  was  liable. 

Policy  of  assurance  on  gopds  at  and  from  London  to  the 
ship's  discharging  port  or  ports  in  the  Baltic^  icith  liberty  to 

i   Delany  v.  Stoc^dart,  i  T.  R.  33.  n  Larabre  v.  Wilson,  Doug.  S84. 

k  Bond  r.  Gonsalc^,  Salk.  445.  o  Foster  t.  Wiliner,  Str.  ]>24{>.Tb€|. 

t  D'Asrtiitarv.Tubin,  I  Holt's N. P.O.        luson    v.  Fcrgrusson,     Dou;.    961. 

183.  C.  B.tiibhs,  C.  J.  Kewley  v.  Ryan,  3  II.  HI.  343. 

m  Williams  v.  hhee,  3  Camp,  N.  P.  C.  p  Hcselton  r*  Allautt,  1  M.  &  S.  46* 

469  B.  R.  Ld.  £llenborough,  C.  J. 
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touch  at  any  port  or  poris^tor  orders  or  any  other  purpose,  and 
to  touch  and  stay  at  apy  ports  or  places  whatsoever  and  where- 
soever: beld^  that  the  ship  having  touched  at  C.  for  orders 
and  gone  on  to  S.,  a  more  distant  port  for  further  orders,  and 
having  received  orders  at  S.,  because  it  was  unsafe  to  land 
there  to  return  to  C,  and  wait  for  orders,  might  so  return  to 
CL  without  being  guilty  of  a  deviation;  it  being  found  that 
she  went  to  S.  for  orders  in  the  prosecution  of  her  voyage; 
and  returned  to  C.  to  obtam  orders  as  to  the  farther  progress 
of  the  voyage,  and  no  fraud  being  found. 

It  is  to  be  observed  also,  that,  in  a  policy  on  ship  and 
freight,  it  is  not  an  implied  condition  that  the  ship  shall  not 
trade  in  the  course  of  her  voyage,  if  that  may  be  done  without 
deviation  or  delay,  or  otherwise  increasing  the  risk  of  the 
underwriters.  Hence,  where'  a  ship  was  compelled  in  the 
course  of  her  voyage  to  enter  a  port,  for  the  purpose  <^f  ob- 
taining a  necessary  stock  of  provisions,  which  she  could  not 
obtain  before  in  the  usual  course,  by  reason  of  a  scarcity 
^t  her  loading  ports,  and  during  her  justifiable  stay  in  the 

i)ort  so  entered  for  that  puqDOse,  she  took  on  board  bullion 
or  freight,  the  jury  having  found  that  no  delay  in  the  voyage 
was  occasioned  thereby,  it  was  holden  not  to  avoid  the  po- 
licy. 

So  where  a  ship  had  liberty  to  touch  at  a  port,  it  was 
holden*  not  to  be  any  deviation  to  take  in  a  quantity  of  salt '^ 
during  her  stay  there,  the  ship  not  having  thereby  exceeded 
the  period  allowed  for  her  remaining  there.  N.  In  this  case 
a  communication  had  been  made  to  the  underwriter  that  the 
ship  was  to  touch  for  tbe  purpose  of  trade.  It  seems,  how- 
ever, that  the  words  "  liberty  to  touch"  will  not  authorize  a 
general  trading*.  See  farther  on  this  subject  Phelps  v.  Auldjo, 
2  Camp.  N.  P.C.SdO. 

2.  Seaworthiness* — In  every  marine  insurance,  whether  on 
ship  or  goods,  there  is  an  implied  warranty,  that  the  ship  is 
seaworthy  at  the  commencement  of  the  risk,  or,  in  the  lan- 
guage of  the  charter-party,  tight,  staunch,  and  strong.  Any 
defect,  which  may  endanger  the  ship,  though  unknown  to 
tbe  assured,  will  discharge  the  underwriter;  for  it  is  the  duty 
of  the  assured  to  provide  a  good  ship,  in  such  state  and  con- 
dition as  to  be  s^ble  to  perform  the  destined  voyage,  L  e,  sea- 
worthy. 

q  MrUish  r.  Andrews,  9  Msnle  &  Sel-    •  UrqubvtT.  Barnard,  i  Tannt.  450. 

wyo,27.  t  Per  Sir  J.  ManifieMy  S.  C.  I  Taunt, 

r  Raiue  r.  Bell,  9  Celt,   195.  recog-         456. 

ntzed  in  Larocbc  r,  Oswin,  w  East, 

13|. 
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5.  Re-assurance. 

Re-assurance  is  a  contract  made  by  the  first  insurer  or  un* 
derwriter,  with  a  view  of  securing  himself  from  a  risk,  by 
throwing  it  on  other  underwriters,  who  are  termed  re-assurers. 
This  is  allowed  in  almost  all  the  trading  countries  in  Europe, 
and  was  permitted  by  the  law  of  England,  until  the  stat  19 
G.  2.  c.  37.,  by  the  fourth  section  of  which  re-assurance  i» 

Erohibited,  except  in  tliree  cases :  1.  The  insolvency;  %  The 
ankruptcy ;  3.  The  death  of  the  insurer:  and  even  ih  thes» 
cases,  it  must  be  expressed  in  the  policy  to  be  a  re-assurance, 
and  the  re-assurance  must  not  exceed  the  amount  of  the  sum 
before  assured. 

Although  the  first  section  of  the  above-mentioned  statute 
does  not  extend  to  foreign  ships*,  yet  the  fourth  section  does. 
Consequently  a  re-assurance,  even  by  a  foreigner  on  a  foreign 
ship,  is  illegal. 

6.  Wager  Policy — StaL  19  G.  9.  c.  37. — Interest  of 

Assured. 

An  insurance  being  a  contract  of  indemnity,,  its  object  is 
not  to  make  a  positive  gain,  but  to  avert  a  possible  loSSw 
Hence,  as  a  person  cannot  be  said  to  be  indemnified  against 
a  loss  which  can  never  happen  to  him,  a  policy  without  in- 
terest is  not  an  insurance,  but  a  mere  wager  only.  Such  po- 
licy, therefore,  is  properly  denominated  a  wager  policy.  Al- 
though contradictory  decisions  are  to  be  found  in  the  books, 
as  to  the  legality  of  ^vager  policies,  before  the  statute  19 
G.  2.,  yet  they  have  been  recognised  as  legal  contracts  by  mo- 
dern judges;  and  it  seems  now  to  be  admitted  \  that  by  the 
law  of  merchants,  and  particularly  by  the  law  of  England,  as 
it  stood  at  the  time  of  passing  the  act  19  G.  2.,  a  wager  po- 
licy, in  which  the  parties,  by  express  terms,  such  as  the 
words  **  interest  or  no  interest,"  or,  "  without  prdof  of  in- 
terest," disclaimed  the  intention  of  making  a  contract  of  in- 
demnity, was  then  (contrary  to  older  determinations)  deemed 
a  valid  contract  of  insurance ;  but  that  a  policy  containing  no 
such  clause,  disclaiming  or  dispensing  with  tne  proof  of  in- 
terest, was  to  be  considered  as  a  contract  of  indemnity  only, 
upon  which  the  assured  could  never  recover  without  proof  of 
an  interest  (55).    But  it  having  been  found  by  expierience, 

a  Andree  v.  Fletcher,  9  T.  R.  i()l.  Luceua  v.  Craofurd,  3  Bos.  &  Pul. 

b  See  the  opiDion  of  Chambre,  J.  in        loi. 


(55)  This  opinion  of  Chambre,  J.  is  confirmed  by  an  obsen*sition 
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that  the  making  assurances,  **  interest  or  no  interest,  or  with- 
out further  proof  of  interest  than  the  policy,"  bad  been  pro- 
ductive of  many  pernicious  practices,  and  by  introducing  a 
mischievous  kind  of  gaming  or  wagering,  under  the  pretehce 
of  assuring  the  risk  on  shipping  and  fair  trade,  the  institution 
and  laudable  design  of  making  assurances  had  been  perverted; 
and  that  which  was  intended  for  the  encouragement  of  trade 
'and  navigation,  bad,  in  many  instances,  become  destructive  to 
the  same :  it  was  enacted,  by  stat  19  G.  2.  c.  37*  s.  1.,  *'  that 
no  assurances  should  be  made  by  any  persons,  bodies  corpo* 
rate  or  politic,  on  any  ships  belonging  to  his  rnajesty,  or  any 
of  his  subjects  (56),  oa  any  goods  mden,  qf*  to  be  laden,  on 
board  such  ships,  interest  or  no  interest,  or  without  further 
proof  of  interest,  than  the  policy^  or  by  way  of  gaming  or 
wageri)ig,  or  without  benefit  of  salvage  to  the  assurer^  and 
that  such  assurances  should  be  void." 

But  by  8.  2.  it  is  provided,  "  That  insurances  on  private 
ships  of  war,  fitted  out  by  any  of  his  majesty's  subjects, 
solely  to  cruize  against  his  enemies,  may  be  made  by  or  for 
the  owners  thereof,  interest  or  no  interest,  free  of  average,  and 
without  benefit  of  salvage  to  the  insurer." 

And  by  s,  3.  it  is  also  provided,  "  That  any  eftects  from 
any  port  or  places  in  Europe  or  America,  in  possession  of  the 
crowns  of  ISpain  or  Portugal,  may  be  insured  in  the  same 
manner  as  if  this  act  had  not  been  made." 

Having  detailed  the  provisions  of  the  stat  19  6.  2.  c.  37.» 
it  will  be  necessary  brietly  to  consider  what  that  interest  is, 
the  protection  of  which  is  the  proper  object  of  a  policy  of 
assurance.   And  this  is  to  be  collected  from  considering  what 


of  Lord  HarJw'icke,  in  a  case  which  was  decided  before  the  passing 
of  tlie  stat.  ly  G,  i>.  c.  37.  Speaking  of  the  diflPerence  between  in- 
surances from  lire  and  marine  insurances,  he  says,  *^  in  the  insur- 
ance of  ships,  *  interest  or  no  interest'  is  almost  constantly  inserted, 
ttnd,  i/  not  inserted^  you  cannot  recover,  unless  you  prove  a  pro- 
perty.** Per  Lord  Hardwicke,  C.  in  the  Sadiet's  Company  v.  md- 
cock,  2  Atk.  5.5(». 

(56)  In  consequence  of  these  words  it  has  been  holden,  that  this 
section  does  not  apply  to  the  case  of  foreign  ships,  and  that  insur* 
ances,  *'  interest  or  no  interest'*  may  be  made  upon  them.  Thellusr 
M>n  V.  Fletcher,  Doug.  315.  And  although  the  words  **  interest  or 
no  intereiit"  are  omitted  in  the  policy  on  a  foreign  ship,  yet  in  de- 
claring on  such  policy,  it  is  not  necessary  to  aver  that  the  assured 
liad  an  interest.  Craufurd  v.  Hunter,  8  T.  R.  13.  Nantes  v.  Tbomp* 
son,  ij  East,  365. 
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is  the  nature  of  such  contract*.  Now  insurance  is  a  contract, 
by  which  the  one  party,  in  consideration  of  a  price  paid  to 
him  adequate  to  the  risk,  becomes  security  to  tlie  other,  that 
he  shall  not  suffer  loss  or  damage,  by  the  happening  of  the 
perils  specified  to  certain  things,  which  may  be  exposed  to 
them.  This  being  the  general  nature  of  the  contract,  it  fol- 
lows, that  it  is  applicable  to  protect  persons  against  uncertain 
events,  which  may  in  any  wise  be  of  disadvantage  to  them ; 
not  only  those  persons,  to  whom  positive  loss  may  arise  by 
ftuch  events  occasioning  the  deprivation  of  that  which  they 
may  possess,  but  those  also,  who,  in  consequence  of  such 
events,  may  ha\^  intercepted  from  them  the  advantage  or 
profit,  which  but  for  such  events,  they  would  acquire  accord- 
ing to  the  ordinary  and  probable  course  of  things.  That  a  per- 
gon  must  somehow'or  other  be  interested  in  the  preservation  of 
the  subject-matter  exposed  to  perils,  follows,  from  the  nature 
of  this  contract,  when  not  used  as  a  mode  of  wager,  but  as 
applicable  to  the  purposes  for  which  it  was  originally  intro- 
duced; but  to  confine  it  to  the  protection  of  the  interest 
which  arises  out  of  property,  is  addin^;  a  restriction  to  the 
contract  which  does  not  arise  out  of  its  nature.  Interest, 
therefore,  with  reference  to  the  subject  under  consideration, 
does  not  necessarily  imply  a  right  to  the  whole,  or  a  part  of 
a  thin^,  nor  necessarily  and  exclusively  that  which  may  he 
the  subject  of  privation,  but  the  having  some  relation  te,  or 
concern  in,  the  subject  of  the  insurance,  which  letatlon  or 
concern,  by  the  happening  of  the  perils  insured  against,  may 
be  so  affected  as  to  produce  a  damage  to  the  person  insuring: 
and  where  a  person  is  so  circumstanced,  with  respect  to  mat- 
ters exposed  to  certain  risks,  as  to  have  a  moral  certainty  of 
advantage  but  for  those  risks,  he  may  be  said  to  be  interested 
in  the  safety  of  the  thing.  Having  endeavoured  to  explain 
the  nature  of  an  insurable  interest,  it  will  be  proper  to  add, 
that  it  is  not  necessary  such  interest  should  be  indefeasible; 
for  the  consignee  of  goods,  under  a  bill  of  lading,  has  an  in- 
surable interest  in  such  goods,  although  they  may  be  stopped 
in  transitu  on  their  passage  home^.  »So  also  has  an  executor 
before  probate.  In  like  manner  it  has  been  holden,  that 
where  a  ship  was  taken  as  prize  by  the  conjoint  forces  of  the 
army  and  navy,  the  captors,  before  condemnation,  had  an  in- 
surable interest  under  stat.  45  G.  3.  c.  7'2.  s.  3.  whereby  thQ 
crown  gives  up  its  right  in  the  prize  to  the  captors,  although 
such  interest  was  defeasible,  as  well  by  the  release  of  tStf 

c  Per  LRti-rrncv  J.  in  LacenaT.  Craii-    d  Per  Lord   Ellenberougb}  C,  J.  l\ 
iWd,  U  P.  S  Bos.  &  Pu).  N.  H.  300,        East,  i)^^. 
where  this  lubjecl  it  very  elsbortitf*  , 
)y  discnssedt 
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crown,  as  the  adjudication  of  the  court  of  admiralty*.  The 
owner  of  a  ship,  who  has  chartered  her  for  a  particular 
voyage,  has  an  insurable  interest  in  the  ship  during  that 
voyage,  although  the  charter-party  contain  a  stipulation,  that 
in  case  the  ship  be  lost,  the  cnarterer  shall  pay  the  owner  the 
estimated  value  of  the  8hip^ 


X.  Evidence » 


Iv  order  to  support  his  action,  the  plaintiff  must  be  pre^ 
pared  with  the  following  proof:  1.  The  policy  must  be  pro- 
duced in  evidence,  and  the  subscription  of  the  defendant 
must  be  proved.  2.  Evidence  must  be  given  of  the  interest 
of  the  insured  in  the  subject-matter  of  the  insurance  (57).  In 
insurances  upon  ships,  the  mere  fact  of  the  possession  of  the 
assured,  as  owners,  is  sufficient  prima  facie  evidence  of 
ownership*,  without  the  aid  of  any  documentary  proof  or 
title-deeds  on  the  subject,  such  as  the  bill  of  sale  or  ship's 
register,  unless  such  further  evidence  is  rendered  necessary 
in  support  of  tlie  prima  facie  evidence  of  ownership,  in  con- 
sequence of  the  adduction  of  some  contrary  proof  on  the 
other  side : 

As  in  an  action  on  a  policy  of  insurance  on  freight^,  where 
the  interest  in  a  ship  and  its  earnings  were  alleged  to  be  in 
four  persons,  who  were  partners  in  trade,  and  it  was  proved' 

t  Stirlinnf  v.  Vaii{;1ian,  11  Ea&t,  619,  See  alsoThomai  ▼.  Foyle,  5  Etp.  N. 

9  Camp  N.  P.  C.  225.  S.  C  citt-d  iu  l\  C.  88. 

ftohertson  and  others  v.  Hamilton,  b  Camden  v.  Andcrnon,  5  T.  R.  709. 

K.  R.  M.  53  6.  3.  rrcot^niscd  by  Le  Blanc,  J.  in  Marsh 

f  Hobbs  ▼.  Haunam,  3  Camp.  N.  P.  v.  Kobioson,  B.  R.  Loudun  Sittinfep 

C.  93.  aAer  H.  T.  Ai  G.  3. 4  Cap.  N.  P.  C. 

g  Robertson  t.  French,  4  £ast,  136.  98. 


(57)  In  Amery  v.  Rogers,  1  Esp.  N.  P.  C,  207.  where  an  action 
vas  brought  on  a  policy  of  insurance  on  a  ship,  Lord  Keoyou,  C.J* 
was  of  opinion,  that  the  proof  of  the  insured  having  exercised  acts 
of  ownership,  in  directing  the  loading,  &c.  of  the  ship,  and  paying 
the  people  employed,  was  sufficient  proof  of  interest.  And  in  M' An* 
drew  V.  Bell,  I  Esp.  N.  P.  C.  373.  where  the  in:)urance  was  on  a 
ship  and  her  cargo,  the  plaintiff,  in  order  to  prove  interest,  produced 
the  hill  of  lading,  and  the  captain  proved  that  it  was  his  bill  of 
lading,  and  that  he  had  the  goods  specified  in  it  on  board.  Lord 
Kenyon,  C.  J.  held,  that  the  interest  ^vas  sufficiently  proved. 
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by  the  plaintiffs,  that  the  ship  had  been  paid  for  by  all  the 
four  partners;  but  the  defendant  having  produced  the  regis- 
ter, wherein  the  ship  was  registered  in  the  names  of  two  of 
the  partners  only ;  it  was  holdeo,  that  as  the  title  to  freight 
arose  only  from  ownership,  and  the  register  was  conclusive 
evidence  that  only  two  were  owners,  and  as  there  was  not 
any  count  in  the  declaration,  stating  the  interest  to  be  in 
two  only,  the  plaintiffs  could  not  recover. 

Where  the  plaintiffs  declared  on  a  policy  of  assurance  ^ 
and  averred  that  they  were  the  persons  residing  in  Great  Bri- 
tain who  received  the  order  for  ^ud  effected  the  insurance; 
this  was  considered  as  a  material  averment,  and  not  sustained 
by  evidence  of  a  letter  received  by  them  after  the  policy  was 
'effected,  directing  to  make  assurance ;  although  the  policy 
was  originally  on  goods  on  board  the  Ann,  or  ships,  or  by 
whatsoever  other  pame  the  ship  should  be  named ;  and  the 
plaintiffs,  upon  the  receipt  of  the  letter,  procured  a  memo- 
randum to  be  made  on  the  policy,  signed  by  the  defendant, 
declaring  the  interest  to  be  on  board  the  Herald,  the  ship 
mentioned  in  the  letter. 

In  insurances  upon  goods,  the  mere  production  of  a  bill  of 
parcels  from  the  seller  abroad*,  with  the  receipt  to  it,  and 
proof  of  his  hand-writing,  has  been  bolden  to  be  sufficient 
proof  of  the  interest  of  the  assured. 

.    In  a  declaration  on* a  policy  of  insurance  effected  by  the 

Elaintift^  as  agent  of  A.  and  B.,  it  was  averred, "  that  A.  and 
.,  at  the  time  of  effecting  the  policy,  and  thence  until  the 
time  of  the  loss,  were  interested  in  the  eoods  insured,  to  a 
large  amount^  to  wit^  to  the  amount  of  all  the  money  ecer  in- 
sured thereon  J*  At  the  trial  it  appeared,  that,  at  the  time 
when  the  policy  was  effected,  another  person  was  jointly  inte- 
rested in  the  goods,  together  with  A.  and  B.  The  court  were 
of  opinion,  that  although  A.  and  B.  had  not  an  exclusive  in- 
terest, yet  they  had  such  an  interest  as  would  answer  the 
terms  of  the  averment ;  Chambre  J.  observing,  that  the  aver- 
ment in  substance  was  nothing  more  than  that  the  parties  for 
whose  b^iefit  the  assurance  was  made,  had  an  interest  in  the 
subject  of  that  insurance.  They  were  not  bound  by  the 
terms  of  the  averment  to  shew  any  thing  more  than  that  they 
had  an  interest ;  and  if  they  had  shewed  an  interest  to  the 
extent  of  one-hundredth  part  of  the  cargo,  it  would  be  suffi- 

i  Bell  V.  Janson,  i  M.  &  S.  201.  see  Bell  v.  Ansley,  16  East,  i41.  re- 

k  RoBtel  v.Beebni, Sir.  1127.  per  Lee,  cognised  in  Coben  t.    Haunam,  S 

C.J.  Taunt.  108. 
1  Pagev.Fry,  sBoff.fiPal.  S40   But 
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ctent    The  spirit  of  the  stat.  1 9  G.  2.  only  required,  that  the 
policy  should  not  be  a  gaming  policy. 

3.  It  must  be  proved,  that  the  loss  happened  in  the  same 
manner  as  is  stated  in  the  declaration,  tnat  the  underwriter 
may  be  apprized  of  the  case,  which  he  has  to  encounter  by 
evidence. 

Where  a  loss  is  averred  to  be  by  perils  of  the  sea^,  and  some 
of  the  goods  insured  are  spoiled,  and  others  saved,  the  ex- 
penses of  the  salvage  may  be  given  in  evidence  (without  stat- 
mg  th^m  specially)  on  this  averment,  as  being  a  damage 
within  the  cause  of  action  as  laid. 

If  a  total  loss  of  the  ship  is  stated  in  the  declaration  %  and 
damages  laid  accordingly,  evidence  of  a  partial  loss  may  be 
received,  and  the  plaintitf  may  recover  to  the  amount  of  such 
loss  as  he  is  able  to  prove. 

In  an  action  upon  an  insurance  upon  profits^  the  assured 
must  prove  a  loss:  for  wliere,  upon  an  insurance  of  profits  of 
a  cargo  of  staves,  valued  at  40o/.,  the  plaintift*  declared  for  a 
total  loss  by  perils  of  the  seas,  and  it  appeared  that  the  vessel 
was  wrecked,  whereby  many  of  the  slaves  were  lost,  but  the 
remainder  got  into  the  marKet,  and  were  there  sold ;  it  was 
holden,  that,  although  the  produce  of  the  slaves  sold  did  not 
give  a  profit  upon  the  whole  adventure,  the  plaintiff  was  not 
entitleu  to  recover,  because  it  did  not  appear,  that  if  there 
bad  been  no  shipwreck,  and  all  the  slaves  had  got  to  market, 
any  profit  would  have  been  produced. 

It  is  a  general  rule,  that  nothing  which  depends  on  the  pro- 
ceedings of  a  court  can  be  proved  by  parol  testimony  i*;  hence, 
in  cases  of  capture  and  recapture,  neither  the  sah^age  nor  the 
expenses  incurred  for  ascertaining  the  amount  of  tiie  salvage 
(5S),  can  be  otherwise  proved  than  by  producing  the  proceed- 
ings  of  the  admiralty  court  I'he  copy  of  a  sentence  of  con* 
denmation  of  a  ship  or  cargo  in  a  foreign  admiralty  -court,  is 
not  made  admissible  evidence  for  tlie  underwriters,  by  being 
handed  over  to  them,  by  tbe  assured,  along  with  other  papery 
to  satisfy  them  of  the  loss^. 

m  Cary  ▼.  Riii^,  Ca.  Temp.  Hardw.  B.  p  Tliellusana  v.Slieaaen,  2  Boa.  it  Piil. 

R.  ao4.  N.  R.  824. 

4  S  Burr,  go 4.  q  FUn<ii  ▼.  AUdna,  3  Camp.  N.  P.  C 

o  Hodgson  ▼.  Glo?er,  6  East,  31 6.  915. 


'  (58)  By  Stat.  4^  G.  3.  c.  l60.  s.  40.  wliicli  see  ante,  p.  897.  it  is 
expressly  required  on  all  cases  of  capture  und  recapture,  thut  some 
proceediDg  should  he  had  in  the  admiralty  court,  to  ascertain  what 
the  aiDouDt  of  s^lvaj^e  shall  be. 

X 
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'  A  slip  of  paper,  wherein  the  names  of  the  iindcrwritei# 
were  mentioned,  in  the  order  in  which  they  had  originally 
been  applied  to'  and  had  agreed  to  underwrite,  (and  which 
was  diflerent  from  that  in  which  their  names  appeared  on 
the  policy)  having  been  tendered  in  evidence  to  shew  the 
true  order  of  the  names,  for  the  purpose  of  letting  in  evidence 
of  a  false  representation  made  to  the  first  underwriter  in  fact; 
the  court  were  of  opinion,  that  such  paper  could  not  be 
received  in  evidence,  for  want  of  a  stamp,  the  eflect  of  the 
evidence  being  to  shew,  through  the  medium  of  a  writing, 
that  the  contract  entered  into  between  the  parties  was 
different  from  that  which  it  appeared  to  be  on  the  face  of  the 
policy. 

In  a  case  where  it  appeared  that  a  license  to  trade  with  an 
enemy*,  granted  abroad,  had  been  returned,  after  being  used, 
to  the  secretary  of  the  governor  by  whom  it  was  issued,  and 
the  secretary  was  examined,  who  said  that  he  had,  as  he  be- 
lieved, thrown  it  aside  among  the  waste  papers  of  his  office^ 
and  did  not  know  what  was  become  of  it ;  that  he  had  after- 
wards searched  for,  but  did  not  recollect  the  finding  it,  and 
thought  that  he  had  not  found  it :  it  was  holden,  that  this 
was  reasonable  and  probable  evidence  of  the  loss  of  such 
license,  so  as  to  let  in  parol  evidence  of  its  contents ;  the 
paper  not  being  considered  as  of  any  further  use  at  the  time, 
and  the  attention  of  the  witness  not  having  been  then  called 
particularly  to  the  circumstances;  and  further,  that  the  wit- 
ness might  speak  to  the  contents  of  the  license  from  memory, 
though  he  had  made  an  entry  of  it  in  his  memorandum-book, 
for  the  private  information  of  himself  and  the  governor, 
which  book  ^VRS  not  produced,  he  having  given  it  to  the  go- 
vernor, who  was  gone  abroad  without  returning  it  to  him ; 
for  such  book,  if  in  court,  would  not  have  been  evidence  per 
se^  but  could  only  have  been  used  by  the  witness  to  refresh 
his  memory. 

When  a  ship  insured  is  captured  in  a  voyage  to  an  enemy's 
country  %  and  the  British  license  legalizing  the  voyage  is  lost, 
to  shew  that  she  had  such  a  license,  it  is  necessary  to  prove 
the  loss  of  the  paper  purporting  to  be  a  license  put  on  board 
the  ship,  and  to  produce  examined  copies  of  the  order  in 
council  for  granting  the  license,  and  of  the  copy  of  the  license 
preserved  in  the  secretary  of  state's  office. 

To  support  jin  averment  in  a  declaration  on  a  policy  of  in- 
surance on  goods,  "  that  the  ship,  with  the  goods  on  board, 

r  Marsden  v.  Retid,  3  East,  572.  t  Eyre  t.  Palsgrave,  9  Camp.  N.  P.  C. 

•  Keusington  V.  Iiif;lt8,  8  £a«t,  379L  6o5. 
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when  at  A.  was  arrested  by  the  persons  exercising  the  powers 
pf  government  there,  and  the  goods  were  then  and  there  by 
the  said  persons  seized,  detained,  and  confiscated,*'  it  is 
enough  to  shew,  that  the  goods  were  forcibly  taken  on  board 
the  ship  by  the  officers  of  government,  and  never  delivered 
to  the  consignees ;  without  putting  in  any  sentence  of  con« 
demnation". 

To  prove  a  warranty,  that  a  ship  insured  was  of  a  particu-^ 
lar  nation,  it  is  prima  facie  evidence,  that  she  carried  the  flag 
of  that  nation  at  times  when  she  was  free  from  all  danger  of 
capture,  and  that  the  captain  addressed  himself  to  the  consul 
of  that  nation  in  a  foreign  port^. 

The  production  of  a  letter,  dated  abroad,  and  addressed  to 
J.  S.  in  England,  with  the  English  ship-letter  post-mark 
upon  it,  which  directed  a  policy  to  be  effected,  is  sufficient 
to  prove  that  J.  S.  was  '*  the  person  residing  in  Great  Bri^ 
tain,  who  received  the  order  for,  and  effected  such  po« 
JicyV 

In  an  action  on  a  policy  on  a  voyage  "  to  any  port  in  the 
Baltic,*'  evidence  was  admitted  to  prove  that  the  Gulf  of  Fin* 
land  is  considered,  in  mercantile  contracts,  as  within  the  BaU 
tic,  although  the  two  seas  are  treated  as  separate  and  distinct 
by  geographers^  ^ 

Upon  a  question  concerning  the  seaworthiness  i>f  a  ship', 
after  the  evidence  of  persons  who  have  examined  her  condi- 
tion, experienced  shipwrights,  who  never  saw  her,  may  be 
called  to  say  whether,  upon  the  facts  sworn  to,  she  was,  iq 
their  opinion,  seaworthy  or  not,  in  conformity  to  the  rule  of 
evidence,  that  where  a  matter  of  skill  or  science  is  to  be  de- 
cided, the  jury  may  be  assisted  by  the  opinion  of  persons  pec- 
culiarly  acquainted  with  it  from  their  professions  or  pursuits^ 

In  an  action  on  a  poliov  on  goods  on  board  a  ship**,  the 
master  and  owner  was  held  not  a  competent  witness  to  prove 
the  ship  seaworthy,  until  be  had  been  released  by  the  owner 
of  the  goods. 

So  in  an  action  s^inst  an  underwriter*,  for  a  loss  by  baiv 
ratry  of  master,  it  was  holden,  that  the  master  could  not  btii 

B  Carrothen  v.  Gray,  3  Camp.  N.  P.  a  Beckwith  ▼.  Sidebotbam,  1  Camp. 

C.  143.  Lonl  Elleoborough,  C.  J.  N.  P.  C.  116. 

X  ArcaMireio  v.  Tbgmpsoa,  a   Camp*  b  Rotheroe  y.  Xlton,  Prake*8  N.  P.  C, 

M.  P.  C.  ^i)*  *  84.  Keuyon,  C,  J,     Fox  ▼.  Lushing- 

r  S.  C.  ton,  ib.  n.  $.  P.  per  Kenyon,  C.  J. 

p  Uhd<»  ▼.  Waltera,  3  Camp.  N.  P.  C.  c  Bird  ▼.  Thompson,  1  E»p.  N.  f,  p. 

Ifi.    See  Moxou  v*  ^fkins,  3  Camp.        3;19. 

2y.P.  €.300. 
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examined  by  the  ilefendant,  to  prove  that  the  barratry  was 
committed  by  the  consent,  and  with  the  privity,  of  the 
owners,  without  a  release  by  the  defendant. 

In  an  action  on  a  policy  on  goods  ^,  the  declaration  con- 
tained an  averment  that  the  plaintiffs  were  interested  in  the 
subject-matter  of  insurance;  the  defendant,  meaning  to  dis- 
pute this  at  the  trial,  gave  thepi  notice  to  produce  certain 
articles  of  agreement  executed  by  the  plaintiffs  and  the  cap- 
tain (who  was  not  a  plaintiff);  The  instrument  was  produced  . 
in  pursuance  of  the  notice,  when  there  appeared  ^o  be  two 
suDscribing  witnesses  to>it;  the  plaintiffs  msisted  that  the 
defendant  could  not  give  it  in  evidence  without  calling  one 
of  those  witnesses  to  prove  it.    Lord  Ellenborough  beiqg  of 
that  opinion,  the  plaintiffs  recovered.    A  motion  was  made 
for  a  new  trial,  on  the  ground  that  the  instrument  coming  out 
of  the  hands  of  the  plaintiffs,  parties  thereto,  upon  notice  to 
produce  it,  it  was  not  necessary  to  be  proved  by  one  of  the 
subscribing  witnesses,  according  to  the  rule  laid  down  in  R.  v. 
Middlezoy,  «  T.  R.  41.    But  Lord  Ellenborough  said,  that 
that  case,  which  was  much  questioned  at  the  time,  had  been 
since  overruled,  and  that  the  production  of  the  instrument,  in 
pursuance  of  the  notice,  did  not  supersede  the  necessity  of 
proving  it  by  one  of  the  subscribing  witnesses,  if  any,  as  in 
ordinary  cases.     And  Lawrence,  J.  said,  that  this  had  been 
«o  rulea  by  Lord  Kenyon  in  a  subsequent  case  respecting  a 
will,  which  the  adverse  party,  in  whose  hands  it  was,  had 
notice  to  produce,  and  did  produce  at  the  trial,  when  it  ap- 
peared that  there  were  subscribing  witnesses  to  it:  and  Lord 
Kenyon  held,  that  the  party  who  gave  the  notice  was  bound 
to  call  one  of  the  subscribing  witnesses  to  prove  the  will.    Ifi 
the  present  case,  however,  the  court  made  the  rule  absolute 
•for  a  new  trial,  on  payment  of  costs,  the  defendant  having 
made  an  affidavit  of  his  being  surprised,  and  not  prepared  at 
the  trial,  for  want  of  knowing  who  the  subscribing  witnesses 
were  (59). 

« 

c  Gordon  and  others  t.  Secvttsn,  8  Eut,  54S.    BateMn  v.  Leii»in,  Middlesex 
Sittings  after  U.  T.  58  G.  3.  Lord  Ellenborougb,  C.  J.  S.  P. 


(59)  The  doctrine  established  in  Gordon  v.  Secretan^  was  recog- 
nised by  Heath«J.  in  Wetherston  v.  Edgington,  S  Canip,N.  P.  C. 
94.,  ajid  there  applied  to  an  agreement  not  under  seal.  But  al- 
though the  mere  possession  of  an  instrument  does  not  dispense  with 
t  le  necessity,  which  lies  qn  the  paily  calling  for  it*  of  producing  the 
attesting  witness,  yet  where  a  pemonas  called  on  to  produce  a  deed 
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* 

The  plea  qf  alien  enemy,  which  goes  merely  in  disability 
of  the  person,  must  be  supported  by  the  strictest  ptoof.  Hence 
it  is  not  sufficient  merely  to  shew  that  some  time  before  action 
was  brought,  the  party  was  domiciled  in  a  territory  which  has 
become  hostile,  without  shewing  that  he  was  a  native  of  that 
territory,  or  living  there  at  the  time  of  action  brought ''• 


iCm 


XL  Return  of  Premium. 

In  cases  where  the  contract  of  insurance  is  void,  as  on  the 
ground  of  non-compliance  with  a  warranty,  e.  g.  to  sail  with 
convoy,  sea-worthiness,  or  the  like,  and  fraud  cannot  be  im-* 
puted  to  the  assured,  the  assured  will  be  entitled  to  a  return, 
of  premium;  because  where  the  contract  does  not  attach, 
there  is  not,  any  risk  {(50). 

Where  there  is  an  insurance  on  ship  and  freight,  and 
the  ship  has  arrived  in  safety,  and  earned  freight,  the  as*, 
sured  cannot  afterwards  claim  a  return  of  premium,  on  the 
ground  that  he  had  no  insurable  interest,  on  account  of  a 
defect  in  bis  title  to  the  ship^ 

In  cases  where  the  risk  is  entire,  and  has  once  commenced^ 
as  in  the  case  of  a  deviation,  there  shall  not  be  any  return 

d  Harman  ▼.  Kingston,  3  Camp.  N.  P.    e  M'Cullodi  ▼.   Roy.   Ex.  Ais.  Co., 
C.  159.  3  Camp.  N.  P.  C.  4o6. 


to  which  he  is  a  party,  and  under  which  he  claims  to  hold  an  estatet 
and  he  produces  it,  it  shall  be  taken  to  be  a  good  deed,  so  far  as 
relates  to  the  execution  as  against  himself,  Pearce  v.  Hooper, 
3  Taunt.  60. 

(6o)  *•  If  the  risk  be  not  run,  though  it  be  by  neglect,  or  even  by 
/ault  of  the  insuivd,  yet  the  insurer  snail  not  retain  the  premium.*' 
Per  Lord  Mansfiehl,  C.  J.,  in  Stevenson  v.  Snow,  3  Burr.  1^240. 
•*  Where  the  risk  has  not  been  run,  whether  its  not  having  been  run 
was  owing  to  the  fault,  pleasure,  or  will  of  the  insured,  or  to  any 
other  cause,  the  premium  shall  be  returned,  because  a  policy  of  in* 
iurance  is  a  contract  of  indemnity.  The  underwriter  receives  a  pre- 
mium for  running  the  risk  of  indemnifying  the  insured,  and  to  what-* 
ever  cause*  it  be  owing,  if  he  does  not  run  the  ri8k,4;he  consideration 
for  which  the  premium  or  money  was  put  into  his  hands,  fails,  and 
therefore  he  ought  tp  return  it."  Per  Lord  Mansfield,  C.J,,  in  Tyric 
V.  Fletcher,  Cowp.  6G8. 
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or  apportionment  of  premium^  (61).  A  ship  Was  insured  "  at 
and  from  London  to  any  port  or  place,  for  twelve  months,  at 
9l.  per  cent,  warranted  free  from  capture  by  the  Americans*/* 
The  ship  sailed  from  the  port  of  London,  and  was  taken  by 
an  American  privateer  about  two  months  afterwards.  It  was 
contended  that  a  proportionable  part  of  the  premium  ought 
to  be  returned,  that  9/-  was  much  more  than  adequate  to  the 
risk  actually  run,  viz,  only  two  months.  But  the  court  were 
of  opinion  that  there  ought  not  to  be  a  return  of  premium. 
Lord  Mansfield,  C.  J.  observing,  "  that  there  were  two  general 
rules  established,  applicable  to  the  question :  The  llrst  is, 
that  where  the  risk  has  not  been  run,  whether  its  not  having 
been  run  was  owing  to  the  fault,  pleasure,  or  will  of  the  in- 
sured, or  to  any  other  cause,  the  premium  shall  be  returned ; 
because  a  policy  of  insurance  is  a  contract  of  indemnity. 
The  underwriter  receives  a  premium  for  running  the  risk  of 
indemnifying  the  insured,  and  to  whatever  cause  it  be  owing, 
if  he  does  not  nm  the  risk,  the  consideration^  for  which  the 
premium  *or  tnoney  was  put  into  his  hands,  foils,  and  there- 
fore he  ought  to  return  it.  2d.  Another  rule  is,  that  if  that* 
risk  of  the  contract  of  indemnity  has  once  commenced,  there 
fehall  be  no  apportionment  or  return  of  premium  afterwards. 
For  though  the  premium  is  estimated,  and  the  risk  depends 
upon  the  nature  and  length  of  the  voyage,  yet,  if  it  has  com- 
menced, though  it  be  only  for  twenty-four  hours  or  less,  the 
risk  is  run,  the  contract  is  for  the  whole  entire  risk,  and  no 
part  of  the  consideration  shall  be  returned."  The  same  rules 
were  laid  down  by  Lord  Mansfield,  C.  J,  in  Loraine  v.  Thom- 
linson,  Doug.  5S7. 

A  ship,  employed  in  the  coasting  trade,  "was  insured 
against  capture  for  12  months **:  "at  1j^.  per  cent,  per 
Inonth,  is/."  The  ship  was  lost  irt  a  storm,  within  the  first 
two  months.  An  action  having  been  brought  for  the  amount 
pf  the  premium  (18/.),  the  defendant  pleaded  non-assumpsit 
as  to  all  e3^cept  3/.,  and  as  to  that  a  tender.  The  jury  found 
a  verdict  for  the  defendant  upon  the  tender,  and  for  the 
plaintiflf  upon  the  other  issue,  for  the  sum  of  15/.,  subject  to 

f  Tyrie  ▼.  Fletcher,  Cow  p.  6G8.  Meyer    g  Tyrie  v.  Fletcher,  Cowp.  668. 
V.  Gre^sun,  B.  R.  £a9U  34  G.  3.    h  Lorftine  v.  TbomlioMn,  Dou|^i.  595, 
Marsh.  563. 


(61)  Upon  an  insurance  at  and  froip  a  place,  if  an  vtsage  can  be 
proved  warranting  a  division  of  the  risk,  the  insured  will  be  entitled 
to  !iii  apportionment  of  the  premium,  in  case  one  of  the  risks  be  not 
Vun.     Long  v,  Allen,  B.  R,  E.  23  G.  3,  Marsh.  a?0. 
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the  opinion  of  the  court,  whether  he  was  entitled  to  recover 
that  sum  of  15/.  or  the  sum  of  3/.  only.  It  was  contended 
on  the  part  of  the  defendant,  that  this  was  not  one  entire 
contract  for  a  year,  but  an  insurance  from  month  to  month 
for  twelve  months ;  •  if  the  policy  had  been  for  a  year,  or 
twelve  months,  and  the  premium  a  gross  sum,  the  court  could 
not  have  apportioned  it,  because  the  risk  in  one  month  might 
be  greater  than  in  another,  but  here  the  parties  have  ap- 
portioned the  premium:  that  the  insurance  was  the  same  as 
if  there  had  been  12  policies  for  each  month.  But  per  Lord 
Mansfield,  C.  J.  it  is  an  insurance  for  twelve  months,  for  one 
gross  sum  of  18/.  They  have  calculated  this  sum  to  be  at 
the  rate  of  15^.  per  month.  But  what  was  to  be  paid  down  ? 
Not  15.V.  for  the  first  month,  and  so  from  month^to  month ; 
but  18/.  at  once. 

A  ship  with  her  cargo  was  insured  "  at  and  from  Honfleur 
to  the  coast  of  Angola^  during  her  stay  and  trade  there,  at 
and  thence  to  her  port  or  ports  of  discharge  in  St.  Domingo, 
and  at  and  from  St  Domingo  back  to  Honfleur  at  a  premium 
of  11/.  per  cent,*'  The  ship  sailed  to  A.,  but  in  this  part  of 
the  voyage  she  was  guilty  ot  a  deviation.  It  was  contended, 
on  the  part  of  the  plamtiif,  that  there  ought  to  be  an  ap- 
portionment and  return  of  premium ;  but  the  court  were 
clearly  of  opinion  that  tliere  .ought  not  to  be  any  return. 
Lord  Mansfield,  C.  J.  said,  the  question  depends  upon  this : 
Whether  the  policy  contains  one  entire  risk  on  one  voyage, 
or  whether  it  is  tq;  be  split  into  six  different  risks  ?  for,  by 
splitting  the  words,  and  taking  "  at"  and  "  from"  separately, 
it  will  make  six ;  viz.  1.  At  Honfleur ;  2.  From  Honfleur  to 
Angola ;  3.  At  Angola,  &c.  The  argument  must  be,  that, 
if  the  ship  had  been  taken  between  Honfleur  and  Angola, 
there  must  have  been  a  return.  By  an  implied  warranty, 
every  ship  must  be  seaworthy,  when  she  first  sails  oti  the 
voyage  insured,  but  she  need  not  continue  so  throughout  the 
voyage ;  so  that,  if  this  is  one  entire  voyage,  if  the  ship  was 
seaworthy  when  she  left  Honfleur,  the  underwriters  would 
have  been  liable  though  she  had  not  been  sq  at  Angola,  &c. ; 
but  according  to  the  construction  contended  for  on  the  part 
of  the  plaintifl*,  she  must  have  been  seaworthy,  not  only  at 
the  departure  from  Honfleur,  but  also  ^Jien  she  sailed  from 
Angola,  and  when  she  sailed  from  St.  Domingo. 

But  if  the  insurance  be  in  effect  on  two  or  more  voyages, 
and  one  or  more  have  not  commenced,  there  shall  be  an 
apportionment  and  return  of  premium  in  respect  of  those 

I  BermOD  ▼.  WoodlN-idge,  P«u{^.  79 1. 
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voyages  which  have  not  commenced,  as  will  appear  from  thfc 
Ibilbwing  case : 

An  insurance  was  effected  upon  a  ship  at  five  guineas  peir 
cent*.,  lost  or  not  lost,  at  and  from  London  to  Halifax,  war- 
ranted to  depart  with  convoy  from  Portsmouth  for  the  voyage 
(62),  Before  the  ship  arrived  at  Portsmouth,  the  convoy" was 
gone.  Notice  of  this  was  immediately  given  by  the  insured 
to  the  underwriter,  and  at  the  same  time  he  was  also  desired 
cither  to  make  the  long  insurance,  or  to  return  part  of  the 

f premium.  The  jury  found  that  the  usual  settled  premium, 
rom  London  to  Portsmotith,  was  one  and  one  half  per  cent, 
and  that  it  was  usual,  in  cases  like  the  present,  for  the  under- 
writer to  return  part  of  the  premium,  but  the  quantum  was 
uncertain.  It  was  stated,  that  the  plaintiff  made  to  the 
defendant  an  offer  of  allowing  him  to  retain  one  and  one  hclf 
per  cent  for  the  risk  from  London  to  Portsmouth.  It  was 
nolden,  that  the  plaintiff  was  entitled  to  recover  such  part  of 
the  premium  as  had  been  given  for  insuring  the  ship  on  the 
voyage  from  Portsmouth  to  Halifax :  Denison,  J.  observing, 
that  it  was  mo^t  equitable  that  the  defendant  should  retain 
the  premium  for  such  part  of  the  voyage  only  as  be  bad  run 
the  risk  of;  that  the  insured  had  a  right  to  have  the  other 
part  restored  to  him«  And  thia  was  agreeable  to  the  general 
principle  of  actions  for  money  had  and  received   to  the 

f>Iamtiff *8  use ;  where  the  defendant  had  no  right  to  retain  it, 
le  must  refund  it  Foster,  J.  added,  that  there  was  not  «ny 
consideration  for  the  remainder  of  the  premium,  u  e,  for  the 
voyage  from  Portsmouth  to  Halifax,  wherein  no  risk  was  run 
by  the  insurer,  who  only  insured  the  voyage  with  convoy ; 
therefore  he  had  no  right  to  retain  the  premium  for  this. 
Wilmot,  J.  said,  that  upon  this  policy  there  were  two  distinct 
points,  of  time,  in  effect  ivvo  voyages,  which  were  clearly  in 
the  contemplation  of  the  parties,  and  only  one  of  the  two 
voyages  was  made,  the  other  not  at  all  entered  upon.  It 
was  a  conditional  contract,  and  the  secon<l  voyage  was  not 
begun,  therefore  the  premium  must  be  returned ;  for  upon 
the  second  part  of  the  voyage  the  risk  never  took  place. 

Lord  Mansfield,  C.  J.,  commenting  on  the  preceding  case 
iii  Tyrie  v.  Fletcher,  Cowp.  (>()9.,  observed,  **  that  the  first 

k  StpreoifMi  T.  Snow,  3  Bnrr.  1237* 


■»^- 


(Qi)  In  Mr,  J.  Blackstone's  report  of  this  case,  1  Bl.  R.  315, 
the  words  of  the  policy  arc^  **  warranted  to  depart  with  convoy  tor 
the  voyage,*'  omitting  the  words  **  from  Portsmouth." 
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1)bject  of  iasuranoe  was  from  London  to  Halifax :  but  if  the 
Ahip  did  not  depart  from  Portsmouth  with  convoy,  then 
there  was  to  be  no  contract  from  Portsmouth  to  Halifax : 
why  then,  the  parties  have  said,  ^  we  make  a  contract  from 
London  to  Halifax,  but,  on  a  certain  contingency,  it  shall 
only  be  a  contract  from  London  to  Portsmouth/  That  con- 
tingency not  happening,  reduced  it  in  fact  to  a  contract  from 
London  to  Portsmouth  only."  AH  the  judges  in  deliveringf 
their  opinion  laid  the  stress  upon  the  contract  comprising  two 
distinct  conditions,  and  considering  the  voyage  as  being  in 
fact  two  voyages.  And  in  Bermon  v.  Woodbridge,  Doug.  790. 
the  same  learned  judge  observed,  that  in  Stevenson  v.  Snow 
there  was  a  contingency  specified  in  the  policy,  upon  the  not 
happening  of  which  the  insurance  would  cease.  It  depended 
on  the  contingency  of  the  ship  sailing  with  convoy  from 
Portsmouth,  v/hether  there  should  be  an  insurance  from  that 
place.  This  necessarily  divided  tlie  risk,  and  made  two 
voyages.  And  in  Loraine  v.  Tbomlinson,  Doug.  587.  Lord 
Mansfield  again  remarked,  that  Stevenson  v.  Snow  was  de* 
cided  on  the  ground  of  there  being  two  voyages. 

The  next  case  in  which  an  apportionment  has  been  allowed 
is  that  of  Long  v.  Allen,  B.  R.  E.  a5  G.  3.  Park,  390. 
Marsh.  670.  'I'here  the  terms  of  the  policy  were,  "  at  and 
from  Jamaica  to  London,  warranted  to  depart  with  convoy." 
The  ship  sailed  without  any  convoy.  An  express  usa^e  was 
found,  that  on  insurances  couched  in  the  same  terms  with  the 
policy  in  question  the  premium  had  been  returned,  deducting 
one  half  per  cent,  if  the  ship  departed  without  convoy.  The 
court  decided  in  favour  ol  tlie  return  of  premium,  on  the 
ground  of  the  usage. 

In  Rothwell  v.  Cook,  1  Bos.  and  Pul.  172.  the  policy  was 
on  ship,  *'  at  and  from  Hull  to  Biiboa,  warranted  to  aepart 
from  England  with  convoy  :'*  the  ship  sailed  from  Hull  to 
Portsmouth,  and  thence  departed  with  convoy,  which  not 
being  direct  for  Biiboa  she  afterwards  left,  and  was  captured : 
the  warrantry  not  having  been  complied  with,  the  plaintiff 
would  have  been  nonsuited,  but  it  was  insisted  that  ne  was 
entitled  to  a  verdict  for  the  premium,  which  was  found 
accordingly.     On  motion  to  set  aside  this  verdict.  Eyre, 
C.  J.  said,  the  verdict  now  stands  for  the  return  of  the  whole 
premium,  and  the  question  is,  whether  it  should  stand  for 
the  whole,  for  none,  or  for  a  part  ?   If  for  a  part,  I  do  not 
know  how  we  are  to  settle  it;   it  must  depend  on  there 
being,  or  not  being,  some  rule  to  be  found  to  direct  us  in 
making  the  decision.    Certain  it  is,  that  if  the  ship  had  been 
lost  in  coming  round  !o  Portsmouth,  the  underwriters  would 
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have  been  liable;  it  is  not  therefore  reaMiiable,  that  they 
should  have  been  so  liable  without  retaining  a  proportion  of 
the  premium.  You  should  inquire  whether  there  is  any  rate 
of  premium  among  the  underwriters  from  Hull  to  Portsmoutbi 
and  whether  the  premium  has  ever  been  apportioned  where 
there  has  been  only  one  insurance,  without  distinguishing 
the  different  risks  in  the  policy.  If  you  can  find  any  rule,  1 
recommend  you  to  adopt  it  But  if  you  cannot  agree,  we 
think  the  whole  premium  ought  not  to  be  returned ;  and, 
therefore,  the  present  verdict  must  be  set  aside,  and  the  case 
go  to  a  new  trial.    Rule  absolute. 

Where  there  is  an  agreement  to  return  part  of  the  premium^ 
"  if  the  ship  arrioe,**  the  assured  will  be  entitled  to  a  return, 
in  the  event  of  an  arrival  of  the  ship  at  the  port  of  destination, 
although  it  should  appear,  that  the  ship  has  sustained  a  loss 
occasioned  by  a  sea  risk',  or  that  the  ship  has  been  captured 
and  recaptured,  and  the  assured  has  been  obliged  to  pay  the 
salvage".  But  every  arrival  of  the  ship  at  the  port  ot"  her 
destination  is  not  an  arrival  within  the  fair  construction  of  the 
agreement;  such,  for  instance,  as  an  arrival  in  possession  of  an 
enemy  at  a  neutral  port,  to  which  she  was  insured,  or  an 
arrival  at  her  port  in  England  as  the  property  of  other  persons 
after  a  capture.  In  short,  it  must  be  an  arrival  at  the  destined 
port  in  the  course  of  her  voyage*. 

The  captors  of  a  ship  and  cargo  effected  an  insurance ; 
restitution  was  afterwarcte  awarded  to  the  owners  (with  the 
exception  of  a  small  part  of  the  cargo);  it  was  holden,.that 
the  captors  were  not  entitled  to  a  return  of  premium ;  for 
they  had  possession  of  the  property  insured ;  and  if  it  were 
a  legal  capture,  they  were  entitled ;  if  it  were  not,  the 
Court  of  Admiralty  might  amerce  them  in  the  damages  and 
costs,  and  they  had  a  right  to  insure  themselves  against  a 
decision,  which  might  have  loaded  them  with  damages  and 
costs  •. 

Policy  at  and  from  Gottenburgh  to  Riga  upon  goods  and 
shipi  b^inning  the  adventure  upon  the  goods  from  the 
loading  thereof  aboard  the  ship  at  Gottenburgh — it  appeared 
that  there  were  not  any  goods  laden  at  Gottenourgh  but  only 
at  London ;  it  was  holaen,  that  as  the  risk  upon  the  goods 
never  commenced,  the  plaintiff  was  entitled  to  a  proportional 
return  of  premium'.  In  the  preceding*^ase  the  adventure 
upon  the  goods  is  expressly  mentioned  to  begin  from  the 
loading  at  Gottenburgh ;  but  if  the  place  had  beenoraitted^ 

I  Siaond  t.  Boyiiell,  Dou|cl.  969.  o  Bochm  ▼.  Bell,  8  T.  R.  154. 

m  AyuiitT.  Rodgenij|7T.  R.43I.  p  Horncyer  T.  LusbiiigtoD,  is  Eatt» 

M  Adm.  by  KeoyoD,  C.  J.  S.  C.  46. 


the  (M^url  would  have  intended  a  loading  at  the  place  whence 
Ihe  voyage  commenced'. 

The  formal  receipt  in  the  policy  is  conclusive  evidence  of 
the  receipt  of  the  premium  as  between  the  assured  and  un- 
derwriter in  an  action  for  the  return  of  the  premium'. 

Where  the  assured  or  his  agent  •  has  been  guilty  of  fraud, 
as  Where  the  assured  knew  that  the  ship^  was  lost,  at  the  time 
bf  effecting  the  policy,  the  premium  cannot  be  recovered;  and 
the  same  rule  holds,  where  the  contract  of  insurance  is  illegal", 
unless  the  assured  was  ignorant  of  the  illegality  at  the  time  of 
effecting  the  insurance' ;  or  unless  every  thing  has  been  done 
by  the  assured  which  lay  in  his  power  to  legalize  the  voyage^^^ 
though  the  endeavour  has  failed. 

A  policy  broker  is  the  agent  of  both  the  assured  and  under^^ 
writer,  and  is  the  trustee  for  the  assured  as  long  as  the  policy- 
remains  in  his  hands,  to  adjust  and  receive  returns  of  premium 
for  him  When  the  events  have  happened  on  wliich  they  are  to 
be  made.  Hence  the  broker,  having  notice  that  the  events 
have  happened  which  intitle  the  assured  to  such  returns, 
is  authorized  to  deduct  so  much  from  the  gross  amount  of 
the  premiums,  and  to  pay  over  the  difference  only  to  the  un* 
der  writer*. 

In  assumpsit,  oh  ti  policy  of  insurance*,  with  a  count  for 
money  had  and  received,  the  defendant  had  not  paid  any  mo- 
ney into  court  The  defence  was,  that  the  ship  Was  not  sea- 
worthy ;  on  which  point,  without  any  direct  evidence  of  fraud, 
the  case  was  submitted  to  the  jury.  General  verdict  for  de- 
fendant. N.  It  was  not  intimated  to  the  jury,  that  the  plain- 
tiff was  intitled  to  a  verdict  for  a  return  of  premium.  On  an 
application  to  the  court,  it  was  holden  that  the  plaintiff  was 
intitled  to  a  verdict  for  the  premium  on  the  count  for  money 
had  and  received;  but  the  court  hoped,  that  in  future  the 
counsel  would  in  his  opening  demand  the  premium,  in  every 
case  where  it  was  intended  to  insist  upon  it  on  failure  of  his 
claim  for  the  loss. 

Where  a  total  loss  is  recovered,  thefe  cannot  be  a  return  of 
premium  for  convoy,  because  the  total  loss  includes  the  entire 
premium  added  to  the  invoice  priced 

<l  Spitta  ▼.  Woodrokn,  9  Taunt.  41 6.  x  Com  ▼.  Bruce,  is  East,  326. 

r  DaUell  ▼.  Muir,  i  Cttmv.N.  P.C.  y  Heatigr  t.  Staaiforth,  B.  R.  E.  T. 

533.  56  Geo.  3. 

■  CUapmaii  ▼.  Fraaer,  B.  R.  T.  89  6.  %  SbeeT.CIarkawi,  19  Eaat,  507. 

3.  Park,  317.  a  Pcason  ▼.  Lee,  C.  B.  M.  4i  G.  3. 
t  Tyler  t.   Home,    London  Sittin«:s        2  Bos.  &  Pal.  330. 

after  H.  T.  85  G.  3.  Lord  Mansiicid,  b  Per  Jury  j  in  Langhom  V.  AUantt^ 

C.J.  Park,  217.  4Tattnt.51]. 

tt  Lowry  v.  Bonrdien,and  other  cases, 

ante,  vol.  i.p.  94. 


97%  INSURANCE. 

Upon  a  mere  misrepresentation  without  fraud,  where  th«, 
risk  never  attache^t  the  assured  is  intitied  to  a  return  of  the* 
premium^ 


BB 


XII.  Of  Bottomry  and  Respondentia. 

Bottamry,-^Av  agreement  entered  into  by  the  owner,  or, 
under  certain  circumstances,  by  the  master  of  a  ship  (63), 
whereby,  in  consideration  of  a  sum  of  money  advancea,  (for 
the  purpose  of  enabling  the  borrower  to  fit  out  the  ship,  or 
purchase  a  cargo  for  an  mtended  voyage)  the  borrower  under- 
takes to  repay  the  same  with  k  stipulated  interest,  if  the 
voyage  shall  terminate  successfully,  and  binds  himself  and 
the  ship  and  tackle  for  the  due  perfonnance  of  the  agree- 
ment, 18  termed  bottomry.  The  term  •*  bottomry  *  is  derived 
from  the  original  language  of  the  agreement,  which  merely 
spoke  of  the  keel  or  bottom  of  the  ship;  but  the  expression 
was  always  considered  as  being  used  figuratively,  viz.  pars 
pro  toto.  l*his  agreement  is  sometimes  made  in  the  form 
of  a  deed-poll,  called  a  bill  of  bottomry,  executed  by  the 
borrower,  and  sometimes  in  the  form  oi  a  bond  with  a  pe- 
nalty. 

An  assured  on  bottomry  cannot  recover  against  the  under- 
writer, unless  there  has  been  an  actual  total  loss  of  the  ship  *: 
for  if  the  ship  exist  in  specie,  in  the  hands  of  the  owners, 
though  under  circumstances  that  would  intitle  the  assured  oo 
the  ship  to  abandon,  it  will  prevent  its  being  an  utter  loss 
within  the  meaning  of  the  bottomry  bond. 

Respondentia. — ^If  the  loan  is  not  upon  the  vessel,  but  upon 
the  goods  and  merchandize,  which  must  necessarily  be  sold 
or  exchanged  in  the  course  of  the  voyage,  then  by  the  terms 
9f  the  agreement  the  borrower  only  personally  is  bound  to 
answer  the  contract,  who  therefore,  in  this  case,  is  said  to  take 
up  money  at  respondentia. 

Bottomry  and  respondentia  differ  very  materially  from  a 

▼.  Paritiuflon,  4  Taast.  640.        s  ThompMMi  ▼.  The  Roy.  Ex.  Am. 

.   Conp.,  1  M.  &  S.  30. 


{63)  In  a  foreign  country,  in  the  labsence  of  the  owners,  and  in 
cases  of  necessity,  the  master  may  take  up  money  on  bottomry  for 
the  use  of  the  ship. 
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viinple  loan\  1.  In  the  case  of  a  loan  the  money  is  at  the 
risk  of  the  borrower,  and  must  be  repaid  at  all  events.  But 
where  money  is  lent  on  bottomry  or  respondentia,  the  money 
is  at  the  risk  of  the  lender  during  the  voyage.  3.  Upon  a 
loan,  legal  interest  only  can  be  reserved.  But  upon  bottomry 
or  respondentia,  any  interest  upon  which  the  parties  agree 
may  be  reserved. 

By  Stat.  7  G.  1.  c.  21.  s.  2.  **  all  contracts  and  agreements 
made  or  entered  into  by  any  of  his  Majesty's  subjects,  or  any 
person  or  persons  in  trust  for  them,  for  the  loan  of  any  money 
by  way  of  bottomry  on  any  ship  or  ships  in  the  service  of  fo- 
reigners, and  bound  to  or  designed  to  trade  in  the  East  Indies, 
are  void." 

By  Stat  19  G.  2.  c.  37.  s.  5.  "  all  money  lent  on  bottomry, 
or  at  respondentia,  upon  ships  belonging  to  any  of  his  Ma- 
jesty's suDJects,  bounn  to  or  from  the  East  Indies,  must  be 
lent  only  on  the  ship,  or  upon  the  merchandizes  on  board,  and 
shall  be  so  expressed  in  the  condition  of  the  bond,  and  the 
benefit  of  salvage  shall  be  allowed  to  the  lender,  who,  alone 
shall  have  a  right  to  make  insurance  on  the  money  so  lent; 
and  no  borrower  of  money  shall  recover  more  than  the  value 
of  bis  interest  on  the  ship,  or  in  the  effects  laden  on  board,  ex- 
clusive of  the  money  so  borrowed;  and  in  case  it  shall  appear 
that  the  value  of  his  share  in  the  ship,  or  the  effects  on  board, 
does  not  amount  to  the  full  sum  or  sums  he  has  borr(5wed  as 
aforesaid,  such  borrower  shall  be  responsible  to  the  lender  for 
so  much  of  the  money  borrowed,  as  he  has  not  teid  out  on  th6 
ship  or  Hierchandize  laden  thereon,  with  lawful  interest  for  the 
same,  in  the  proportion  the  money  laid  out  shall  bear  to  the 
whole  money  lent,  notwithstanding  the  ship  or  merchandize 
shall  be  totally  lost" 

By  Stat.  10*  Car.  2.  c.  6.  (made  perpetual  by  stat  22  and  23 
Car.  2.  c.  11. 8. 12.)  reciting  that  masters  and  mariners  of  ships, 
having  insured  or  taken  upon  bottomry  greater  sums  of  money 
than  the  value  of  their  adventure,  do  wilfully  cast  away,  burn, 
or  otherwise  destroy,  the  ships  under  their  charge,  to  the  mer- 
chants and  owners'  great  loss;  for  the  prevention  thereof  for 
the  future,  it  is  enacted,  **  that  if  any  captain,  master,  mariner, 
or  other  officer,  belonging  to  any  ship,  shall  wilfully  cast  away, 
burn,  or  otherwise  destroy,  the  ship  unto  which  he  belongs, 
or  procure  the  same  to  be  done,  he  shall  sutler  death  as  a 
felon"  (64). 

A  M«rsb,  634. 


(64)  For  other  statutes  relating  to  the  destructiou  of  vhips,  see 
«ate,  p.  99I/  n.  (2^)* 
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XIII.  Insurance  upon  Lives, 

The  insurance  of  life  is  a  contract  whereby  the  insurer \ 
in  consideration  of  a  certain  premium,  either  in  a  gross  sum 
or  by  annual  payments,  undertakes  to  pay  to  the  person  for 
whose  benefit  the  insurance-  is  made,  a  stipulated  sum  of 
money,  or  an  annuity  equivalent,  upon  the  death  of  the 
person  whose  life  is  insured,  whenever  this  shall  happen,  if 
the  insurance  be  for  the  whole  life:  or  in  case  it  shall  happen 
toithin  a  certain  period,  if  the  insurance  be  for  lesser  term  than 
for  life. 

The  utility  of  this  species  of  insurance  is  obvious.  Per* 
sons  possessed'of  life  incomes  are  hereby  enabled  to  secure, 
after  their  death,  a  competent  provision  for  their  families;  and 
they  are  also  enabled,  even  in  tneir  life-time,  in  cases  of  urgent 
necessity,  to  raise  money  by  way  of  loan,  (which  they  could 
riot  do  on  mere  personal  security);  for,  by  insuring  their  lives 
to  the  amount  of  the  sum  Borrowed,  the  lender  may  be  cer- 
tain of  having  repaid  the  money  lent  in  the  event  of  their 
death.  By  these  insurances  also,  the  fines  to  be.  paid  upon 
the  renewal  of  leases,  or  on  the  descent  of  copyhold  estate^, 
may  be  provided  for*. 

Several  corporations  and  societies  have  been  established  for 
the  assurance  of  lives.  Among  these  the  following  may  bc^ 
mentioned;  1.  The  Amicable  Society,  established  in  170(i* 
2.  The  Royal  Excliange  and  JLondon  Assurance,  in  the  reign 
of  George  the  First  3.  The  Equitable  Assurance,  1703- 
4.  The  Westminster  Society.  5.  The  Pelican  Lif^Insurancet 
6.  The  Globe  Insurance.  7.  The  London  Life  Association^ 
established  May,  1806,  No.  48,  St.  Paul's  Church-yard.  The 
distinguishing  principle  of  the  London  Life  Association  is, 
that  the  assured  are  to  be  partakers  of  the  benefit  arising 
therefrom  during  life ;  the  profits,  when  ascertained,  are  to 
be  divided  among  the  proprietors,  in  proportion  to  the  amount 
pf  their  respective  interests  in  the  society,  on  the  most  equit* 
able  plan,  and  are  to  be  payable  to  tHem  during  their  re? 
spective  lives,  at  such  times  and  in  such  manner,  as  the  court 
of  directors,  under  the  sanction  of  a  general  court  of  pro* 
prietors,  shall  appoint.  8.  The  Rock  Life  Assurance  Com- 
pany, (established  A.  D.  1806,)  New  Bridge-street,  Black-» 
friars.  In  this  institution,  each  proprietor  is  under  the  neces* 
sity  of  insuring  a  sum  on'his  own  life,  if  accepted  by  the  dit 
rectors,  or  on  that  of  an  approved  nominee,  to  the  amount  of 

h  Marsh,  6^4.  c  AIaivb,$({H, 
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one  quarter  of  the  stock  standing  in  his  name.  The  repre-f 
sentatives  of  the  insured  are  to  receive  a  certain  sum  at  bis  de- 
cease, and  also  such  addition  as  may  have  been  made  to  that 
sum  by  the  previous  resolution  of  the  society,  agreeably  to  the 
deed  of  settlement.  The  insured  are  either  psoprietors  or 
non-proprietors.  The  proprietors  are  answerable  each  to  a 
certain  amount;  they  deposit  a  certain  sum,  and  form  a 
capital  sufficient  to  answer  all  continp;encies.  The  insured 
non-proprietors,  have  not  any  share  m  the  risk;  they  pay 
certain  premiums,  in  consideration  whereof,  at  their  decease, 
their  representatives  will  become  intitled  to  the  sum  ill- 
sured,  and  will  partake  equally  with  the  proprietors  in 
such  addition  as  may  have  been  made  at  different  times  to 
each  policy. 

The  making  insurances  on  lives,  or  other  events,  wherein 
the  insured  had  no  interest,  having  introduced  a  mischievous 
kind  of  gaming,  it  was  enacted  by  stat.  14  Geo.  3.  c.  48.  first, 
**  that  no  insurance  should  be  made  by  any  person,  body  po- 
litic or  corporate,  on  lives,  or  on  any  other  event,  wherein  the 
person  for  whose  benefit,  or  on  whose  account  the  policy  is 
made,  has  no  interest,  or  by  way  of  gaming  or  wagering. 
2dly,  That  in  every  policy  on  lives  or  other  events,  the  name 
of  the  person  interested,  or  on  whose  account  it  is  made,  must 
be  inserted.  3dly,  That  no  greater  sum  should  be  recovered, 
or  received  from  the  insurer,  than  the  amount  of  the  interest 
of  the  insured  (65). 

Whether  the  insured  has  an  interest  within  the  meaning 
of  the  preceding  statute,  is  sometimes  the  subject  of  litiga- 
tion; as  to  which,  it  has  been  holden,  that  a  creditor  has  an 
insurable  interest  in  the  life  of  his  debtor,  at  least  where  he 
h^  onlv  the  personal  security  of  the  debtor''  (66).  But 
although  a  creditor  may  insure  the  life  of  his  debtor  to  the 
extent  of  his  debt,  yet  such  a  contract  is  substantially  a 
contract  of  indemnity  a^iinst  the  loss  of  the  debt*,  and, 
therefore,  if,  after  the  death  of  the  debtor,  his  executors 
pay  the  debt  to  the  creditor,  the  latter  cannot  afterwards 

• 

d  Anderson  ▼.  Edie,  Hit.  179S,  per        e  Godaall  r.  Boldero,  9  East,  79. 
Ld.  KeuyoD,  C.J.  at  N.  P.  Park, 
43S. 


{(is)  Marine  ipsurances  are  expressly  exempted  from  the  opera- 
tion of  this  statute.     See  the  proviso  in  the  4th  section. ' 

(66)    See  the  remarks  of  Serjeant  Marshall  on  this  point  10 
p.  673,  4,  5. 
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recover  upon  the  policy,  although  the  debtor  died  iusolvefif, 
and  the  executors  were  furnished  with  the  means  of'pay* 
meut  by  a  third  party,  it  being  immaterial  from  what  fund 
the  debt  has  been  discharged  so  as  the  creditor  has  received 
satisfaction. 

• 

But  where  the  debt  accrues  by  virtue  of  an  illegal  security, 
as  a  note  for  money  won  at  play,  such  interest  is  not  in- 
8urable^ 

In  an  action  on  an  insurance  on  the  life  of  J.  S.>  for  one  year, 
and  during  the  life  of  the  plaintiiF,  but  in  case  the  plaintiff 
should  die  before  J.  S.  the  policy  to  be  void;  it  appeared  that 
J.  S.  had  granted  an  annuity  to  the  plaintiRV  late  brotlier, 
which  annuity  he  had  bequeathed  to  persons  not  parties  to 
this  insurance,  having  appointed  the  plaintiff  executor  of  bis 
will,  and  directed  hun  to  make  assurance.  It  baring  been 
objected,  that  the  insurance  was  made  by  a  person  not  having* 
any  beneficial  interest.  Lord  Kenyon,  C.  J.  held  this  to  be  a 
sufficient  interest  to  support  the  action,  observing,  that  the 

Slaintiff  could  not  assent  to  the  legacy,  before  the  testator's 
ebts  were  paid,  without  being  guilty  of  a  devastavit;  and, 
being  executor,  all  the  interest  of  the  testator  vested  in  him. 
The  cause  proceeded,  but  it  appearing,  that  J.  S.  was  in  a 
dying  state,  when  the  policy  was  eflected,  the  defendant  had 
a  verdict. 

Before  a  policy  of  insurance  upon  a  life  is  effected,  it  it 
usual  for  the  party  (whose  life  is  the  object  of  the  insurance) 
to  subscribe  a  written  declaration,  touching  his  age,  state  of 
health,  (e.  g.  whether  he  has  ever  had  the  small  pox,  gout, 
&c.)  and  other  circumstances. 

The  substance  of  this  declaration  is  recited,  and  the  whole 
is  incorporated  by  reference  in  the  policy ;  at  the  end  of  which 
a  proviso  is  usually  inserted,  declaring  the  policy  to  be  void ' 
in  case  the  insured  should  die  upon  the  seas,  or  go  beyond  the 
limits  of  Europe,  without  leave  obtained  from  the  directors, 
or  commit  suicide,  or  die  by  the  hands  of  justice,  or  if  the  age 
of  the  assured  exceed  years,  or  if  the  assured  be  af- 

flicted with  any  disorder  which  tends  to  the  shortening  of 
life  (67);  or  in  case  the  declaration  should  contain  any  aver- 
ment which  is  not  true. 

f  Dwypr  ▼.   Edie,    London    Sittingrs    ^  TiddweU    r.    Aukentem,     Peake^i 
•fiter  H.  1788,  BuUcr,  J.  Park, 432.  N.  P.  C.  I5l. 


(67}  U  is  not  to  be  concluded*  that  a  disorder  with  which  a  per- 
4  WaUon  ?.  Mainwarin^  4  Taunt.  76;^. 
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Such  are  the  conditions  which  are  usually  re^aired^  vary* 
ing,  however,  according  to  the  regulations  of  the  different 
insurance  companies.  The  policy  of  imposing  these  terms  is 
obvious;  for  if  there  be  not  any  warranty  or  condition  on  the 

Eart  of  the  insured,  the  insurer  is  subject  to  all  risks,  unless 
e  can  shew  that  there  has  been  a  fraudulent  concealment  or 
suppression  of  the  truths 


XIV.  Insurance  against  Fire^ 

By  this  contract^  the  insurer,  in  consideration  of  a  certain 
premium  received  by  him,  either  in  a  gross  sum,  or  by  annual 
payments,  undertakes  to  indemnify  the  insured  against  any  loss 
or  damage  which  he  may  sustain  in  his  houses,  or  other  build- 
ings, goods,  and  merchandize,  by  fire,  during  a  limited  period 
of  time. 

h  Stackpole  v.  Sim^ti,  Per  Ld.  Mans-  i   MarHh.  681. 

field,  C.  J.,  H.  T.  1779,  Park,  437. 


Mon  is  afflicted  before  he  affects  an  iosurance  on  his  life,  is  a  **  dis^ 
order  tending  to  shorten  life**  within  the  meaning  of  the  declara- 
tion, from  the  mere  circumstance  that  he  afterwards  dies  of  \U  if  it 
be  not  a  disorder  which  generally  has  that  tendency.- 

J.  S.  was  warranted  in  ^ood  health  at  the  timeof  making  the  policy. 
In  an  action  on  the  policy,  it  appeai^ed,  that  in  consequence  of  a 
wound  which  J.  S.  had  received  in  battle  many  years  before,  and 
which  had  occasioned  a  partial  relaxation  or  palsy,  he  could  not  retain 
his  urine  or  forces.  This  had  not  been  mentioned  to  the  insurer.  J.  S. 
died  of  a  fever.  It  was  proved  by  several  physicians  and  surgeons, 
tliat  the  wound  had  not  any  connection  with  the  fever,  that  the  want 
of  retention  was  not  a  disorder  that  shortened  life,  and  that  the 
party  might,  notwithstanding,  have  lived  to  the'  common  age  of 
man.  Lord  IVfanstield  told  the.  jury,  that  the  only  question  was, 
whether  the  parly  was  in  a  reasonably  good  stale  of  health,  and  such 
a  life  as  ought  to  be  insured  on  common  terms?  The  jury,  upon 
this  direction,  found  a  verdict  for  plaintiff.  Ross  v.  firadshaw, 
IBI.  R.3I2. 

A  warranty  that  the  party  is  in  a  good  state  of  health  will  not  be 
falsified  by  shewing,  that  he  was  troubled  with  spasms  and  cramps, 
and  violent  fits  of  the  gout.  Willes  v.  Poole,  at  N.  P.,  178O. 
Alarah.  669. 
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are  insurance. 

A  policy  of  insurance  against  fire  is  a  contract  which  is  nofc 
in  its  nature  assignable'^;  it  is  merely  a  special  agreement  with 
the  person  insuring,  that  the  insurer  will  indemnify  him 
against  such  loss  or  damage  as  he  may  sustain.  The  policy, 
however,  may,  and  frequently  is,  assigned  with  the  consent  of 
the  insurer. 

In  order  to  intitle  the  plaintiff  to  recover  on  a  policy  of  in- 
surance iagainst  fire,  it  must  appear,  that  the  policy  was  duly 
stamped. 

The  amount  of  the  stamp  duty  on  insurances  against  fire  is 
fixed  by  stat  55  Geo.  3.  c.  184.  Schedule,  Part  I.,  and  is  three 
shillings  per  cent,  on  insurances  upon  buildings,  goods,  or  other 
property,  from  loss  by  fire  only. 

It  is  necessary  that  the  insured  should  have  an  interest  or 
property  at  the  time  of  insuring',  and  at  the  time  the  loss  hap-> 
pens;  and  in  case  of  loss,  the  insured  can  only  recover  to  the 
extent  of  bis  interest,  insurances  against  fire  being  within  the 
Stat.  14  G.  3.  c.  48. 

The  form  of  the  policy  used  by  the  different  companies  is 
nearly  the  same.  The  principal  difference  consists  in  the  ar- 
ticles of  the  printed  proposals,  which  are  incorporated  by  re- 
ference with  the  policy,  and  are  to  be  considered  as  part  of 
the  contract". 

By  the  printed  proposals  of  a  fire  insurance  company", 
it  was  stipulated,  "  that  the  insured  should  procure  a  certi- 
ficate of  the  minister,  &c.  of  the  parish,  importing  that  they 
knew  the  character  of  the  insured,  &c.**  it  was  holden,  that 
the  procuring  such  certificate  was  a  condition  precedent 
to  the  right  of  the  insured  to  recover;  and  that  supposing 
the  minister,  &c.  had  wrongfully  refused  to  grant  such  cer- 
tificate, it  would  not  vary  the  case,  the  rule  being,  that  if  a 
person  undertake  for  the  act  of  a  stranger,  that  act  must  be 
done. 

The  policy  usually  provides,  that  "  no  loss  or  damage  by 
fire,  happening  by  any  invasion,  foreign  enemy,  or  any  mi- 
litary or  usurped  power  whatsoever,  will  be  made  good  by  the 


msurer." 


The  words  "  usurped  power,"  in  the  proviso*,  mean  an 

k  P«r  Ld.  King,  Ch.  tii  Lynch  ▼.  Dal-  m  Set  RouUHge  r.  finrrell,  i  H.  Bl. 

zell,  3  Bro.  P.  C.  497«hut  iiiTomliD'fi  954. 

ed.  4  Bro.  P.  C.  431 .  D  Wor»ley  ▼.  Wood,  6  T.  R.  710.    See 

\   Per  Ld.  Hnrriwiike  in  tlie  Sadler^a  also  Old  man,  v.  Bewicke,  2  H.  Bl. 

Cunip.  V.  Badrock,  2  Atk.55S.    Seo  577. 11.  to  tbetaroe  effect. 

tba  gtalvte  iu  the  pr^cedio^  sectioo.  o  Driokwater  ▼.  London  Aia.,9  Wila.. 

303.    Wilmot,  S89. ».  C. 
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fovftsion  from  abroad,  or  an  internal  rebellion,  not  the  power 
oi  a  common  mob. 

The  Sun  Fire  Office,  in  the  year  1727,  introduced  into 
the  preceding  exception  the  words  "  civil  commotion,**  by 
reason  of  which  it  was  holden^,  that  the  office  was  not  liable 
for  a  loss  sustained  by  the  plaintiff,  whose  house  and  distil- 
lery were  set  on  fire  by  the  mob  during  the  jiQts  in  the  year 
1780  (68). 

If  a  person  who  is  not  a  linen  draper,  insures  his  "  stock 
in  trade,  household  furniture,  linen^  wearing  apparel,  and 
plate,"  by  a  policy  against  fire,  this  will  not  protect  linenr 
drapery  eopds  subsequently  purchased  on  speculation ;  and 
the  word  linen  in  the  policy  must  be  confined  tg  household 
linen  or  linen  used  by  way  pf  apparel ^ 

A  policy  of  insurance  (against  fire)  is  effected  on  the  stock 
^nd  utensils  of  a  sugar-house,  the  different  stories  of  which 
were  heated  by  a  chimney  running  up  to  the  top.  By  the 
negligence  pf  the  plaintiffs  servants,  in  omitting  to  open  the 
register,  the  heat  was  considerably  increased,  by  means  of 
which  large  quantities  of  the  su^r  were  spoiled ;  but  no 
damage  was  occasioned  to  any  thing  but  the  sugar,  and  no 
greater  fire  existed  than  on  ordinary  occasions;  held'  that 
ihis  was  not  a  loss  by  fire  within  the  policy. 

In  a  policy  of  insurance  against  loss  by  fire",  from  half  a 
year  to  half  a  year,  the  insured  agreed  to  pay  the  pren^ium 
Jialf-yearly,  "  as  loqg  as  the  insurers  should  a^ree  to  accept 
.the  same,"  within  fifteen  days  after  the  expiration  of  the 
former  half-year ;  and  it  was  also  stipulated,  that  np  insur- 
ance should  take  place  until  the  premium  was  actually  paid ; 
a  loss  happened  within  fifteen  days  after  the  epd  of  one  half- 
year,  but  before  the  premium  for  the  next  was  paid ;  it  was 
holden,  that  the  insurers  were  not  liable,  though  the  insured 

p  Laiigd»leT.Mason,Park,425. Marsh.  and    afterwards  con6rii)/ed  by  tint 

689.  Court,  4  Camp.  N.  P.  C^  360.  8.  P. 

^  Watchoni  v.  Langford,  3  Camp.  N.  s  Tarletgn  v.  Stanifortb,  S  T.  R.  695. 

P.  C.  494.  Jud§^iient  affirmed    iu    Exch.  Ch. 

f  Austin  U  ano.  v.  Drewe,  1  HoU*b,  |  Bos.  ii  Pul.  471. 
N.  P.  C.   1S6.    C.  p.   Gibbs,  C.  J. 


(68)  The  plaiDti if  afterwards  brought  his  action  against  th(^  hun- 
dred upon  the  riot  act,  I  G.  1,  c.  5.  s.  C.  and  recovered.  Marsh, 
/69l«  An  iusarance  cogipany  having  paid  a  loss  occasioned  by 
riots,  may  recover  back  such  loss  in  an  action  against  the  hundred, 
pn  the  above  act,  suing  in  the  name  and  with  the  consent  of  the 
insured.     Mason  r.  Sainsbury,  E.  a  2  G.  3.  B.  R.  Marsh.  691, 
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tendered  die  premium  before  the  end  of  the  fifteen  daytf^ 
but  after  the  loss. 

By  a  policy  under  seal%  referring  to  certain  printed  pro* 
posals,  a  fire  office  insured  the  defendant's  premises  from 
11th  of  November,  1802,  to  25th  December,  1803,  for  a  cer- 
tain premium,  which  was  to  be  paid  yearly  on  each  25th  of 
December,  and  the  insurance  was  to  continue  so  long  as  the 
insured  should  pay  the  premium  at  the  said  times,  and  the 
office  should  agree  to  accept  it  By  the  printed  proposals 
it  was  stipulated,  that  the  insured  should  make  all  tuture 
payments  annually,  at  the  office,  within  fifteen  days  after 
the  day  limited  by  the  policy,  upon  forfeiture  of  the  benefit 
thereof,  And  that  no  insurance  was  to  take  place  till  the  pre- 
mium were  paid ;  and  by  a  subsequent  advertisement  (agreed 
to  be  taken  as  part  of  the  policy),  the  office  engaged  that  all 
persons  insured  there,  by  policies  for  a  year  or  more,  had 
been  and  should  be  considered  as  insured  for  fifteen  days 
beyond  the  time  of  the  expiration  of  their  policies ;  it  was 
holden,  notwithstanding  this  latter  clause,  (tne  insured  hav- 
ing, before  the  expiration  of  the  year,  had  notice  from  the 
office  to  pay  an  increased  premium  for  the  year  ensuing,  or 
otherwise  they  Avould  not  continue  the  insurance,  and  the 
insured  having  refused  to  pay  such  advanced  premium)  that 
the  office  was  not  liable  for  a  loss  which  happened  within 
fifteen  days  from  the  expiration  of  the  year  for  which  the 
insi}rance  was  made ;  though  the  insured,  after  the  loss,  and 
before  the  fifteen  days  expired,  tendered  the  full  premium 
which  had  been  demanded ;  for  the  effect  of  the  whole  con- 
tract, &c.  taken  together,  was  only  to  give  the  insured  an 
option  to  continue  the  insurance  or  not,  during  fifteen  days 
after  the  expiration  of  the  year,  by  paying  the  premium  for 
the  year  ensuing,  notwithstanding  any  intervening  loss,  pro- 
vided the  office  had  not,  before  the  end  of  the  year,  deter- 
mined the  option,  by  giving  notice  that  they  would  riot  renew 
the  contract. 

In  covenant  ai^ainst  the  defendants,  who  were  members 
of  the  Sun  fire-office,  a  tender  was  pleaded  and  money  paid 
into  court,  under  the  19  G.  2.  c.  37.  s.  7.  It  was  objected, 
that  the  statute  did  not  extend  to  insurances  against  loss  by 
fire ;  but  the  court  overruled  the  objection^  on  the  ground, 
that  the  statute  was  not  necessarily  confined  to  marine  insu- 
rances ;  that  it  ought  to  be  construed  as  extensively  as  the 
mischief,  and  there  was  as  much  reason  to  have  money  paid 
into  court  on  a  fire  insurance  as  on  any  other*. 

t  Sdryi  T.  Jamct,  6  East,  571.  n  Solomon.?.  Bewicke,  9  Taunt.  317. 


(    981     ) 


CHAP.    XXVI. 


LIBEL, 

I.  Of  the  nature  of  a  Libels  and  in  what  Cases  an 
Action  may  he  maititained  for  this  Injury. 
Ih  Of  the  Declaration  atid  Pleadings. 
III.  Of  the  Evidence. 


I.  Of  the  Nature  of  a  Libels  and  in  what  Cases  an 
Action  may  be  maintained  for  this  Injury, 

Pl  libel  is  a  malicious  defamation  expressed  in  printing  or 
writing,  or  by  signs,  pictures,  &c.  tending  to  injure  the  re* 
putation  of  another,  and  thereby  exposing  such  person  to 
public  hatred,  contempt,  or  ridicule  (1). 

A/i  action  on  the  case  is  maintainable  against  any  person, 
who  falsely  and  maliciously  publishes  any  libel  against 
another. 

As  there  is  a  difference  between  the  malignity  and  inju- 
rious consequences  of  slanderous  words  spoken  or  written^ 
the  one  being  sudden  and  fleeting,  the  other  piermanent,  de- 
liberate, and  disseminated  with  greater  ease ;  many  words 
which,  if  spoken,  would  not  be  actionable,  are  actionable,  i^ 

ft  Auitin  T.  Culpeper,  3  Show.  314.  King  v.  Lake,  Hardr.  470.  Per  Hale,  C.  B. 


(1)  '*  If  any  man  deliberately  or  maliciously  publishes  any  thing 
in  writing  concerning  another,  which  renders  him  ridiculous,  or 
tends  to  hinder  mankind  from  associating  or  having  intercourse 
with  him,  an  action  lies  against  such  publisher.'*]  Per  Wilmot,  C.  J. 
2  Wils.  403.—"  I  have  no  doubt  that  the  writing  and  publishing 
any  thing  which  renders  a  man  ridiculous,  is  actionable.**-— Per 
Bathurst,  J.,  S,  C.  See  also  the  same  opinion  expressed  by  Gould, 


bsi 


Libel. 


jiublished  in  thd  way  of  libel  (2).  Hence  the  Word!  swindte^i 
if  ^/)o&en  of  another,  (unless  it  be  spoken  in  relation  to  hii 
trade  or  business)  is  not  actionable** ;  but  if  it  be  published 
in  the  way  of  libel,  it  is  actionable*.  Hence,  also,  the  pub-» 
lication  of  a  letter' containing  some  verses,  in  which  plain- 
tiff was  called  an  itchy  old  toad,  was  deemed  a  libels  S6 
the  publication  of  a  letter,  irt  which  plaintiff  was  stated  to 
be  one  of  the  most  infernal  villains  that  ever  disgraced  human 
nature,  has  been  holden  actionable,  without  proof  of  special 
damage*. 

A  fair  ancl  candid  comment  on  a  place  of  public  enteiiain^ 
inent,  in  a  newspaper,  is  not  a  liber. 

In  like  manner  a  comment  upon  a  literary  production^ 
exposing  its  follies  and  errors,  ftnd  holding  up  the  author  to 
ridicule,  will  not  be  deemed  a  libel,  provided  such  comment 
does  not  exceed  the  limits  of  fair  and  candid  criticism,  by 
attacking  the  character  of  the  writer^  unconnected  with  his 
publication ;  dnd  a  comment  of  this  description  every  one 
nas  a  right  to  publish,  although  the  author  may  suffer  a 
lo?s  from  it  Such  a  loss  the  law  does  not  consider  as  an 
injury ;  it  is  a  loss  which  the  party  ought  to  sustain,  inas- 
much as  it  is  the  loss  of  fame  and  profits  to  which  he  was 


■ 

b  Savile  V.  Janlinc,  3  H .  Bl.  53 1 . 
c  J\An&oii  V.  Stuart,  i  T.  R.  749. 
d  Villers  v.  Moosley,  2  Wils.  403. 


e  BcUt.  Stone,  i  Bos.&  Pul.  331. 
f  Uibdin  v<  Smtrd,  1  Esp.  N.  P.  C.  S8. 
KeuyoD,  C.  J« 


(2)  In  Bradley  v:  Methtvyn,  B.  R.  M.  10  G.  2.  MSS.  which 
vas  an  action  on  the  tase  for  a  libel,  Ld.  Hardwicke,  C.  J.  observed, 
that  "  the  present  case  is  not  for  words,  but  for  a  libel,  in  which 
the  rule  is  different,  for  some  words  may  be  actionable,  or  prosecuted 
by  way  of  indictment,  if  reduced  into  writinjfj  which  would  not  bd 
$(0,  if  spoken  only.  For  the  crime  in  a  libel  does  not  arise  merely 
from  the  scandal,  but  from  the  tendency  which  it  has  to  occasion 
a  breach  of  the  peace,  by  makiuj^  the  scandal  more  public  and 
lasting,  And  spreading  it  abroad  ;  which  was  so  determined  in  this 
court,  in  the  case  of  King  v.  Griffin,  Hil.  7  Geo.  2."  Thissuhject 
was  much  discussed  in  Thbrley  v.  E.  of  Kerry,  on  error  in  Excb. 
Ch.  4  Taunt.  365.  where  a  defamatory  writing,  imputing  hypocrisy 
to  the  earl,  and  that  he  used  religion  as  a  cloak  for  unworthy  pur- 
poses, was  holden  to  be  actionable;  Sir  James  Mansfield,  who  de- 
livered the  judgment,  observing,  that  he  was  bound  by  the  later 
authorities,  although  the  distinction  between  speaking  and  wridng 
Was  not  to  be  found  in  Rolle*s  Abridgment,  or  th^  earlier  editions 
of  Comyas*s  Digest.  The  action  was  a  common  action  od  tht 
base,  and  not  an  action  for  scaudalum  magnatum. 
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*ht)t  fairly  etiti tied '.  But  if  a  person,  under  the  pretence  of 
criticising  a  literary  work,  detames  the  private  character  of 
'the  author,  and  instead  of  writing  in  the  spirit,  and  for  the 
purpose^  of  fair  and  candid  discussion,  travels  into  collateral 
matter,  and  introduces  facts  not  stated  in  the  work,  accom- 
panied with  injurious  comments  upon  them,  such  person  is 
a  libeller,  and  liable  to  an  action  ^. 

A  fair,  plain,  unvarnished  account  of  the  proceedings  of 
a  court  of  justice,  is  not  a  libeP  (3),  but  a  highly  coloured 
account  of  such  proceedings,  mixed  up  with  insinuations  of 
perjury^,  cannot  be  justified. 

A  false  or  scandalous  matter  contained  in  a  petition  to  a 
committee  of  Parliament^,  or  in  articles  of  the  peace  ex- 
hibited to  justices  of  the  peace,  or  in  any  other  proceeding 

^  CanPT.  Hood,  i  Camp.N.  P.  C.  355.    i  Curry  v.  Walter,  i  Bos.  &  Pul.  58$. 
n.  EUenboroug^h,  C.  J.  bnt  Bee  i  M .  aud  S.  979, 881 . 

ii  ^ii^litiogale  ▼.  Stockdale,    London    k  Stiles  v.  Nokes,  7  East,  493. 

Sittiuss  after  H.  T.  49  G.  3.  EIIcd-    1    1  Hawk.  B.  1.  c  73-  «•  8.    Moulton 
boroug^h,  C.  J.  v.  Clapham,  B.  II.  B.  15  Car.  1.  Sir 

W.  Jones,  431.     March,  so,  S.  C. 


(3)  In  the  case  of  the  King  v.  Wright,  8  T.  R.  293.  the  conrt 
refused  to  grant  a  criminal  information  against  a  bookseller  for 
printing  a  true  copy  of  a  Report  of  a  Committee  of  the  House  of 
Commons,  though  it  reflected  on  the  character  of  an  individuaL 
*•  It  must  not  be  taken  for  granted,  that  the  publication  of  every 
matter  which  passes  in  a  court  of  justice,  however  truly  represented, 
is,  under  all  circumstances,  and  with  whatever  motive  published, 
justifiable  ;  but  that  doctrine  must  be  taken  with  grains  of  allow- 
ance." Per  Ld.  Ellenborough,  C,  J.  and  Grose,  J.  in  Stiles  v. 
Nokes,  7  £ast,  503.  *Mt  often  happens  that  circumstances  ne- 
cessary for  the  sake  of  public  justice  to  be  disclosed  by  a  witness  in 
a  judicial  inquiry,  are  very  distressing  to  the  feelings  of  individuals, 
on  whom  they  reflect;  and  if  such  circumstances  were  afterwards 
wantonly  published,  I  should  hesitate  to  say,  thift  such  unnecessary 
publication  was  not  libellous,  merely  because  the  matter  had  been 
given  in  evidence  in  a  court  of  justice."  Per  Lord  Ellenborough, 
C.  J.,  S.  C.  *'  If  a  member  of  Parliament  publish  in  the  news- 
papers his  speech,  as  delivered  in  Parliament,  and  it  contains 
charges  of  a  slanderous  nature  against  an  individual,  an  information 
will  lie  for  a  libel ;  though  had  the  words  been  merely  delivered  in 
Parliament,  they  would  be  dispunishable  in  the  courts  at  West- 
minster." The  King  v.  Ld.  Abingdon,  1  Esp.  N.  P.  C.  22§, . 
The  King  v.  Creevey,  1  Maule  and  Selwyn,  273.  S.  P.  and  that 
the  circumstance  of  the  speech  being  published  for  the  purpose  of 
correcting  a  misrepresentation,  will  not  render  the  author  less 
Amenable  to  the  common  law  in  respect  of  the  publication* 
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in  a  regular  course  of  justice,  will  not  make  the  complaint 
amount  to  a  libel. 

Although  that  which  is  written  may  be  injurious  to  the 
character  of  another"*,  yet  if  done  bond  fide^  or  with  a  view 
of  investigating  a  fact,  in  which  the  party  making  it  is  in«> 
terested,  it  is  not  libellous.  Hence,  where  an  advertisement 
was  published  by  the  defendant,  at  the  instigation. of  A.  the 
plaintiff's  wife,  for  the  purpose  of  ascertaining  whether  the 

glaintiff  had  another  wife  living  when  he  married  A.;  it  was 
olden,  that  although  the  advertisement  might  impute  biga- 
my to  the  plaintiff,  yet  having  been  published  under  such 
authority,  and  with  such  a  view,  it  was  not  libellous. 

A  letter  written  confidentially  to  persons  who  employed 
A.  as  their  solicitor",  conveying  charges  injurious  to  his 
professional  character  in  the  management  of  certain  con* 
cerns  which  they  entrusted  to  him,  and  in  which  B.  the 
writer  of  the  letter  was  likewise  interested,  was  holden 
not  to  be  a  libel. 

A  defamatory  writing",  expressing  only  one  or  two  letteni 
of  a  name,  in  such  a  manner,  that,  from  what  goes  before 
and  follows  after,  it  must  necessarily  be  understood  to  signify 
such  a  particular  person,  in  the  plain,  obvious,  and  natural 
construction  of  the  whole,  and  would  be  nonsense  if  strained 
to  any  other  meaning,  is  as  properly  a  libel,  as  if  it  had  ex-, 
pressed  the  whole  name  at  large ;  for  it  brings  the  utmost 
contempt  upon  the  law,  to  suffer  its  Justice  to  be  eluded  by 
euch  trifiin^  evasions. 


II.  Of  the  Declaration  and  Pleadings. 

Venue. — ^Thts  is  a  transitory  action,  and  consequently  the 
Tenue  may  be  laid  in  any  county. 

It  may  be  stated  as  a  general  rule,  that  the  venue  cannot 
be  changed  in  this  action ;  to  this  rule,  however,  there  are 
tlie  two  following  exceptions.  Ist,  Where  the  writing  and 
publication  are  confined  to  the  same  county'.  In  this  case 
the  venue  may  be  changed  into  such  county  *».  2d,  If  the 
libel  be  sent  out  of  England  in  a  letter,  the  venue  may  be 
changed  into  that  county  in  which  the  letter  was  written '. 

m  Delauy  ▼.  Jones,  4  Esp.  N.  P.  C.  p  Pinkncy  v.  Collins,  i  T.  R.  571. 

191.  q  Freemui  v.  Norris,  3  T.  R.  306.  E. 

»  IVrDougall   ▼.   Clariflffe,   l    Camp.  of  Kerry  v.  Tborley,  B.  R.  M.  49 

N.  P.  C.  967.  Lfl.  EUenborougb  C.J.  G.  3.  MS.  S.  P. 

•  Hurt's  Casp,  Tiin.  IS  Ann.  Hawk,  r  Metcalf  r.  Markham,  3  T.  R.  65$. 

bQok  I'  c.  79*  i>  5« 
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According  to  the  usual  form  of  the  declaration  in  this 
action,  after  the  prefatory  averments  which  the  circumstances 
of  the  case  may  render  necessary  as  inducement  to  the  action, 
the  plaintiff  states,  **  that  the  defendant  falsely  and  maii-< 
ciously  wrote  and  published  (4)  of  and  concerning  (5)  the 
plaintiff  a  false,  &c.  libel,  which  libel  is  according  to  the 
tenor  and  effect  following :"  the  libel  is  then  set  forth  in  hac 
verba^  accompanied,  however,  with  the  necessary  innuendos, 
in  order  to  illustrate  and  explain  the  tendency  and  bearing 
of  the  libel,  and  to  give  it  its  force  and  application ;  and  in 
this  part  of  the  declaration  care  must  be  taken,  that  the  libel 
be  so  set  forth,  as  to  agree  with  that  produced  in  evidence. 
If  the  nature  of  the  case  requires  it,  several  counts  are  added, 
stating  the  case  with  variations,  according  to  the  discretion  of 
the  pleader.  The  declaration  then  concludes  with  the  da- 
mage, either  general,  which  the  law  supposes  to  have  been 
sustained,  or  special,  which  the  party  has  actually  sustained, 
in  consequence  of  the  publication  of  the  libel. 

The  words  of  the  libel  ought  to  be  stated  on  the  record,  in 
order  that  the  defendant  may,  if  he  thinks  fit,  demur,  and 
bring  before  the  court  the  question  whether  they  amount  to 
a  libel.  Hence  it  is  not  sufficient  to  declare  that  the  de- 
fendant published  a  libel  concerning  the  plaintiff  in  his  trade, 
purporting  that  his  beer  was  of  bad  quality,  and  sold  by  de- 
ficient measure ;  the  libel  itself  ought  to  be  set  out  And 
such  declaration  is  bad  on  general  demurrer*. 

If  the  libel  be  written  in  a  foreign  language,  the  original 
should  first  be  set  forth  in  the  declaration,  and  then  the  trans- 
«|ation^ 

Of  the  Pleadings. 

The  general  issue  in  this  action  is,  not  guilty. 

If  the  matter  of  the  libel  be  true,  the  defendant  may 

«  Wood  w.  Brown,  6  Taunt.  169.  t  Zenobio  ▼.  Axtell,  6  T.  R.  169. 


(4)  Although  the  publication  of  the  libel  must  be  stated  in  the 
declaration,  yet  it  will  be  sufficient  to  state  such  matter  as  amounts 
to  a  publication,  without  using  the  formal  word  published.  Bald- 
win V.  Elphinston,  2  Bl.  R.  1037. 

(5)  Judgment  was  arrested  after  verdict,  because  it  was  not  laid 
that  the  libel  was  **  of  or  concerning  plaintiff,"  in  Lowlield  v. 
Bancroft  and  another^  Str.  934,  and  in  R.  v*  Marsden,  4  Maule 
find  SelwyO)  l64. 
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plead  it  in  justification  (6) ;  but  in  such  justification^  if  therd 
be  any  thing  specific  in  the  subject,  issuable  facts  ought  to 
be  stated,  and  not  general  charges  of  misconduct ;  for  where 
a  libel  charged  an  attorney  with  gross  negligence,  falsehood, 
prevarication,  aiid  excessive  bills  of  costs  in  the  business 
which  he  had  conducted  for  the  defendant;  it  was  holden^ 
that  a  plea  in  justification  repeating  the  same  general  charges, 
without  specifying  the  particular  acts  of  misconduct  was 
bad,  upon  demurrer;  and  that  it  was  incumbent  on  the  de- 
fendant, who  must  be  taken  to  know  the  particular  acts  of 

XL  Holmes,  Gent,  one  &c.,  r.  Catetby,  i  Tuunt.  543 • 


•« 


(6)  The  only  authorities  of  which  1  am  aware,  for  this  positiont 
are  the  dicta  of  Hobart,  C.  J.  in  Lake  v.  Hatton,  Hob.  Rep.  953., 
and  of  Holt,  C.  J.  in  an  anonymous  case,  1 1  Mod.  99. ;  but  the 
position  is  warranted  by  the  opinion  of  the  profession)  and  the  prac-* 
tice  at  the  present  day.  See  J'Ansdn  v.  Stuart,  I  T.  R.  750. 
And  in  the  case  of  Piunkett,  solicitor-general  of  Ireland,  v*  Cob« 
bett,  tried  before  LfOrd  Ellenborough,  C.  J.  M iddx.  Sittings,  26th 
May,  ]  804,  (which  was  an  action  on  the  case  for  a  libel,  to  which  the 
defendant  had  pleaded  N.  G.)  it  was  observed,  by  Lord  £llen« 
borough,  C.  J.  in  his  direction  to  the  jury^  that^  **  in  ease  the  libel 
had  been  truet  it  would  have  been  open  to  the  defendant  to  have  jus^ 
tified  it  on  the  record,^^  It  is  worthy  of  remark,  however,  that 
thou^^h  this  doctrine  is  now  taken  for  certain,  yet  it  was  not  consi* 
dered  as  settled  even  so  late  as  the  year  1735 :  for  in  the  King  v. 
Roberts,  B.  R*  M.  T.  8  G.  2.  MSS^  on  a  motion  for  an  ioforma- 
tion  against  the  defendant  for  a  libel.  Lord  Hardwicke,  C.  J.  thus 
expre^ed  himself:  "  It  is  said,  that  if  an  action  were  brought,  the 
fact,  if  true,  might  be  justified  ;  but  J  think  that  is  a  mistake;  such 
a  thin^  was  never  thought  of  in  the  case  of  Harman  v.  Delaney. 
£.  4  Geo.  2.  (Str.  898;.)  I  never  heard  such  a  justification  in  an 
action  for  a  libel  every  hinted  at.  The  law  is  too  careful  in  dis- 
countenancing such  practices.  All  the  favour  that  I  know  truth 
affords  in  such  a  case  is,  that  it  may  be  shewn  in  mitigation  of  da* 
mages  in  an  action,  and  of  the  fine  upon  an  indictment  or  an  in* 
formation." 

Information  against  defendant  for  publishing  a  libel  against 
Mr.  Swinton,  of  Wadham  College,  Oxon,  accusing  him  of  sodo* 
mitical  practices.  Lee,  C.  J.  rejected  evidence  offered  of  de* 
feudant*s  reasons  for  the  accusation,  \\Zk  that  the  supposed  pathic 
had  informed  him  of  them,  saying,  that  the  only  question  was^ 
whether  defendant  was  guilty  of  publishing  the  libel.  It  had  been 
always  holden,  that  the  truth  of  a  libel  could  not  be  given  in  evi- 
dence by  way  of  justification;  because,  if  the  person  charged  with 
any  crime  is  guilty,  he  ought  to  be  proceeded  against  in  a  legal 
course,  and  not  reflected  upon  in  such  a  manner.    Bull,  N.  P*  9* 


thi&cbn(iuct:»  to  disclose  them.  It  is  not  any  bar  to  the  action^ 
that  the  plaintiff  has  been  in  the  habit  of  libelling  the  defend-^ 
ant' ;  although  it  may  operate  in  mitigation  of  the  damages. 

To  this  action  the  defendant  may  plead  the  statute  of  li- 
mitations^y  that  is,  "  that  the  cause  of  action  did  not  accrue 
at  any  time  within  six  years  next  before  the  commencement 
of  the  plaintiff'^B  action." 


III.  Of  the  Evidence. 

The  libel  must  be  produced,  and,  before  it  is  r^ad,  it  must 
be  proved  that  it  was  published  by  the  defendant.  The  modd 
bf  publication  may  be  proved  in  order  to  enhance  the  da-» 
mages. 

If  it  be  proved,  that  the  libel  was  bought  in  the  shop  of  a 
bookseller*,  of  a  person  acting  in  the  shop  as  the  servant  of  the 
bookseller,  this  will  be  prima  facie  evidence  of  a  publication 
by  the  bookseller,  inasmuch  as  he  has  the  profits  of  the  shopj^ 
and  is  therefore  answerable  for  the  consequences. 

If  the  libel  be  in  a  foreign  language,  in  which  case,  as  it 
has  already  been  observed,  the  libel  must  be  set  forth  in  the 
declaration,  both  in  the  original  language,  and  in  an  English 
translation,  further  proof  will  be  necessary  (7)* 

In  an  action  for  a  libel*,  after  the  libel,  on  which  the  ac- 
tion was  brought,  had  been  read,  the  plaintiff's  counsel  of- 

X  FinQprtytr.Tipper>2Canip;N.  P.C.    t  R.  v.  Almoii,  5  Burr.  9686. 

76-  a  Lee  ▼•  Hnsou,  Pcake'i  >l.  P.  C.  166. 

y  91  Jac.  I.  c.  16. 


(7)  In  the  case  of  the  R.  v.  Peltier,  which  wad  an  information 
against  defendant  for  a  libel  on  Napoleon  fiuonaparte,  the  evidence 
on  the  part  of  the  prosecution  was  as  follows:  i.  A  witness  proved* 
that  he  had  purchased  several  copies  of  the  book,  containing  the 
libel  ip  question,  of  a  certain  bookseller,  which  copies  he  had 
marked  at  the  time.  ?•  The  bookseller  proved  that  defendant 
was  the  publisher  of  the  book,  and  employed  him  to  dispose  of 
the  copies  on  his  account,  and  that  he  had  accounted  for  them. 
S.  An  interpreter  was  then  called,  who  swore  that  he  understood  the 
French  language^  and  that  the  translation  teas  correct.  The  in* 
terpreter  then  reud  the  whole  of  that  which  was  charged  to  be  a  liSel 
in  the  original^  and  then  the  translation  was  i^ead  by  the  clerk  at 
Nisi  Priis, 
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fcred  ill  evidence  other  libels  written  by  the  defendant.  Thi« 
having  been  objected  to,  on  the  ground  that  the  plaintiff 
could  not  give  in  evidence  any  thing  which  would  of  itself 
constitute  a  ground  for  a  distinct  action ;  Lord  Kenyon,  C.  J. 
saidy  he  thought  that  the  evidence  was  admissible,  and  com* 
pared  it  to  actions  for  slander,  in  which  evidence  of  other 
words,  besides  those  stated  in  the  declaration  were  usually 
received  [to  shew  the  malice  of  the  defendant  (8).] 

In  an  action  on  the  case  for  publishing  a  libel  against  the 
defendant  in  a  paper  entitled  the  Weekly  Political  Register ^ 
a  witness  was  called,  who  proved  that  he  had  purchased  one 
of  the  papers  containing  the  libel  in  question  before  the 
action  was  brought ;  he  was  then  proceeding  to  prove  that 
he  had  purchased  another  copy  of  the  same  paper  after  the 
action  was  brought.  This  was  objected  to,  on  the  part  of 
the  defendant,  on  the  ground  that  the  publication  of  the  last- 
mentioned  copy  might  become  the  subject  of  a  future  action, 
and,  therefore,  that  it  ought  not  to  be  given  in  evidence  to 
increase  the  damages  in  this  action.    But  Lord  £Ilenbo- 

!»  Pliinkett  V.  Cobbett,  before  Ld.  Ellenborongb,  Middx.  SUting«,  96tb  May, 

1804,  MSS. 


(8)  Charltcr  v.  Barret,  Peake's  N.  P.  C.  22.  So  in  Rustel 
V.  Macquister,  Middx.  Sittings  after  H.  T.  1807f  I  Camp.  N.  P.  C. 
49.  n.  the  plaintiff,  having  proved  the  words  laid  in  the  declara- 
tion, offered  evidence  of  other  actionable  words  spoken  by  the  de- 
fendant afterwards ;  this  being  objected  to  on  the  ground  that  these 
latter  words  might  become  the  subject  of  a  future  action,  Ld.  £U 
lenborough  overruled  the  objection,  observing,  that  evidence  might 
be  given  of  any  words  as  well  as  any  act  of  the  defendant  to  shew 
quo  animo  he  spoke  the  words  which  were  the  subject  of  the  action. 
Still,  however,  it  would  be  the  duty  of  the  judge  to  tell  the  jury, 
that  they,  must  give  damages  for  those  words  only,  which  were  the 
subject  of  the  action.  So  per  Sir  J.  Mansfield,  in  Finnerty  v. 
Tipper,  Sittings  after  H.  T.  49  G.  3.  "  In  actions  for  words,  it  has 
been  allowed  to  give  evidence  of  words  subsequently  spoken,  for 
the  purpose  of  shewing  that  the  original  words  were  spoken  mali^ 
ciously  and  to  injure:"  but  see  Mead  v.  Daubigny,  Peake's 
N.  P.  C.  125.,  where,  in  an  action  ft>r  slander.  Lord  Kenyon,  C.  J. 
confined  this  doctrine  to  words  not  actionable  in  themselves ;  ad- 
mitting, however,  that  such  words  might  be  given  in  evidence, 
although  it  appeared  they  were  not  spoken  to  the  same  person, 
to  whom  the  slander  was  alleged  in  the  declaration  to  have  beea 
spoken.  N.  This  distinction  was  exploded  by  Lord  Ellenborough 
in  the  preceding  case  of  Rustel  v.  Macquister,  who  observed  that 
it  was  not  founded  upon  any  principle* 
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rough,  C.  J.  was  of  opinion,  that  although  it  was  not  admi^^ 
sible  for  the  purpose  of  aggravating  the  damages,  yet  it  was 
evidence  to  shew  that  the  paper  was  circulated  deliberately. 
But  in  Finnerty  v.  Tipper*^,  Sir  J.  Mansfield  ruled,  that  the 
plaintiff  could  not  give  in  evidence  other  subsequent  libels 
published  concerning  him  by  the  defendant,  unless  they  di- 
rectly referred  to  the  libel  set  forth  in  the  declaration. 

It  is  not  competent  to  a  defendant  charged,  with  having 
published  a  libel,  to 'prove  that  a  paper  similar  to  that  for 
the  publication  of  which  he  is  prosecuted,  was  published  on 
a  former  occasion  by  other  persons,  who  have  never  been 
prosecuted  for  it*. 

Proof  that  the  libel  was  contained  in  a  letter*  directed  to 
the  plaintiff,  and  delivered  into  the  plaintiff's  hands,  is  not 
sufficient  proof  of  publication  to  maintain  an  action  (9). 

'  There  having  been  in  a  libellous  letter  a  reference  to  a 
newspaper^;  as  the  authority  upon  which  the  libel  was 
founded,  it  was  holden,  that  the  newspaper  referred  to  might 
be  given  in  evidence  on  the  general  issue,  in  mitigation  of 
damages. 

Plaintiff  declared  as  proprietor  and  editor  of  a  newspaper'; 
it  was  proved,  that  plaintiff  was  proprietor,  but  that  his 
servant  was  editor;  this  was  holden  to  be  a  fatal  variance. 

The  proceedings  against  the  printers,  publishers,  and  pro- 
prietors of  newspapers,  either  civilly  or  criminally  (10),  for 

c  8  Cftmp.  N.  P-  C  79.  Hornbrook,  Devon  Summ.  Atsice^ 

d  R.v.  HoU  ST.R.  436.  1819.  M.S. 

•  PhilUpt  V.  Jaiisen,  s  Eip.  N.  P.  C.  f  Mullet  v.  Hulton,  4  Esp.  N.  P.  C. 

695.  fter  Kenyon,  C.  J.    S.  P.  ad-  948-  Ellenborough,  C.  J. 

mitted   by    Chambre,  J.  in   R.   v.  g  Heriot  v.  Staart,  1  Esp.  N.  P.C.  497.. 


(9)  The  same  point  was  admitted  in  Hick's  case,  in  the  Star 
Chamber,  Hob.  215.  But  an  indictment  or  information  may  be 
sustained  in  this  case,  because  such  letter  being  a  provocation  to  a 
challenge  and  breach  of  peace,  is  considered  as  a  misdemeanor. 
Per  Chambre,  J.  in  R.  v.  Hornbrook,  Devon  Summer  Assizes, 
1812,  who  there  said  •*  It  is  not  necessary  to  constitute  a  publi- 
cation in  a  criminal  prosecution  to  shew  that  it  has  been  published 
to  the  world.  It  is  sufHcient  if  it  is  sent  to  the  party  libelled,  its 
criminality  depending  upon  its  tendency  to  provoke  the  party  li- 
belled to  a  breach  of  the  peace.'* 

(10)  The  proprietor  of  a  newspaper  is  answerable  criminally  as 
well  as  civilly  for  the  acts  of  his  servants,  in  the  publication  of  a 
libel,  although  it  can  be  shewn,  that  such  publication  was  without 
the  privity  of  the  proprietor.    R,  v.  Walter,  3  Esp.  N.  P.  C,  2N 
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ftny  libel  contained  in  such  paper  are  ranch  facilitatecl  by  ^ 
late  statute,  viz.  38  G.  3.  c.  78.  by  which  it  is  enacted^,  that 
no  pei*son  shall  print  or  publish  any  newspaper,  until  an  affi- 
davit (or  affirmation,  in  case  of  a  quaker)  shall  have  been  de^ 
livered  at  the  stamp-office,  setting  forth*  the  real  and  true 
names,  additions,  descriptions,  and  places  of  abode,  of  tli^ 
printer,  publisher,  and.of  all  the  proprietors,  if  they  uo  not 
exceed  two,  exclusively  of  printer  and  publisher ;  if  they 
do,  then  of  two  such  proprietors,  e:fclusively  of  printer  and 
publisher,  specifying  the  amount  of  shares,  the  true  descripr 
tion  of  the  building  wherein  such  paper  is  intended  to  be 
printed,  and  the  title  of  such  paper,  if  the  proprietors  exceed 
two*^,  then  two  whose  proportional  shares  in  the  property 
phall  not  be  less  than  the  proportional  share  of  any  other  pr6"» 
prietor,  exclusively  df  printer  jtnd  publisher,'  shall  be  named 
and  described  in  the  affidavit  or  affirmation.  I'his  affidavit 
or  affirmation  must  be  renewed  as  often  as  prmter,  &c.  shall 
change  their  abode,  or  printing-office,  or  as  often  as  commis- 
sioners for  stamp  duties  shall  required  It  must  be  signed  by 
the  parties  making  it",  and  taken  by  a  commissioner,  or  person 
specially  appointed  by  commissioners.  It  must  be  sworn  by 
all  the  parties",  if  they  do  not  exceed  four;  if  they  do,  then 
by  four,  who  shall  give  notice  to  the  other  parties  not  swear-? 
ing,  under  a  penalty  of  bOU  Such  affidavits  or  affirmatiom 
shall  befiled^^  and  the  same^  or  certified  copies  thereof^  shall^ 
in  all  proceedings^  civil  and  criminal^  touching  any  newspaper 
therein  mentioned,  be  received  as  conclusice  evidence  of  the 
truth  of  the  matters  contained  in  such  ajfidatit  against  thp 
persons  swearings  and  against  proprietors  named  but  not 
sworn  (11}^  unless  such  persons  shall  have  delivered  to  th^ 

h  S.  1.  m  S.  5. 

f   S.  9.  n  S.  6. 

k  S.  3.  o  S.  Q. 
1   S.4. 


(11)  Before  this  statate,  it  had  been  bolden,  in  the  case  of  R, 
T.  Topham,  H.  31  G.  3.  B.  R.  4  T.  II.  126.,  wli4*re  the  defendant 
was  indicted  for  having  published  in  a  newspaper  a  libel  reflecting 
on  the  memory  of  a  dead  person,  tliat  evidence  that  Uie  paper  had 
been  sold  at  the  office  of  the  defendant,  that  the  defendant,  as  pro- 
prietor of  the  paper,  had  given  a  bond  to  the  stamp-office,  pursuant 
to  Stat.  29  G.  3.  c.  50.  s.  10.  for  securing  the  duties  on  the  ad- 
vertisements, and  that  he  had  from  time  to  time  applied  to  th^ 
stamp-ofiice,  res(>ecting-the  duties  on  the  paper,  was  evidence  to  be 
left  to  the  jury,  to  shew  that  the  defendant  was  the  publisher. 


LIBEL.  99\ 

commisBioners,  previously  to  the  date  of  the  newspaper  in 
question,  an  affidavit  or  affirmation  of  their  having  ceased  to 
be  printers,  &c.  of  such  paper;  and  by  the  11th  section  it  is 
enacted,  that  after  such  affidavit  shall  be  produced  in  evi- 
dence against  the  persons  signing  the  same,  &c.,  and  after  a 
newspaper  shall  oe  produced  in  evidence,  entituled  in  the 
same  manner  as  the  newspaper  mentioned  in  such^  affidavit ; 
and  wherein  the  name  of  the  printer  and  publisher,  and  place 
of  printing,  shall  be  the  same,  it  shall  not  be  necessary  for  the 
plaintiff,  informant,  or  prosecutor,  or  person  seeking  to  re- 
cover any  of  the  penalties  given  by  this  act,  to  prove  that  the 
newspaper,  to  which  such  trial  relates,  was  purchased  at  any 
house,  &c.  belonging  to  or  occupied  by  the  defendants  or 
their  servants,  &c.  or  where  they  usually  carry  on  the  bu-i 
iuiess  of  printing  or  publishing  such  paper,  or  where  the 
same  is  usually  sold. 

The  affidavit,  together  with  the  production  of  a  news* 
paper,  corresponding  in  every  respect  with  the  description 
of  it  in  the  affidavit^,  is  not  only  evidence  of  the  publication 
of  such  paper  by  the  parties  named,  but  is  also  evidence  of 
its  publication  in  the  county  where  the  printing  of  it  is  de« 
scribed  to  be. 

By  the  13th  section,  certified  copies  of  such  affidavits,  &c, 
shall  be  delivered  by  commissioners,  or  proper  officer,  on 
payment  of  Is.  A  copy  of  such  affidavit,  &c.  certified  to 
oe  a  true  copy,  under  the  hand  of  commissioners  or  proper 
officer,  shall,  on  the  proof  of  hand-writing  only,  without 
proving  the  person  signing  to  be  a  commissioner  or  officer, 
be  proof  of  the  swearing,  or  affirmation  and  contents,  and 
that  it  has  been  sworn  or  affirmed  according  to  the  statute. 
Every  printer  or  publisher  musf,  within  six  days  after  pub- 
lication, deliver  a  copy  of  his  paper,  signed  by  himself  or 
his  publisher,  with  his  name  and  place  of  abode,  to  com* 
xnissioner  or  other  officer,  and  any  person  may  apply  for  and 
shall  obtain  the  same  at  any  time  within  two  years  from  the 
day  of  publication,  (on  giving  surety  to  return  it)  for  the 
purpose  of  producing  it  in  evidence  m  any  proceeding  civil 
or  criminal. 

It  was  observed  in  the  preceding  section,  that  where  the 
defendant  contends  that  the  libel  is  true,  he  must  justify  on 
record ;  but  where  the  facts  to  be  proved  on  the  part  of  the 
defendant  do    not  constitute  a  complete  justification,   as 

p  R.  ▼.  Hart,  lo  East,  94.    See  alio      q  S.  17.  b«t  lee  R.  r.  White,  nb.inp* 
li.  r.  White,  3  Camp.  N.  P.  C.  100. 
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tvhere  they  shew  a  ground  of  suspicion  not  amounting  t0 
actual  proof  of  the  plaintiff's  guilt,  such  facts  may  be 
given  in  evidence,  on  the  general  issue,  in  mitigation  of  da<» 
mages'  (12). 

poubts  having  arisen,  v^^hether,  on  the  trial  of  an  indict- 
ment or  information  for  a  libel,  upon  the  plea  of  not  guilty, 
it  was  competent  to  the  jury  to  give  their  verdict  upon  the 
whole  matter  in  issue,  it  was  by  stat  3*2  Geo.  3.  c.  60.  enacted 
and  declared,  that  the  jury  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue,  and 
shall  not  be  required  or  directed  by  the  court  to  find  the  de- 
fendant guilty,  merely  on  the  proof  of  the  publication,  and 
of  the  sense  ascribed  to  the  same  in  the  indictment  or  infor- 
mation :  provided*,  that  the  court  shall  give  their  opinion  and 
direction  to  the  jury  on  the  matter  in  issue,  as  in  other  cri- 
minal cases ;  and  provided  also%  that  the  iuty  may,  in  their 
discretion,  find  a  special  verdict,  and  also"  that  the  defendants, 
if  found  guilty,  may  move  in  an^est  of  judgment  as  before  the 
passing  this  act 

r  Knobel  v,  Faller,  Pcake't  Et.  9S7«  t  S.  s. 

Ed.  9.  a  S.  4. 

■  S.  2. 


(12)  So  in  Sir  John  Earner  v.  Merle,  before  Lord  Ellenborougb, 
which  was  au  action  for  words  of  insolvency,  the  defendant  was 
permitted  to  prove  that  at  the  time  there  were  ramours  in  circula- 
tion that  the  plaintiff's  acceptances  were  dishonoured.  And  in  a 
case  before  Le  Blanc,  J.  at  Worcester,  that  learned  judge  received 
evidence  under  the  general  issue,  that  the  plaintiff  had  been  guilty 
of  attempts  to  commit  the  crime  which  the  defendant  had  im- 
puted to  him.  2  Camp.  N.  P.  C.  259,  254.  So  in  the  case  of 
the  E.  of  Leicester  v.  Walter,  2  Camp.  N-  P.  C.  251.  the  de- 
fendant was  permitted  to  prove,  under  the  general  issue,  in  mlti<« 
gation  of  damages,  that  before  and  at  the  time  of  the  publication 
of  the  libel,  the  plaintiff  was  generally  suHpected  to  be  guilty  of 
the  crime  thereby  imputed  to  nim,  and  that  on  account  of  thi» 
suspicion,  his  relations  and  acquaintance  bad  ceased  to  associate 
with  him% 
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MALICIOUS  PROSECUTION. 

I.  Of  the  Action  on  the  Case  for  a  Malicious  Prose^ 

cation^  and  in  what  Cases  such  Action  may  be 
maintained. 

II.  Of  the  Declaraiion^^Defence — Evidence, 


I.  Of  the  Action  on  the  Case  for  a  Malicious  Prosecu^ 
tion^  ofid  in  what  Cases  such  Action  may  be 
maintained. 

^N  action  on  the  case  lies  against  any  person  who  mali- 
ciously,  and  without  probable  cause,  prosecutes  another, 
whereby  the  party  prosecuted  sustains  an  injury,  either  in 
person,  property,  or  reputation. 

The  action  on  the  case  for  a  malicious  prosecution,  bears  a 
strong  analogy  to  the  old,  and  now  obsolete,  action  for  a  con- 
spiracy; hence,  it  is  frequently  termed  an  action  on  the  case 
in  the  nature  of  a  conspiracy*.  But  the  grounds  of  the  old 
action  for  conspiracy  are  narrow  and  confined,  when  com- 
pared with  those  on  which  the  action  on  the  case  for  mali- 
cious prosecution  is  founded. 

The  action  for  a  conspiracy  having  been  framed  according 
to  the  precise  terms  of  a  writ  in  the  register,  whose  limits 
it  does  not  presume  to  transgress,  lies  only  in  cases  where 
two  or  more  persons  maliciously  conspire  to  indict  any  per-? 
son  falsely  of  treason  or  felony**,  who  is  afterwards /a w/////y 
acquitted.  The  action  on  the  case  for  a  malicious  prosecu- 
tion varies  its  form  as  the  circumstances  of  each  particular 
grievance  may  require.    Whatever  engines  of  the  law  malice 

m  Manili  ▼.  Vaughan  and  another,  Cro.  Treby,   C.  i.  that  a   conspiracy  lies 

Eliz.  701.     Mills  V.  Mills,  Cro.  Car.  only  for  procuriofp  another  to  be  in- 

939.  dieted  for  treason  at  fdony^  where  lifo 

jb  See  the  opinious  of  Holt,  C.  J.  and  was  in  danger.    X^.  Raym.  379. 

VOL.  14.  a 
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may  employ  to  compass  its  evil  designs  against  innocent  and 
unofTending  persons,  whether  in  the  shape  of  indictment  or 
informations  which  charge  a  party  with  crimes  injurious  to 
his  fame  and  reputation,  and  tend  to  deprive  him  of  his  liber- 
ty ;  or  whether  such  malice  is  evinced  by  malicious  arrests, 
or  by  exhibiting  groundless  accusations  merely  with  a  view 
to  occasion  expense'  to  the  party,  who  h  under  the  necessity 
of  defending  himself  against  them,  this  action  on  the  case 
affords  an  adequate  remedy  to  the  party  injured.  It  may  be 
brought  against  one  only* ;  and  where  it  is  brought  against  two 
or  more  defendants,  although  a  conspiracy  be  alleged  in  the 
declaration,  and  a  verdict  be  found  for  all  the  defendants 
except  one,  yet  plaintiff  will  be  entitled  to  judgment'.  On 
the  contrary,  the  action  for  a  conspiracy  must  be  brought 
against  two  persons  at  the  least  <,  because  the  gist  of  the 
action  is  the  conspiracy;  and  if  one  only  be  found  guilty  **, 
or  if  all  except  one  are  discharged  by  matter  of  law^  the 
action  fails.  And  to  maintain  an  action  for  a  conspiracy,  the 
party  indicted  must  have  been  acquitted  upon  a  good  indict- 
ment'^  by  verdict,  for  such  is  the  language  of  the  writ, 
"  legUimo  modo  acqiiietatus**  or  "  lawfully  acquitted,"  which 
imports  such  an  acquittal  of  the  crime  charged  as  will  entitle 
the  party  to  plead  outer  f aits  acquit,  in  case  he  be  afterwards 
prosecuted  for  the  same  crime^  But  in  an  action  on  the 
case  for  a  malicious  prosecution,  it  is  not  necessaxy  that  the 
plaintiff  should  allege  or  prove  such  an  acquittal ;  for  it 
may  be  brought  under  circumstances  which  preclude  the 
possibility  of  such  an  acquittal ;  as,  1st,  where  a  bill  of  in- 
dictment has  been  preferred  and  returned  ignoramus". 
2dly,  Where  the  indictment  has  been  preferred  coram  non 
judice^.  And  lastly,  where  the  party  has  been  acquitted  on 
a  defect  in  the  indictment  ^ 

Formerly,  indeed,  it  was  supposed,  that  an  acquittal  on 
the  ground  of  the  insufficiency  of  the  indictment  was  a 
material  objection,  where  the  subject  matter  of  the  indict- 
.raent  did  not  affect  the  reputation  of  the  party  accused,  and 
be  had  not  been  imprisoned,  because  scandal  and  imprison- 
ment were  at  that  time  considered  as  the  only  kinds  of 


c  Moor  r.  Shutter,  3  SKow.  995.  i  lb.  in  noti. 

d  Jonef  V.  GwynD,  Gilb.  R.  185.  10  k  Bro.  Conspiracie,  pi.  93. 

M«>d.  148.914.  1  Gilb.  199. 

e  MilU  V,  Mills,  Cro.  Car.  939  m  Payn  v.  Porter,  Cro.  Jac.  490.  Afr* 
f  Price  ▼.  Crofts,  Raym.  180.  Pollard        3  Koll.  R.  188. 

▼.  Evaos  aud  others,  3  Show.  50.  See  n  l  Rol.  Abr.  1 19rpl.  9. 

also  Subley  ▼.  Molt,  1  Wils.  3iu.  o  Jones  ▼.  Gwynn,  Gilb.  185.  Wickt  r* 
w  F.  N.  B.  s6o.  4to.  ed.  1755.  Feutham,  4  T.  R.  947. 

b  98  Asa.  13.  cited  in  F.  M.  fi.  960. 
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damage  for  which  this  action  would  lie.  But  it  having 
been  decided  in  the  case  of  Savile  y.  Roberts^,  that  the  ex- 
pense  incurred  by  a  groundless  prosecution,  without  scandal 
pr  imprisonment  of  the  party  accused,  was  suQicient  to 
support  this  action  where  the  indictment  was  good,  quoad 
the  damage ;  it  was  shortly  afterwards  hqlden,  in  a  case  ^ 
where  the  subject  matter  of  the  indictment  did  not  affect 
the  reputation  of  the  plaintiff,  and  where  the  only  damage 
which  the  plaintiff  had  sustained  was  the  expense  attend- 
ing the  prosecqtion,  that  this  action  might  be  maint;iined, 
although  the  plaintiff  had  been  prosecuted  qi)  ^  ii^Bufi^cient 
indictment 

The  decision  of  Savile  v.  Roberts  has  been  cpnfirmed  hy 
the  case  of  Smith  V.  Hixon,  Str.  977.  more  fully  reported  in 
Ca.  Ten^p,  Hard^.  54.  where  it  was  adjudged,  that  a  hus- 
band alone  might  maintain  an  actipn  for  the  n^^licious  pro- 
secution of  his  wife,  the  expenses  of  which  had  been  d^efrayed 
by  the  husband.  The  case  of  Jones  v.  Gwynn  was  recog- 
nized in  Chambers  v.  Robinson,  Str.  691.  and  in  Wicks  v, 
Fentham,  4  T.  R.  347.  where  it  was  holden,  that  this  action 
would  lie,  although  plaintiff  had  been  acquitted  on  a  defect 
in  the  indictment,  the  subject  ipatter  pf  which  did  npt  affect 
his  reputation. 

The  grounds  of  the  action  fbr  a  malicious  prosecution  arp 
the  malice  of  the  defendant,  either  express  ( 1 )  or  implied  % 

p  Salk.  13.  Par|1i.4l6.  Ld;  E^ym^djA,    q  Jones  7.  Gvyao^  GUb^  185.  10  ifo4| 

S.  C,  148.314, 

r  Purcel  v.  Rf acnaoiara,  9  East,  36 1. 

(1)  If  the  indictment  be  found  by  the  grand  jury,  the  plaintiff 
fnust  prove  express  malice,  per  Holt,  C.  J.  Lord  Haym.  38  U 
unless  the  facts  lie  within  the  knowledge  of  defepdant.  ParroU 
V.  Fishwicky  Bull.  N.  P.  14.;  hut  in  a  fuller  note  of  this  case, 
9  £ast»  962.  Q.  (b)  it  appears  that  this  position  lu  hardly  warrauted* 
The  case  t^as  this;  in  ^n  action  fgr  maliciously  indicting  the 
plaintiQT  for  perjury,  where  the  indictment  wa^  found,  and  the 
plaintiff  acquitted  by  verdict,  Ld.  MaustieUi,  in  summing  up, 
said,  it  was  not  necessary  to  prove  express  malice,  for  ifii  appeared 
that  there  was  no  probable  cause^  that  was  sufficient  tp  prove  ai^ 
implied  n^alice,  which  w^  all  |;hat  was  necessary  to  be  provjed  tp 
support  this  action.  For,  in  this  case,  all  the  facts  lay  in  the 
/defendant*s  own  knowledge,  and  if  there  were  the  least  fouur 
4latiou  for  the  prosecution,  it  w^&  in  his  power,  and  incutiibent  on 
him,  to  prove  it.  Verdict  for  plaintiff,  51)/.  damages.  N,  fjip  in- 
/dictment  was  for  perjury  committed  on  the  trial  of  an  action  {qv 
use  and  occupation,  brought  by  the  defendac^t  against  thp  plaintiff's 
piaster. 

*f  \^^here  9  person  is  acquitted  by  a  jur}%  mi^lice  peed  npt  b^ 

23* 
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want  of  probable  cause*  (2),  and  an  injury  sustained  by  the 
plaintifl,  by  reason  of  the  malicious  prosecution,  either  in 
his  person  by  imprisonment,  his  reputation  by  the  scandal, 
or  in  his  property  by  the  expense.  If  the  plaintiff  cannot 
prove  any  such  injury,  he  cannot  maintain  the  action*. 

By  analogy  to  the  action  for  a  malicious  prosecution", 
the  law  in  modem  times  has  permitted  an  action  to  be  main- 
tained for  maliciously  arrestmg  or  holding  a  party  to  bail, 
either  where  there  is  not  any  debt  due,  or  where  the  party 
is  held  to  bail  for  a  larger  sum  than  is  really  due. 

As  in  the  analagous  action  for  a  malicious  prosecution  it 
must  appear  that  the  prosecution  is  determined  ^  so  in  the 
^tion  for  a  malicious  arrest  it  must  be  stated  in  the  declara- 

•  Farmer  v.  Darlings,  4  Burr^  1974.  x  Parker  r.  Laiigley,  Gilb.  R.  i63.  Ad- 

t  Byne  ▼.  Moore,  5  Tannt.  IS7.  judged  on  special  demurrer. 

u  Admitted  in  Goslin  v.  Wilcock,  s 
Wila.  302.  per  Ld .  Camden,  C-  J. 


proved  at  first,  on  the  part  of  the  plaintifi^  but  it  is  incumbent  on 
the  defendant  to  »hew,  on  the  other  side,  that  there  was  a  probable 
cause ;  but  where  the  indictment  is  quashed,  it  is  necessary  for  the 
plaintiff  to  prove  express  malice/*  Per  Burnett,  J,  in  Hunter  v» 
jFrench,  Willes,  520. 

In  Lilwal  v.  Smallman,  Hereford  Summer  Assizes,  1753.  MSS« 
which  was  an  action  for  maliciously  indicting  plaintiff  for  stealing 
a  shovel,  value  lid.;  it  was  objected  that  express  malice  had  not 
been  proved.  Foster,  J.  overruled  the  objection,  observing,  that 
where  the  indictment  is  for  felony,  defendant  cannot  ohject  that  ex« 
press  malice  is  not  proved ;  but  on  indictments  for  misdemeanors* 
evidence  of  express  malice  must  be  given, 

(9)  In  Incledon  v.  Berry,  Devonshire  Summ.  Ass.  1805,  in  an 
action  for  maliciously  indicting  plaintiff  for  perjury,  Lens,  Serj. 
tbr  the  plaintiff,  having  proved  express  malice,  contended,  that  it 
was  not  necessary  for  him  to  proceed  any  further,  and  that  it  lay 
on  the  defendant  to  shew  probable  cause  for  having  instituted  the 
prosecution  ;  but  Le  Blanc,  J.  ruled,  that  some  evidence  (though 
blie^ht  evidence  would  be  sufficient)  must  be  given  on  the  part  of  the 
plaintiff  of  vfSLUi  of  probable  cause,  before  the  defendant  coufd  be 
called  upon  for  his  defence. 

**  The  question  of  probable  cause  is  a  mixed  proposition  of  la«t 
and  fact.  Whether  the  circumstances  alleged  to  shew  it  probable 
or  not  probable  are  true,  and  existed,  is  a  matter  of  fact ;  hut  whe« 
ther,  supposing  them  true,  they  amount  to  a  probable  cause,  is  a 
question  of  law.**  Per  Lord  Mansfield,  C.  J.  and  Lord  Loughbo« 
rough,  C.  J.  in  Sutton  v.  Johnsione>  I  T.  K.  545.  See  post.  Gold* 
ing  V.  Crowle,  p.  1001. 
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tioD,  thatthe  first  action  has  been  determined.  This  allegation 
must  also  be  proved,  and  it  is  not  sufficient  for  this  purpose 
to  put  in  a  judge's  order  to  stay  proceedings  on  payment  of 
costs  and  to  prove  that  the  costs  were  paid  accordingly^  (3). 

To  support  this  action,  malice,  and  that  the  arrest  was 
without  probable  cause,  must  be  alleged  and  proved.  The 
mere  not  proceeding  in  an  action  is  not  evidence  of  itself 
alone  sufficient  to  support  this  action^ 

A.,  to  whom  a  sum  of  money  was  owing  from  B.*,  sued 
out  a  writ  against  B.  for  the  purpose  of  holding  him  to  bail; 
before  the  writ  was  served,  B.  went  to  the  house  of  A.  and 
paid  the  debt,  but  A.  did  not  immediately  after  such  pay- 
ment countermand  the  writ,  in  consequence  of  which  o. 
vras  arrested  and  kept  in  prison  for  several  hours;  B.  there- 
up)on  brought  an  action  against  A.,  alleging,  that  after  pay- 
ment of  the  debt  it  became  the  duty  of  A,  to  have  counter- 
manded the  writ,  and  that  be  had  wrongfully  neglected  so 
to  do,  by  reason  whereof  he  was  arrested;  it  was  bolden,  that 
the  action  would  not  lie;  Eyre,  C.  J.  observing,  that  the 
plaintiff  ought  to  have  inquired  at  the  time  when  he  paid 
the  debt,  whether  any  writ  had  been  sued  out,  and  offering 
to  pay  whatever  costs  were  incurred  thereby,  to  have  re- 
tf]uested  a  countermand,  which  he  might  take  to  the  sheriff. 
And  Heath,  J.  said,  "  This  action  is  founded  on  mere  non- 
feasance, and  no  case  or  precedent  has  been  cited  to  shew, 
that  such  an  action  was  ever  maintained.  All  the  cases  of  ar- 
rest and  holding  to  bail  without  cause,  are  founded  on  malice.'' 

In  like  manner  it  has  been  holden**,  that  evidence  of  suing 
out  a  writ  and  arresting  a  party  thereon,  after  the  debt  has 
been  discharged  and  a  receipt  given,  will  not  be  sufficient  to 
maintain  stn  action  of  this  kind  in  a  case  where  actual  malice 
was  not  proved,  and  the  facts  of  the  case  precluded  any  in- 
ference or  malice. 

An  action  on  the  case  may  be  maintained  for  maliciously 
impleading  and  causing  the  plaintiff  to  be  exconununicated 

y  1  Esp.  N.  P.  C.  80.  a  Scheibel  t«  Fftirbaia,  i  Bos.  &  Put. 

s  SiuciairY.  £lclred,  4  Taunt.  7.  388. 

b  Gibson  ▼.  Cbaters,  2  Bos.  &  Pal,  1 99* 


(3)  So  to  prove  t)iat  a  commission  of  bankrupt  has  been  duly 
guperseded,  it  is  not  sufficient  to  prove  an  order  signed  by  the 
Chancellor  directinff  it  to  be  superseded,  the  writ  of  supersedeas 
under  th^  great  seal  ought  to  be  produced*  Poynton  v.  Forster, 
3  Camp.  N.  P.  C.  58.  See  farther  on  this  point.  Burton  v«  Hey« 
wood,  post,  p.  1U03. 
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in  the  Ecclesiastical  Court*,  whereby  he  was  taken  upon  ai) 
excom.  cap.  and  imprisoned,  until  he  procured  himself  to  be 
absolved. 

The  plaintiff  declared^,  that  the  defendant  had  sued  out  A 
jl.  fa.  u{)cln  a  jud^ent  given  against  the  pl&intiff  for  the  de- 
ffendatit,  in  an  action  of  trespass,  under  which  the  sheriff"  took 
goods  of  the  plaintiff  to  the  value  of  the  damage,  and  returned 
that  the  goods  remained  in  his  hands  for  want  of  purchasers, 
and  that  the  defendant,  well  knowing  this^  to  the  intent  to  vex 
the  plaintiff,  sued  out  another^,  fa.  under  which  the  sheriff 
levied  the  money  on  other  goods  of  the  plaintiff,  and  paid  it 
>  over  to  the  defendant.  After  not  guilty  pleaded,  and  verdict 
for  plaintiff,  it  was  holden,  on  motion  in  arrest  of  judgment^ 
that  the  action  was  maintainable;  Hobart,  C.  J.  (who  de- 
livered the  opinion  of  the  court)  observing,  that  the  plaintifT 
was  twice  vexed  wilfully  by  the  defendant,  who  had  urst  one 
execution  inchoate,  which  he  ought  to  have  completed,  know^ 
ing  iti  and  not  to  have  taken  another;  for  else  he  might  take 
twenty  executiondi 

So  an  action  will  lie  for  falsely  and  maliciously  suing  out 
a  commission  of  bankruptcy  against  the  plaintiffs,  which  was 
afterwards  superseded  (4) ;  and  in  such  action  it  cannot  be  ob- 
jected, at  least  afler  verdict,  that  it  is  not  averred  in  the  decla-» 
'  ration,  that  the  plaintiff  had  not  at  any  time  committed  an 
act  of  bankruptcy.  To  prove  that  the  commission  has  been 
superseded  the  writ  of  supersedeas  under  the  great  seal  must 
be  produced^ 

But  atl  action  iVill  not  lie  against  a  person^  exhibiting  an 
information  for  intention  to  land  good^  iVithout  paying  duty^ 
if  the  goods  are  condemned  by  the  sub-commissioners, 
though  the  commissioners  of  ieippeal  reverse  the  condemnation. 

Where  a  justice  of  the  peacli  maliciously  grants  a  warrant 
against  another^,  without  any  information,  upon  a  supposed 
charge  of  felony,  the  remedy  against  the  justice  is  by  an  ac- 
tion of  trespass  vi  et  armis^  and  not  by  action  on  the  case  (5). 

c  Hocking  r.  Matthews,  i  Vesti*.  86;       f  Poynton  ▼.  Foster,  3  Camp.  N.  P.  C. 
d  Waterer  ¥.  Freeman,  Hob.  S05,  s66.        5S. 

1  Browttl.  19  g  Reynoldtt  v.  Kenneiiy,  1  Wib.  S39. 

e  Chapman  ▼.  Pickers^ll,  3  Wils.  14S.        on  <frror  from  Ireland. 

h  Morgan  ▼.  Hughes,  2  T.  R.  825. 


* 

(4)  For  another  remedy  ii^  this  case,  see  Smith  v.  Broorohead^ 
ante,  p.5e3]. 

(/5)  **  Where  the  immediaie  act  of  impriionment  proceeds  from 
the  defendant,  the  action  mi;st  b^  trespassi  and  trespass  only;  but 
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A.  a  captain  in  the  navy,  was  accused  by  his  commander  in 
t:hief  of  neglect  of  duty,  disobedience  of  orders,  &c.  A.  bav- 
ins: been  tried  by  a  court  martial,  was  honourably  acquitted; 
after  which  he  brought  an  action  in  the  Court  of  Exchequer, 
against  his  commander,  for  a  malicious  prosecution.  A  ver- 
dict having  t)een  found  for  the  plaintiff,  a  motion  was  made  in 
arrest  of  judgment,  which,  after  a  very  elaborate  discussion 
was  refused*;  but  the  defendant  afterwards  brought  a  writ  of 
error  in  the  Exchequer  Chamber,  where  the  judgment  of  the 
Court  of  Exchequer  was  reversed^  This  reversal  was  after- 
wards affirmed  in  the  House  of  'Lords', 

An  action  will  not  lie  to  recover  damages"  sustained  by  the 

f>Iaintiff  in  defending  a  vexatious  ejectment  brought  against 
)im  by  the  defendant,  in  which  the  nominal  plaintiff  has  been 
iQon-prossed  (6). 


^■•.'■1 1 


11.  Of  the  Declaration — Defence-^Evidence. 

The  declaration  must  state  all  the  material  circumstances 
attending  the  malicious  prosecution,  and  how  it  was  disposed 
of";  because,  until  that  be  determined,  it  cannot  be  known 
whether  the  prosecution  were  malicious  or  not®,  and  this  ab- 
surdity might  follow,  that  plaintiff*  might  recover  in  the  ac- 
tion, and  yet  be  afterwards  convicted  on  the  original  prosecu- 
tion (7). 

Care  must  be  taken  in  framing  the  declaration,  so  as  to 
;avoid  any  objection  being  raised  on  the  ground  of  a  variances 
For  where  iji  the  declaration  it  was  stated,  that  the  trial  and 

I  Snttoo  V.  Johmtone,  l  T.  R.  SOI.  n  Arundell  v.  Tregono^  YeW.  116. 

k  Ib.sso.  o  Lewis  v.  Farrell,  Sir.  114.  Parker  v. 
1    1  Bro.  P.  C.  76  Tomliirs  Ed.  Langley,  Gilb.  R.  i63. 

m  Parton  v.  Hoddof,  l  Bos.  &Pul.  SOS. 


where  the  act  of  imprisonment  by  one  person  is  in  consequence  of 
information  from  another,  there  an  action  upon  the  case  is  the 
proper  remedy,  because  the  injury  is  sustained  in  consequence  of 
the  wrongful  act  of  that  other."     Per  Ashhurst,  J,   S.  C. 

(6]  Under  what  circumstances  an  action  will  lie  for  a  malicious 
end  vexatious  suiif  see  notes  on  Co»  Litt,  1 6 1,  a.  (4)  IV.  and  Mar- 
tin v.  Lincoln,  M.  27  Car.  2.  C.  B.  Bull.  N.  P.  13. 

(7)  The  want  of  this  averment  is  cured  by  verdict.  Skinner  v. 
Gunton,  1  Saund.  228.  because  it  will  be  presumed,  that  it  has 
he&i  proved  at  the  trial.  Per  Denison*  J.  m  Panton  v.  Marshall, 
S.  R.  M.  28  G.  2.  MSS. 
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the  acquittal  both  took  place  "  in  the  court  of  our  lord  the 
king,  before  the  king  himself;"  and  upon  the  production  of 
the  record  in  evidence,  it  appeared,  that  the  trial  was  before 
the  chief  justice,  at  nisi  prius,  and  that  the  acquittal  was  by 
the  judgment  of  the  court  in  bank,  the  variance  was  holden 
to  be  fatalP.  But  where  the  allegation  was,  "  that  the  plain- 
tiff, by  a  jury  of  the  county  of————,  was  duly  and  in 
a  lawful  manner  acquitted,"  and  by  the  record  it  appeared, 
•'  that  the  jury  found  the  plaintiff  no^  ff««*%,  and  upon  that 
verdict  the  judgment  of  the  court  was,  that  the  plaintiff 
should  go  thereof  acquitted;"  it  was  holden  sufficient,  by 
construing  the  words  reddendo  singula  singulis,  that  the  plain* 
tiff  was  duly  acquitted  by  the  jury;  that  is,  found  not  guilty 
of  the  facts,  and  in  a  lawful  manner  acquitted ;  that  is,  by  the 
judgment  of  acquittal  pronounced  by  the  courts. 

If  it  appear  on  the  face  of  the  declaration,  that  the  court  in 
which  the  indictment  was  tried  had  authority  to  hear  and  de- 
termine upon  it,  it  is  sufficient;  and  there  is  not  any  neces- 
sity for  copying  exactly  the  style  of  the  record;  but  if  the 
declaration  describe  a  court  of  incompetent  authority,  it  is 
bad.  This  distinction  may  be  illustrated  by  the  following 
case:  the  declaration  stated  plaintiff*  to  have  been  indicted  at 
the  general  quarter  sessions',  and  by  the  record  it  appeared, 
that  he  had  been  indicted  at  the  general  sessions;  the  word 
quarter  was  rejected  as  surplusage,  because  plaintiff  bad  been 
indicted  for  an  offence  cognizable  at  the  general  sessions;  but 
if  the  offence  had  been  cognizable  only  at  the  quarter  sessions, 
the  declaration  would  have  been  bad. 

So  where  it  was  stated  in  the  declaration*  that  the  plaintiff 
had  been  indicted  as  a  common  barretor  before  certain  jus- 
tices, ad  felonias,  &c.  nee  non  ad  pacem  conservandam  assig- 
nat:  and  defendant  having  demanded  oyer  of  the  indictment, 
it  was  certified  to  have  been  taken  before  certain  justices  ad 

}>acem  conservandam  assignat;  it  was  holden  that  the  action 
ay,  on  the  ground  that  the  justices  mentioned  in  the  indict- 
ment, were  not  justices  of  another  nature  or  power  than  those 
which  were  mentioned  in  the  declaration;  both  were  justices 
of  the  peace,  and  such  as  had  power  to  receive  such  manner 
of  indictment  It  was  admitted,  however,  if  the  declaration 
had  mentioned  justices  of  assize,  and  the  certificate  had  been 
of  a  thing  taken  before  justices  of  gaol  delivery,  the  varianoe 
would  have  been  fatal,  for  they  are  distinct  in  power. 

p  Woodford  ▼.  Ashley,  1 1  East,  5o9.      r  Busby  ▼.  Watson,  2BI.  1050. 
9  H  oilier  ▼.  French,  Wilki,  517.  •  Barnct  ▼.  ConstaDttne,  Yel?.  40. 
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Defence, 

The  usual  defence  to  this  action  is,  that  the  defendant  had 
reasonable  or  probable  grounds  of  suspicion  against  the  plains- 
tiff.  It  is  not  necessary,  that  these  grounds  should  be  legal 
grounds ;  for  if  it  can  oe  inferred,  from  the  circumstances  of 
the  case,  that  the  defendant  was  not  actuated  by  any  impro^ 
per  motives,  but  an  honest  desire  to  bring  a  supposed  offender 
to  justice,  it  will  be  a  sufficient  answer  to  this  action' ;  be- 
cause such  circumstances  tend  to  disprove  that  which  is  of 
the  essence  of  the  action,  viz.  the  malice  of  the  defendant  in 
preferring  the  charge.  Formerly,  it  was  usual  for  the  defend- 
ant to  plead  a  justification  of  this, kind,  specially;  but  the 
modem  practice  is,  to  give  it  in  evidence  under  the  general 
issue. 

If  the  plaintiff  prove  malice",  yet  if  the  defendant  shew 
ft  probable  cause,  he  shall  have  a  verdict,  and  the  judge,  not 
the  jury,  is  to  determine  whether  he  had  a  probable  cause ; 
and,  therefore,  where  the  plaintifi*  having  brought  an  action ' 
against  the  defendant  for  a  malicious  prosecution  for  perjury, 
obtained  a  verdict ;  upon  a  motion  tor  a  new  trial  the  court 
Bet  it  aside,  (it  appearing  upon  the  report  of  the  judge  that 
there  was  a  probable  cause)  not  as  a  verdict  against  evidence, 
but  as  a  verdict  against  law. 

This  is  an  action  on  the  case,  and  consequently  if  it  be  not 
brought  within  six  years  next  after  the  cause  of  action,  the 
statute  of  limitations*  may  be  pleaded  in  bar. 

Evidence. 

I'he  plaintiff  must  produce  an  examined  copy  of  the  record 
of  the  indictment,  and  where  there  has  been  a  verdict  of  not 
guilty,  of  the  acquittal. 

Among  the  orders  and  directions  to  be  observed  by  justices 
of  the  peace  at  the  sessions  in  the  Old  Bailey,  26  Ch,  2.  pre- 
fixed to  Kelyng's  Report  of  Crown  Cases,  ed.  1708,  is  the 
following  order,  viz. 

•*  That  no  copies  of  any  indictment  for  felony  be  given 
without  special  order,  upon  motion  made  in  open  court  at 
the  general  gaol  delivery ;  for  that  the  late  frequency  of  ac- 
tions against  prosecutors,  which  cannot  be  without  copiflft 

t  Coxe  vJIrVirrall,  Cro.Jac.  193.  x  SI  Jac.  1.  c.  16. 

11  Golding  y.  Crowie,  M.  35  G.  2.  B.R. 
B«1U  N'.P.  14.  Say.  R.  ].  S.  C. 


lOOa  MALICIOirs  PR0SECUTI02I. 

of  the  indictments,  deterreth  people  from  prosecuting  ^or  tti6 
king  upon  just  occasions  (8).** 

In  Evans  v.  Philips,  Monmouth  Sum.  Ass.  1763.  MSS* 
Adams,  Baron  (who  nad  been  recorder  of  London  for  several 
years),  said;  that  in  all  cases  of  indictments  for  misdemeanor, 
the  party  is  entitled  to  a  copy  of  the  record ;  but  in  cases 
of  indictment  for  felony^  he  should  look  upon  the  copy  as  a 
surreptitious  record,  and  not  pay  any  regard  to  it,  unless  the 
Judge  had  been  applied  to,  and  had  ordered  a  copy. 

This  case,  however,  was  overruled  in  Le«^att  v.  Tollervey* 
14  East,  302,  where  it  was  holden^  that  the  record  of  the 
indictment  for  felony  or  a  true  copy  must  be  received  in  evi- 
dence, although  it  does  not  appear,  that  the  officer  producing 
the  record,  or  giving  the  copy,  had  any  authority  from  the 
tourt,  or  any  fiat  from  the  attomey^general  for  that  purpose. 

The  distinction  between  felony  and  misdemeanor  was  taken 
by  Lord  Mansfield,  C.  J.  in  Morrison  v.  Keliy,  B.  R.  Middx. 
Sittings  after  Trin.  T.  2  Geo.  3.  1  Bl.  R.  385.  That  was  an 
,  action  for  a  malicious  prosecution,  in  indicting  plaintiff  for 
keeping  a  disorderly  house.  To  prove  the  fact,  the  clerk 
of  the  peace  for  the  Westminster  sessions  attended  with  the 
original  record  of  the  acquittal.  Norton  objected,  that  there 
ought  to  be  a  copy  of  the  record  granted  by  the  court  betbre 
which  the  acquittal  is  had,  in  order  to  ground  an  action  for 
a  malicious  prosecution.  But,  per  LordJVfansfield,  although 
this  is  necessary  where  the  party  is  indicted  for  felony ^  yet 
the  practice  is  otherwise  in  cases  of  misdemeanor* 

There  is  a  short  note  in  Strange's  Reports,  from  which  it 
appears  to  have  been  the  opinion  of  Lee,  C.  J.  that  if  the 
copy  of  the  indictment  has  been  granted  by  order  of  court, 
it  IS  sufficient,  although  it  was  not  granted  to  the  plaintiff  in 
the  action  for  malicious  prosecution,  or  at  his  instance. 

The  plaintiff  and  another  were  indicted  at  the  Old  Bailey 
sessions  for  forgery',  and  acquitted,  and  a  copy  of  the  in- 
dictment granted  to  the  other  only.  In  this  action,  which 
was  for  a  malicious  prosecution^   the  plaintiff  offered  the 

y  Jordan  t.  Lewis,  Str.  i  iss.    14  East,  30S .  n.  S.  C.  from  Mr.  Ford*t  MS.    See 

also  Str.  6S6. 


(8)  ^^  If  A.  be  indicted  for  felony  and  acquitted,  and  he  is  de» 
>irous  of  bringing  an  action,  the  judge  will  not  permit  him  to  have 
a  copy  of  the  record,  if  there  was  probable  cause  for  the  indict* 
meat,  and  be  cannot  have  a  copy  without  leave,*'  Per  Holt,  C.  J. 
Ld.  Raym.  S63k 
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tb{>y  in  evidence,  and  the  order  at  the  Old  Bailey  was  read 
by  way  of  objection.  But  the  chief  justice  (Lee)  said»  he 
Would  not  refuse  to  let  the  plaintiff  read  it  (the  copy  of  the 
indictment;)  for  an  order  was  not  necessary  to  make  it  evi" 
dence\  nor  is  it  ever  produced  in  order  to  introduce  it.  So  the 
copy  of  the  indictment  was  read,  and  a  verdict  obtained  for 
the  plaintiff,  which  the  court  refused  to  set  aside. 

An  averment,  that  the  suit  is  wholly  ended  and  determined^ 
is  evidenced  by  proof  of  the  rule  to  discontinue  upon  pay- 
ment of  costs,  and  tliat  the  costs  were  taxed  and  paid^. 

This  action  cannot  be  maintained  without  proof  of  malice, 
either  express  or  implied.  Malice  may  be  implied  from  the 
want  of  probable  cause,  but  that  must  be  shewn  by  the 
plaintiff.  Proving  an  acquittal  for  want  of  prosecution, 
18  not  prima  facie  evidence  of  malice  to  support  this 
action. 

In  an  action  for  a  malicious  prosecution  aj?ainst  the  de- 
fendant^ for  having  indicted  the  plaintiff  of  perjury,  the 
proof  on  the  part  of  the  plaintiff  (m  addition  to  the  formal 
proof  of  the  record  of  acquittal)  was,  that  after  the  indict- 
ment found  was  ready  for  trial,  the  prosecutor  (the  present 
defendant)  was  called,  and  did  not  appear;  on  which  the 
verdict  of  acquittal  passed.  Ld.  Ellenborough)  C.  J.  thought 
that  this  was  not  sufficient  to  support  the  action,  without 
evidence  of  express  malice,  or  at  least  of  circumstances 
evincing  such  entire  want  of  probable  cause,  whence  malice 
was  to  be  presumed,  and  therefore  be  nonsuited  the  plain- 
tiff. The  court  of  B.  R.  afterwards  concurred  in  opinion 
with  the  C.  J.  N.  The  indictraeht  assigned  the  perjury  on 
an  affidavit  made  by  the  plaintiff  swearing  to  words  ut« 
tered  by  the  defendant 

It  must  appear  that  the  plaintiff  was  2l(iquitted  upon  the 
prosecution^  before  the  action  was  brought;  but  the  day  of 
the  acquittal  is  not  material.  Hence,  where  it  was  stated  in 
the  declaration,  under  a  scilicet,  that  the  acquittal  took 
place  on  the  morrow  of  the  Holy  Trinity,  (which  allega- 
tion was  not  accompanied  with  a  prout  patet  per  recordum) 
and  by  the  record  when  produced  in  evidence,  it  appeared 
that  it  took  place  on  Tuesday  next  after  Easter  Term;  the 
latter  day  having  been  before  action  brought,  the  variance  was 
liolden  to   be  immaterial,    on  the   ground   that  the   day 

z  Lej^tt  ▼.  Tollerirey,  1 4  East,  3T)9.  b  Pbircell  ▼.  Macnamara,  9  £a8t,s6l. 

S.  P.    See  alio  Stockfleth   r.    De  t  PUrcell  v.  Maciiainani,  9  ICait,  157. 

Taatct,  4  Camp.  N.  P.  C.  1 0.  io  wbicb  Pop«  ▼.  Foster,  4  T.  R.  590. 

n  BriBtow  T.  Hey  wood,  1  Stark.  N.  P,  Uras  overruled.    See  also  Woodford 

C.  48. 4  Camp.  N.  P.  C.  814.  S.  C.  t»  Ashley,  s  Camp.  N.  P.  C.  i^i. 
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mentioned  in  the  declaration  was  not  alleged  as  part  of  the 
description  of  the  record  of  acquittal  (9). 

In  an  action  on  the  case  for  a  malicious  prosecution*, 
where  there  was  not  any  person  present  at  the  time  when 
the  supposed  felony  was  committed,  except  defendant's 
wife;  Holt,  C.  J.  allowed  the  evidence  of  the  wife,  given  at 
the  trial  of  the  indictment,  as  good  evidence  to  prove  a  fe- 
lony having  been  committed. 

In  an  action  on  the  case  for  maliciously  indicting  plaintiff 
and  others  for  a  conspiracy**,  the  counsel  for  the  plaintiff 
called  one  of  the  grand  jury,  before  whom  the  bill  of  indict- 
ment had  been  preferred,  and  found  a  true  bill,  to  prove  that 
the  defendant  was  the  prosecutor  of  the  indictment.  Gar- 
row,  for  the  defendant,  objected  to  his  being  examined,  ob- 
serving, that  the  grand  juryman  could  collect  this  circum- 
stance of  defendant's  having  been  the  prosecutor,  from  the 
testimony  only  which  had  been  produced  before  him  in  his 
character  of  grand  juryman,  and  which  by  his  oath  he  was 
bound  not  to  disclose;  but  Kenyon,  C.  J.  thought  that  the 
question  of  "  who  was  prosecutor  of  the  indictment?"  was 
a  question  of  fact,  the  disclosure  of  which  did  not  infringe 
upon  the  grand  juryman's  oath,  and  therefore  permitted  him 
to  be  examined  as  to  that  point 

Case  for  malicious  prosecution  of  an  indictment*,  where- 
of (as  was  alleged)  plaintiff  was  legitimo  modo  acquietatus: 
upon  the  trial  it  appeared,  that  he  was  acquitted  no  other- 
wise than  by  an  entry  of  a  nolte  prosequi.  Per  cur.  "  This 
evidence  does  not  support  the  declaration ;  for  the  nolle  prose^ 
qui  is  a  discharge  as  to  the  indictment,  but  it  is  not  an  ac- 
quittal of  the  crime. 

c  Johnsou  V.  Browoing:,  6  Mod.  si  6.  e  Goddard  v.  Smith,  Salk.  31.  6  Mod. 
d  Sykes,  gent,  one,   «cc.   v.  Oanbar,        26 1.  S. C. 

Middlesex  sittings  after  M.  T.  40 

G.  3.  Kenyon,  C.  J.  MSS. 


(9)  "  There  are  two  sorts  of  alle^tions;  the  one  of  matter  of 
ftubstancey  which  must  be  substautiall v  proved ;  tlie  other  of  de- 
scription, which  must  be  literally  proved."  Per  Ld.  Ellenborough, 
C.  J.  S.  C.  '*  Where  the  day  laid  is  made  part  of  the  description 
of  the  instrument  referred  to,  which  instrument  is  necessary  to  be 
proved,  the  day  laid  must  be  proved  as  part  of  that  instrument. 
But  where  the  day  laid  is  not  material  in  itself,  and  need  not  have 
been  proved  as  laid,  supposing  the  proof  to  have  been  by  parol, 
if  the  fact  proved  will  support  the  declaration,  I  see  no  ground 
for  any  distinction  between  making  such  proof  by  matter  of  record 
or  by  parol."    Per  Lawrence,  J.  S.  C.  9  East,  l62. 
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CHAP.  XXVIII. 
MANDAMUS. 


I.     Nature  of  the  Writ  of  Mandamus. — Mandu'^ 

mm  to  restore  or  admit  Persons  to  corporate 

Offices — Stat.  11  G.  I.e.  4.  for  preventing 

Inconveniences  arising  for  Want  of  electing 

Mayors^  Sfc.  on  the  Charter-day. 

IL  In  what  other  Cases  the  Court  will  grant  a  Man^ 

damfis. 
III.  Where  not. 

JV.  Form  of  the  Writ. 

V.  Of  the  Return. 

VI.  Of  the  Remedy  J  where  the  Party  to  whom  the  Writ 

'    of  Mandamus  is  directed,  does  not  make  ftny 

Return,  or  where  he  makes  an  insufficient,  or 

false  Return. 


I.  Nature  of  the  Writ  of  Mandamus. — Manda- 
mus  to  restore  or  admit  Persons  to  corporate 
Offices — Stat.  IJ  G.  1.  c.  4.  for  preventing 
Inconveniences  arising  for  Want  of  electing 
Mayors,  Sfc.  on  the  Charter-day. 

The  writ  of  mandamus  is  a  prerogative  writ,  containing  a 
command,  in  the  king's  name,  and  issuing  from  the  court  of 
King's  Bench,  directed  to  persons,  corporations,  or  inferior 
courts  of  judicature  within  the  king's  dominions,  requiring 
them  to  doacertainspecificact,  as  being  the  duty  of  their  office^ 
character,  or  situation,  agreeably  to  right  and  justice.  l*his 
writ  affords  a  proper  remedy,  in  cases  where  the  party  ha$ 
JK>t  any  Qther  means  of  compelling  a  specific  performance. 
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The  object  of  the  writ  is  not  to  supersede  legal  remediet, 
but  only  to  supply  the  defect  of  them.  The  only  proper 
ground  of  the  writ  in  a  defect  of  justice*  It  is  the  aosence 
or  want  of  a  specific  legal  remedy,  which  gives  the  court 
jurisdiction*.  There  mu^t,  however,  be  a  specific  legal 
right*,  as  well  as  the  want  of  a  specific  legal  remedy,  in  order- 
to  found  an  application  for  a  mandamus.  The  power  to  issue 
this  writ  belongs  exclusively  to  the  court  of  King^s  Bench, 
anjl  is  considered  as  one  of  the  flowers'  of  that  court;  bui 
this  power  ought  to  be  exercised  with  great  caution,  as  a 
writ  of  error  does  pot  lie  on  this  proceeding.  A  mandamusi 
lies  either  to  restore  a  person  wrongfully  ousted,  or  to  ad-» 
mit  a  person  wrongfully  refused. 

A  mandamus  lies  to  restore  a  person  who  has  been  re- 
moved from  his  office  without  cause;  as  a  mayor,  bailiff*, 
alderman^,  burgess',  jurat'^  common  council-man**,  recorder*, 
town-clerk\  or  serjeant*.  Antiently,  in  thesecases,  the  writ  was 
termed  "  a  writ  of  restitution,"  and  appears  to  have  been  con- 
fined exclusively  to  offices  of  a  public  nature.  The  title 
**  mandamus,*'  is  not  found  in  the  old  abridgments.  By  aa 
extension  of  the  antient  writ  of  restitution,  a  remedy  has 
been  provided  for  persons  who  have  been  duly  elected  to 
offices,  although  they  never  had  possession.  Hence  a  man- 
damus lies  to  admit,  as  well  sts  to  restore,  a  person  to  bi^ 
office,  as  a  mayor,  alderman*^,  town-cl^rk^  &c.  (1). 

ft  Per  Lord  EUeiiborougb,  C.  J .  Bristol  f  Clerk*8  case,  Cro,  Jac.  506.    See  alaQ 

Dock  Company,  M.  59  G.  3.  MS.        5  Mod.  ^57. 

See  also  the  opinion  of  Bailer,  J.  in  g  Anon.  1  !>▼.  14S. 

R.  V.  M.  of  Slaiford, 3  T.  R.  659.  h  9  R0I.  Abr.  tit.  Restilntion,  pi.  8. 

b  Per  Lord  Elleoborougb,  C.  J.  R.  v.  i  lb.  pi.  6. 

ArcbbiBhop  of  Canterbury,  8  East,  k  Pascb.  9  ^ar.  said  to  have  been  ad« 

SI9.  judged.     See  Sty. 457. 

c  Popb.  176.  I    S  Rol.  Abr.  tit.  restitution,  pi.  7. 

d  2  RoU  Abr.  tit,  Restitution,  pi,  4,  in  Cofn.  Dig,  Mandamus  (A.) 

e  Sbuttlewurtb  T.  Corporation  of  l^iu-  n  J^^^\ey  v.Joye,  Popb,  176. 

co}n,  2   Bulstr.  ISS.    Taylor^s  ^asc, 

Popb.  133.  S.  P. 

■  ■■       III       II  I  II    ■  -1 1 1 1 .1  I  1      \t% 

(1)  The  admission  under  the  mandamus  gives  no  right,  but  only 
a  legal  possession,  to  enable  the  party  to  assert  his  right,  if  he  haft 
any.  Hence,  nonfuit  ciectus  has  beeu  holden  not  to  be  a  good  re- 
turn to  a  mandamus,  to  swear  in  a  church-warden;  (U.  v,  White, 
M.  1 1  Geo.  I.  cited  by  Strange,  Arg.  jStr,  894, 5.)  because  it  is  di- 
rected only  to  a  ministerial  officer,  who  is  to  do  his  duty,  and  no  in- 
convenience can  follow ;  for  if  the  party  has  a  right,  he  ought  to  be 
admitted ;  if  he  has  not,  tlie  admission  will  do  him  no  good.  Wher- 
ever the  officer  is  but  ministerial,  he  is  to  execute  his  part,  let  thiK 
i:ousequcnce  be  what  it  will.  K.  v«  Simpson,  M.  1 1  Geo.  ib.   '{liat 
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By  the  common  law,  upon  the  death  of  a  mayor,  or  other 
chief  magistrate  of  boroughs  or  corporations  within  the 
year,  the  court  of  King's  Bench  was  authorized  to  grant  a 
mandamus  immediately  to  fill  up  the  vacancy,  thus  occa-* 
sioned  by  the  act  of  Grod  and  an  ordinary  contingency^;  but, 
upon  an  omission  to  elect  at  the  charter-day,  or  to  do  such 
acts  as  were  by  the  charter  required  to  be  done  at  certain 
times,  in  order  to  complete  the  election,  or  upon  the  removal 
of  an  oflicer  unduly  chosen,  the  court  had  not  any  power  to 
compel  an  election,  or  the  performance  of  such  acts  as  were 
necessary  to  complete  an  election,  before  the  day  came  round 
again;  for,  to  compel  the  corporation  to  proceed  to  an  election 
at  another  day,  would  not  be  enforcing  ooedience  to  the  king's 
charter,  but  to  authorize  them  to  act  in  opposition  to  it  The 
omission  to  elect  might  be  owing  to  the  contrivance  of  the 
person  who  ought  to  bold  the  court,  or  to  preside  in  the 
assembly  where  the  election  was  to  be  made ;  or  it  might  be 
the  effect  of  pure  accident :  in  either  case,  the  inconvenience 
was  the  same;  a  forfeiture  of  the  charter  might  be  incurred, 
and  the  corporation  dissolved,  in  consequence  of  such  omis- 
sion ^  To  remedy  the  mischiefs  whjch  might  thus  arise,  it 
was  enacted,  by  stat  11  Geo.  1.  c.  4.  that  if  no  election  should 
be  made  of  the  mayor,  bailiff,  or  other  chief  oflicer  of  aqy 
city,  borough,  or  town  corporate  in  England,  Wales,  and 
Berwick-upon-Tweed,  upon  the  day,  or  within  the  time  ap- 

Eointed  by  the  charter  6r  usage,  or  if  3ucb  election  having 
een  made,  should  afterwards  become  void,  whether  such 
omission,  or  avoidance  should  happen  through  the  default  of 
the  officer,  &c.,  or  by  any  accident,  or  other  meansy  the  cor- 
poration should  not  be  thereby  dissolved,  but  might  meet  at 
the  town-hall,  or  other  usual  place  of  meeting,  on  the  day- 
after,  between  the  hours  of  ten  in  the  morning  and  two  in 
the  afternoon  (2),  and  proceed  to  an  election ;  and  in  case  the 

o  See  8  Mod.  1 99.  a  MS  note  by  Lord  Hardwicke,  C.  J. 

p  See  the  case  of  the  corporation  of        in  U.  r,  Pasinore,  3  T.  R.  381.  R.  r. 
Baabttry,  10  Mod.  a4<>.  cited  from        Tregoay,  8  Mod.  127. 


vas  a  mandamus  to  the  Archdeacon  of  Colchester,  to  swear  Rodney 
Fane  into  the  office  oF  churchwarden.  The  archdeacon  returned, 
that  before  the  coming  of  the  writ,  he  received  an  inhibition  from 
the  bishop  ;  but  the  court  held  that  was  no  excuse,  and  that  a  mi- 
nisterial  officer  is  to  do  his  duty,  whether  the  act  would  be  of  anj 
validity  or  not. 

(2)  **  I  think  the  time  is  not  essential;  but  only  directory.  It 
was  appointed  to  prevent  surprise ;  and  if  the  election  be  fairly 
i:2»rr'ied  on,  though  at  a  difiert^nt  hour,  yet  such  election  is  ^ood, ' 
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mayor,  or  other  person  who  ought  to  hold  the  court,  or  pre- 
side at  the  assembly,  shall  be  absent,  the  nearest  in  place  or 
office,  having  a  right  to  vote,  shall  hold  the  court  and  preside. 
And  in  case^  no  election  shall  be  made  upon  the  day,  or 
within  the  time  appointed  by  tfie  charter  or  usage,  or  in  pur- 
suance of  the  foregoing  directions,  the  court  of  King's  Bench 
may  award  a  mandamus,  requiring  the  members  or  persons 
having  a  right  to  vote,  or  to  do  acts  necessary  to  be  done,  in 
order  to  an  election,  to  assemble  themselves  at  a  time  prefixed 
in  the  writ,  and  to  proceed  to  election,  and  to  do  the  requisite 
acts,  or  to  signify  to  the  court  good  cause  to  the  contraiy. 
In  cases'  where  the  mayor,  &c.  is  to  be  nominated,  elected, 
or  sworn,  at  a  court-leet,  or  other  court,  and  by  contrivance 
of  tlie  lord,  steward,  or  other  officer,  or  by  accident,  in  not 
holding  such  court,  no  due  nomination,  &c.  is  made,  the 
court  of  King's  Bench  may  award  a  mandamus,  requiring  the 
lord,  &c.  to  hold  such  court,  and  to  do  such  acts  as  are  ne- 
cessary for  such  nomination,  &;c. 

Mayors*,  &c.  elected  in  pursuance  of  this  act,  are  to  take 
the  oaths  required  upon  admission,  before  the  officer  presid- 
ing at  such  election,  who  is  authorized  to  administer  them* 
But  the  election  will  not  be  validS  unless  as  great  a  number 
of  persons  are  present  at,  and  concur  in,  the  election,  as  would 
have  been  necessary  in  case  the  same  had  been  made  upon  the 
charter-day,  &c. 

Mayors",  &c,  voluntarily  absenting  themselves  from,  or 
knowmgly  and  designedly  preventing  the  election  of  any 
other  mayor,  &c.  upon  the  charter-day,  &c.,  shall,  upon  con- 
viction, suffer  six  months'  imprisonment,  and  be  for  ever  dis- 
abled from. taking  any  office.    Lastly,  the  persons'  to  whom 

<  ,  the  mandamus  is  directed,  are  to  make  their  return  to  the 

I  first  writ. 

Such  are  the  enactments  and  provisions  of  the  stat  11  Geo. 

.  1.  c.  4.,  which,  as  it  is  a  remedial  law,  is  to  be  expounded  in 

the  most  liberal  sense   that   the  words  are  capable  of  (3). 

q  S.  9.  t   S.  S. 

r  S.  3.  II  S.  6. 

s   S.  4.  X  S.  9. 

■  ^■^— — ^— ~-^— ^— ^■^— ^— ■ —     „  —  ^.^ 

Per  Lord  Hardwicke,  Ch.  Ju.  in  R.  v.  Pole,  B.  R.  Trin.  7  and  8 
O.  2.  MS. 

(3)  '*  This  being  a  remedial  law,  to  prevent  the  iiiconveniences 
that  may  arise,  by  any  accident,  from  non-elections,  if  the  parlia- 
ment uses  such  words  in  an  act  that  will  lake  in  other  cases  within 
the  same  mischief,  the  court  ought  to  construe  such  kind  of  acts  as 
liberally  as  possible."  Per  Lonl  Hardwicke, C.  J.^^onR.  v.  Polcj 
ub.  sup. 
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Hence,  the  court  will  grant  a  mandslmus  under  this  statute, 
to  compel  the  members  of  a  corporation  to  proceed  to  the 
election  of  a  mayor,  although  more  than  one  year,  e.  g.  three 
or  four  years,  have  elapsed,  since  a  regular  election^. 

The  statute  is  not  confined  to  annual  officers.  Ilence, 
where  by  the  charter  it  was  directed,  that  upon  the  death, 
removal,  or  amotion  of  a  burgess,  it  should  be  lawful  for  the 
mayor  and  burgesses,  within  eighi  days  next  following  the 
deaths  &c.  to  meet  and  nominate  an  inhabitant  of  the  borough 
to  be  a  burgess  during  life — the  eight  days  after  a  Vacancy 
having  elapsed,  without  filling  up  the  same,  it  was  holden*, 
that  although  the  burgesses  were  appointed  for  life,  yet  the 
statute  authorized  the  court  to  grant  a  mandamus. 

In  like  manner  it  has  been  holden,  that  the  words  in  the 
first  section  of  the  statute,  "  no  election"  are  to  be  construed 
•*  no  legal  election ;"  and  consequently  although  there  has 
been  an  election,  de  facto^  the  court  has  a  discretionaiy^  power, 
upon  considering  all  the  circumstances  of  the  election,  to 
award  or  not  to  award  a  mandamus,  as  the  justice  of  the  case 
may  require*.  If  the  legality  of  the  election  de  facto^  be 
doubtful,  and  fit  to  be  tried  by  information  in  nature  of  quo 
warranto,  the  court  will  not  award  a  mandamus^;  but  if  it 
appear  clearly  that  the  election  was  illegal,  or  a  merely  co- 
lourable and  void  election,  the  court  will  grant  a  mandamus^; 
for  in  such  case  it  would  be  nugatory  to  try  the  legality  of 
the  election  in  an  information  in  the  nature  of  quo  warranto. 
And  the  court  will  grant  a  mandamus,  not  only  for  the  head 
officer,  but  also  for  others  who  are  necessary  constituent 
parts  of  the  corporation ''. 

In  the  following  case*  the  construction  of  the  foregoing 
statute  underwent  considerable  dis(!ussion.  Quo  warranto  to 
tiy  defendant's  right  to  be  mayor  of  Gram  pound,  in  Cornwall. 


m  R.v.  Bari^stcfl  of  tlie  Borough  of  Or- 
furd,  M.  9  G.  9.  MS.  Bull.  N.  Pi 901. 
34  MS  Serjeant  Hill,  p.  ^63.  S  C. 
there  said  by  the  court,  that  the  Cor- 
poration of  Macclesficlcl,  Tr.  1 1  G.  1. 
waft  ao  amlhority  ia  point 

9  R.  ▼.  Mayor  and  Burj^eeHcs  of  Thet- 
^•rd,  »  Cast,  27O. 

a  R.  T.  NewshauB,  Say.  R.  911.  Bo- 
roa^h  of  Carmarthen. 

1»  R.  ▼.  Baukm,  tl.  4  G.  3.  3  Burr. 
14S2>  Boroufh  of  Corfe  Castle.  R. 
T.  Mayu^  ot  Cokhcftter,  9»  0%  3. 
a  T.  K.  959. 


c  R.v.MayorofBotainey,aIia9TiiitageI, 
H.  tt  U.  s.  MS.  S.C> Bhortly  reported, 
Str.  looj.  Bull.  N.  P. 20 1. cited  ill 
R.  V.  Bankes,  3  Burr.  ]434.  Case  of 
Aherystwith/rrin.  uG.  9. Str.  1157. 
Corpurattou  of  Scarboroufch,  Hil. 
J 6  G.  9.  Str.  1180.  It  ▼.  Ncirshum, 
Borough  of  Carmarthen;  £  qh  G.  9> 
Say.  911  R.  T.  Mayor  of  Catu- 
bridfre,  H.  7  G.  3   4  Burr.  3008. 

d  Corporation  of  Scartwrough,  Str. 
IISO. 

e  B.  V.  Nance,  B.  R.  Trin.  14  and  \$ 
G.  2.  MS. 
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Grampound  is  a  borough  by  prescription ;  and  according  t9 
the  custom  of  the  place,  the  mayor  is  to  be  elected  on  a  par- 
ticular day,  and  to  be  sworn  into  his  office  by  the  steward,  at 
the  next  court  leet.    The  mayor  neglecting  to  hold  an  aa-; 
sembly  for  the  choice  of  a  new  mayor,  one  Pierce,  a  capital 
burgess,  and  the  next  presiding  officer,  together  with  the 
defendant  Xancc,  held  an  assembly  the  day  following  for  that 
purpose.     And  two  capital  burgesses  being,  according  to  the 
custom  of  the  place,  to  be  named  by  the  capital  burgesses, 
out  of  which  the  commonalty  are  to  choose  one  to  be  mayor 
foi'  the  year  ensuing,  Nance  and  Pierce  put  each  other  in  no- 
mination; and  Nance  being  elected  by  the  commonalty, Pierce 
in  a  few  days  afterwards  swore  him  in.    Upon  this  record 
there  were  several  issues  in  fact  joined,  which  were  tried  at 
the  assizes  in  Cornwall,  and  found  for  the  defendant    And 
to  the  point  of  swearing  before  Pierce,  there  was  a  demurrer; 
and  on  the  demurrer  the  single  question  was,  whether  upon 
the  Stat  11  G.  1.  c.  4.  the  right  of  swearing  the  new  mayor 
devolved  upon  the  presiding  officer,  as  well  as  holding  the 
assembly  for  his  election ;  because,  though  the  old  mayor 
had  been  guilty  of  a  default  at  the  customary  day,  yet  the 
lord  of  the  leet  had  not,  and  might,  for  aught  appears,  have^ 
sworn  in  the  new  mayor  at  the  proper  time.     Atier  the  case 
had  been  argued  several  times,  Lee,  C.  J.  delivered  the  reso* 
lution  of  the  court  thus:  "  We  are  all  of  opinion  that  the 
defendant  was  well  sworn.    In  this  statute  are  several  clauses 
making  provision  for  particular  cases.    The  first  gives  a  re- 
medy where  a  mayor  or  other  chief  officer  shall  not  be  chosea 
on  the  charter,  or  customary  day,  and  there  the  next  presid- 
ing officer  is  enabled  to  hofd  a  court  the  day  following,  and 
to  do  all  such  acts  for  completing  the  election  as  the  mayor 
or  other  chief  officer  ought  to  have  done  on  the  proper  day. 
The  next  empowers  this  court  to  grant  a  mandamus  where 
no  election  is  had  on  the  second  day.    The  third  provides 
for  nominations,  elections,  and  swearing,  to  be  had  in  courts 
leet    This  comprehends  two  cases ;  one,  where  the  nomina- 
tion, or  election,  is  to  be  out  of  the  leet,  and  is  properly  done 
on  the  charter  or  customary  day,  but  the  swearing  is  to  be 
at  the  leet ;  the  other,  where  the  nomination  is  to  be  in  the 
leet,  and  then  the  whole  is  to  be  perfected  in  the  same  man- 
ner as  if  done  the  day  next  following  the  charter  or  customary 
day.    Here  is  no  provision  about  swearing  in  the  leet,  where 
the  nomination  and  election  are  to  be  out  of  it,  and  are  made 
by  a  devolution  to  the  next  officer,  after  the  regular  day* 
The  fourth  is  a  general  clause  relating  to  the  swearing,  and 
jgives  the  person  entitled  to  bold  the  assembly  under  the  act« 
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t 

the  power  to  swelir  In  the  party  elected.  And  by  this  clause 
we  think  Pierce  was  well  authorized  to  swear  the  defendant, 
there  being  nothing  in  the  statute  to  preserve  the  right  of  the 
leet,  where  the  mayor  is  to  be  electea  out  of  it,  and  is  elected 
after  the  charter  or  customary  time.  It  has  been  objected, 
that  the  mayor,  on  the  proper  day,  could  not  have  sworn  in 
his  successor,  and  that  the  presiding  officer  is  only  entrusted 
with  the  power  of  the  mayor.  But  we  think  more  is  dele- 
gated to  him,  and  that  he  has  an  absolute  authority  to  com- 
plete the  election.  It  was  likewise  objected,  that  the  lord  of 
the  leet  ought  not  to  be  deprived  of  this  franchise  without 
fiome  fault  in  him.  To  which  it  may  be  answered,  that  if 
an  election  was  not  made  on  the  reo^ular  day,  it  was  doubt- 
ful before  the  statute,  whether  it  could  be  made  afterwards; 
jand  as  this  arose  often  from  the  neglect  of  lords,  tlie  parlia-  . 
ment  had  little  regard  to  this  franchise,  and  therefore  gave  a 
new  method  of  electing  and  swearing  officers,  by  wl)icl> 
corporations  might  speedily  be  furnished  with  regular  ma- 
gistrates. Lastly,  it  was  objected,  that  the  swearing  was 
^me  days  after  the  election.  But  this  is  not  material,  as  he 
was  sworn  before  he  entered  on  the  execution  of  his  office ; 
and,  therefore,  09  this  point  judgment  \y^s  givep  for  tlje 
defendant" 

The  last  objiection  was  again  agitated  in  a  late  case  of  the 
fLing  v.  Courtenay^  where  the  swearing  in  of  a  burgess  was 
more  than  two  years  after  his  election ;  but  the  court  held, 
that  where  the  person  elected  has  a  present  capacity  of 
being  sworn  in  at  the  time  of  his  electipu,  hid  title  cannot 
be  impeached  on  the  ground  of  a  mere  omission  to  com- 
plete the  election  by  an  immediate  swearing  in ;  thereby 
.distinguishing  this  case  from  the  case  of  R.  v.  Carter',  (whicFi 
had  been  relied  on  in  the  argument)  where  the  court  held, 
iupon  the  words  of  the  charter  incorporating  the  borough  of 
Portsmouth,  that  the  defendant,  who  had  been  elected  a  bur- 

J^ess,  when  an  in£Eint  under  six  years  of  age,  and  sworn  in  after 
le  bad  attained  l^is  age  of  21,  was  not  duly  elected  (4).    It 

f  9  EoAt,  346.  S  Cowp.  920. 


(4)  The  question,  whether  an  infant  was  capable  of  exercisning 
;the  ofHce  of  bur^ss,  was  di9cus8ed  in  R.  v.  White,  B.  R«  M. 
7  G.  2.  MS.  where  the  court  granted  au  information  on  this  ground 
/only;  observing,  that  a.H  an  infant  could  only  bind  himself  ibr  ne- 
/ressaries,  it  would  l;e  very  strange  if  hje  could  be  entrusted  with  any 
public  office f 

A   A   ? 
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was  observed,  however,  by  Lord  Ellenborough  in  R.  v.  Cour- 
teuay,  that  the  neglect  to  be  swoni  in  for  a  great  length  of 
time,  as  above  20  years  after  election,  might  (as  in  the  case  of 
the  King  v.  Jordan^,)  be  deemed  a  waver  or  refusal  to  accept 
the  election  by  the  party  elected,  but  did  not  vitiate  the  elec- 
tion itself;  for  otherwise  the  question  of  waver  could  not 
have  arisen  in  that  case. 

Where  a  person  has  been  elected  mayor  of  a  corporation, 
who  is  disqualified  on  account  of  not  having  taken  the  sa- 
crament within  one  year  next  before  the  election,  the  court, 
upon  receiving  competent  information  of  this  fact,  will  grant 
a  mandamus  to  the  electors  to  proceed  to  a  new  election, 
under  the  preceding  statute,  as  if  no  election  bad  been 
made'. 

An  election  completed  after  the  departure  of  the  presiding 
oflicer,  who  forms  an  integral  part  or  the  elective  aJssembly, 
is  void^ 

An  assembly  was  regularly  convened  for  the  purpose  of 
nominating  and  electing  a  new  mayor,  over  which  the  then 
mayor  presided.  He  declared  that  the  persons,  with  whom 
the  nomination  rested,  were  equally  divided,  and  consequently 
that  no  election  could  be  made ;  and  thereupon  he  directed 
proclamation  to  be  made  for  dissolving  the  assembly.  No- 
objection  was  made  to  this,  nor  did  any  persons  give  notice^ 
that  they  meant  to  proceed  to  make  an'election.  But  when 
the  mayor  was  gone  away,  and  a  number  of  the  burgesses 
also  departed,  considering  the  assembly  as  dissolved,  the  rest 
proceeded  to  make  an  election.  It  was  holden',  that  thi» 
election  could  not  be  supported ;  for  assuming  it  to  be  clear 
(though  the  point  had  never  been  judicially  decided)  that  an 
election  begun  under  one  presiding  officer,  could  be  com- 
pleted under  another,  yet  this  was  not  a  continuation  of  the 
business  begun  before  the  mayor,  but  an  attempt  to  continue 
that  which  had  been  concluded.  Considering^  also,  the  case 
upon  the  statute,  and  that  if  the  mayor  absent  himself,  the 
next  in  place  and  order  present  may  preside ;  yet  here  the 
mayor  did  not  absent  himself,  but  did  preside,  and  as  pre- 
siding officer,  determined  upon  the  validity  of  the  votes,  that 
they  were  equal,  and  that  no  election  could  be  had,  and  then 
dissolved  the  assembly ;  and  all  this  without  any  objection 
made  at  the  time ;  and  in  consequence  of  such  dissolution  of 
the  assembly,  unobjected  to  as  it  appeared,  many  of  the  free- 
pien  went  away,  and  then  the  rest  of  them  made  the  election 

li  n.  T.  H.  S5S.  k  B.  ▼.  BuUer,  t  Eut,  339. 

i  j[^.  T.  Coip.  of  Bedfordi  1  Eaut^  79.         IB*  ▼.  Gubuiian,  1 1  Eokt,  IT- 
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jn  question :  this  was  not  an  election  within  the  aid  of  the 
statute,  which  never  meant  to  protect  elections  made  by  sur- 
prise and  fraud. 


IT.  In  what  other  Cases  the  Court  will  grant  a  Man* 

damus. 

Having  enumerated  the  most  important  cases  relating  to 
corporations  in  which  the  court  will  interpose  by  granting  a 
mandamus,  I  shall  proceed  briefly  to  state  some  other  cases  in 
which  this  remedy  may  be  obtained. 

The  circumstance  of  the  office  being  subject  to  the  Eccle-' 
siastical  Court,  affords  no  objection.  Hence,  writs  of  man* 
damns  have  been  granted  to  admit  prebendaries*",  an  apparitor 
general",  parish  clerks**,  and  sextons^  So  to  admit  scaven- 
gers^, &c. ;  to  restore  a  schoolmaster  of  a  grammar-school 
founded  by  the  crown' ;  so  to  restore  a  member  of  an  univer* 
sity,  who  had  been  improperly  suspended  from  his  degree8% 
In  like  manner  a  mandamus  will  lie  to  compel  a  dean  and 
chapter  to  fill  up  a  vacancy  among  canons  residentiary^;  so 
to  tne  Ecclesiastical  Court",  to  swear  churchwardens  elected 
l)y  the  parish  ;  so  to  grant  the  probate  of  a  will  to  an  execu- 
tor \  So  a  mandamus  lies  to  the  judge  of  the  Prerogative 
Court  of  Canterbury  to  grant  administration  to  the  husband, 
of  the  wife*s  estate,  when  the  husband  has  done  nothing  to 
depart  from  his  right^  In  the  case  of  R.  v.  Windham*,  the 
court  granted  a  mandamus  to  compel  the  warden  of  Wadbam 
College  to  affix  the  common  seal  of  the  college  to  an  answer 
of  the  fellows,  &c.  in  Chancery,  although  the  warden  disap- 
proved of  the  answer  of  the  fellows,  and  had  put  in  a  separate 
answer. 

A  mandamus  will  lie  to  J.  P.  to  nominate  overseers  of  the 

m  R.  r.  Dean  of  Norwich,  Sir.  lag.  another  icxton,  without  such  certi- 

n  Folket's  case,  cited  per  Cur.  iu  R.  ficate. 

V.  Ward,  Str.  897.  q  Said  per  Cur.  iu  He's  case,  1  Veotr. 

o  K.  ▼.  Aflhton,  Say.  R.  159.     R.'v.  '      14J.  to  have  hoeu  grant ed.    See  also 

WarrpD,  Cowp.371.  3I.R.  I8l. 

p  R.    V.   Churchwardens    of    Kiog^s  r  R.  v.  Bailiirs  of  Morpeth,  Str.  59. 

Clere,  9  Lcr.  la  ]  Vcntr.  U3.  S.  C.  s  R.  ▼.  U.  of  Cambridge,  T.  19  G.  3^ 

fi.    It  appeared  by  the  certificate  of  Dr.  Ewiii^s  cane. 

the  minister  and  several  pariahion-  t  Bishop  of  Chichester  ▼.  Harward, 

era,  that  the  sexton  waa  an  officer  1  T.  R.  659 

for  life,  and  received  two-pence  from  u  Anon.  1  Ventr.  115. 

every  house  yearly  as  wagen.     But  x  i  Veutr.  335. 

in  the  same  Urni  it  waa  granted  for  y  R.  v.  Bettesworth,  Sty.  89 1 -1^9^ 

z  Cowp.  377. 
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poor,  although  ^he  tune  nientioiied  in  the  stat.  43  Eliz.  iiai 
expired ;  because  the  statutes  for  the  relief  of  the  poor  are  to 
be  construed  liberally*;  So  to  appoint  a  surveyor  of  the 
highways,  where  the  J.  P.  had  not  appointed  at  the  time 
mentioned  in  the  stat  13  Geo.  3.  c.  78.  s.  1^  So  to  sign  and 
allow  a  poor*s  rate ;  and  in  this  case  they  will  grant  the  man-* 
damus  in  the  first  instance,  arid  not  a  rule  to  shew  cause ;  for 
otherwise  the  poor  might  starve*. 

Although  it  was  formerly  doubted  whether  a  mandamus 
would  lie  to  a  lord  of  a  manor  to  admit  a  copyholder,  yet  in 
R.  V.  Rennett**,  where  application  was  made  for  a  mandamus 
to  the  steward  of  a  manor,  to  admit  a  person  who  claimed  as 
heir  at  law  to  a  customary  estate  within  the  manor,  the  court 
said,  they  had*  no  doubt  but  that  a  mandamus  ought  to  be 
granted,  to  compel  a  lord  of  a  manor  to  admit  a  copyholder^ 
if  a  proper  case  were  laid  before  them ;  but  as  the  party 
making  this  application  claimed  by  descent,  it  would  not 
answer  any  purpose  to  grant  the  mandamus,  since  he  had  as 
complete  a  title  without  admittance  as  with  it,  against  all  the 
world  but  the  lor<l.  See  also  R.  v.  Lord  of  tne  Manor  of 
Hendon%  where  a  mandamus  was  granted  to  the  lord,  whd 
had  refused  to  admit  the  surrenderee  of  a  copyhold  estate  on 
account  of  a  disagreement  respecting  the  fine  to  be  paid ;  the 
court  observing,  that  they  would  not  give  an  opinion  respecting 
the  lord's  tine  on  an  application  by  a  tenant  for  a  mandamus 
to  be  admitted,  because  the  lord  had  not  any  right  to  tlie  line 
until  admittance.  See  also  R.  v.  Coggan^  where  a  manda- 
mus was  granted  to  the  lord  and  steward  of  a  manor  to  admit 
a  person  to  a  copyhold  tenement,  who  had  a  primS facie  legal 
title,  in  order  to  Enable  him  to  try  his  right,  though  a  court 
of  equity  had  before  refused  to  compel  the  lord  to  admit  him 
for  want  of  his  Shewing  an  equitable  right  to  the  property ; 
Lord  EUenborough,  C.  J.,  observing,  that  he  was  aware  that 
the  power  of  the  Court  of  King's  Bench  to  grant  a  manda- 
mus to  admit  to  a  copyhold,  had  been  questioned  on  the 
other  side  of  the  hall,  yet  the  court  having  for  many  years 
past  been  in  the  constant  habit  of  granting  such  writs,  upon 
a  sufficient  prima  facie  title  made  out  on  the  part  of  the 
person  applying,  he  could  not  doubt  their  power  in  this  re* 
spect.  N.  There  being  a  claim  of  a  previous  fine  due  to  the 
lord  rn  respect  of  the  ancestor  from  whom  the  party  claimed^ 
the  rule  for  a  mandamus  was  graated,  upon  the  party's  under^ 

4 

a  R.  V.  SpaiTGw,  Str.  1 123.  <l  9  T.  9.  197. 

b  R.  V.  Justices  of  Denbighshire^  e  s  T.  R.  484. 

4  East,  133.  f  §  Eaut,  431. 
c  R.  ▼.  Fisheir,  Say.  R.  160. 
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taking  to  pay  such  fine  or  fines  as  should  be  due  to  the  lord. 
The  court  will  not  grant  a  mandamus  to  admit  cestui  que 
trust,  although  he  has  a  clear  equity,  the  legal  estate  appear- 
ing on  the  Court  Rolls  to  be  in  the  trustees. 

It  makes  no  difference  by  what  mode  the  party  becomes 
entitled  to  the  fmnchise,  whether  by  charter,  prescription,  or 
tenure;  therefore,  where  by  the  custom  of  the  borough  of 
Midhurst,  the  jury  at  a  court  baron  is  to  present  the  aliena- 
tion of  every  burgage  tenement,  and  upon  such  presentment 
the  steward  is  to  admit  the  tenant,  who  then  becomes  entitled 
to  the  franchises  of  the  borough,  the  jury,  at  a  court  baron 
in  1749,  having  refused  to  present  several  conveyances 
of  burgage  tenements,  the  court  granted*  a  mandamus  to 
the  lord  to  hold  a  court,  and  to  the  burgesses  to  attend  at 
such  court,  and  to  present  the  conveyances.  And  though  one 
mandamus  will  not  liie  to  restore  several  persons,  yet  the 
court  held  it  would  lie  in  this  case  to  the  jury  to  do  an  act  to 
perfect  the  rights  of  several.  So  where,  by  the  custom,  the 
court  leet  was  to  present  to  the  steward  the  person  whom  the 
commonalty  of  the  borough  had  chosen  to  be  mavor,  the 
court  granted*  a  mandamus  to  the  steward  to  hold  a  court 
leet,  and  to  the  in-burgesses  to  attend  at  such  court,  and  to 
present  J.  D.  who  had  been  chosen  by  the  cortimonalty.  And 
It  is  the  same  where  no  particular  person  is  interested;  as 
where  by  charter  or  prescription  the  corporate  body  ought  to 
consist  of  a  definite  numbers  and  they  neglect  to  fill  up  the  va« 
cancies  as  they  happen,  the  court  will  grant  a  mandamus. 


III.  Where  not. 


It  is  a  general  rule,  that  a  mandamus  does  not  lie  unless^ 
the  party  making  the  application  has  not  any  other  specific 
legal  remedy*.  On  this  ground  the  court  refused  to  grant 
a  mandamus  to  a  bishop,  to  licence  a  curate  of  a  curacy, 
which  had  been  twice  augmented  by  Queen  Anne's  bounty, 
where  the  right  of  appointing  was  claimed  by  two  several 

f  R.  ▼.  Miahorat,  i  WiU.  933.    1  Bl.  i  Caee  cff  the  town  of  Nottinjjpliain, 

R.  60.  Bol.  N.  P.  900.  S.  C.  by  the  93  G.  9.  Bull.  N.  P.  901. 

name  of  R.  v.  Ld.  Mountagae.  k  Per  Buller,  J.  in  R.  v.  Bp.  of  Ches- 

k  Boroii$[b  of  Christ  Church,  ]9G.  9.  ter,  1 T.  R.  404.  in  R.  ▼.  M.  of  Staf- 

Ball.  N.  P.  800.  S.  C.  cited  itt  1  Bl.  foiti,  3  T.  R.  653.  R.  ▼.  the  Bristol 

R.  69.  Dock  Company,  M.  59  G.  3.  S.  P. 

Sec  also  Doug.  596. 
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parties,  and  there  bad  been  cross  nominations;  because  the 
party  had  another  specific  remedy  by  quare  impedftK  So  a 
mandamus  does  not  lie  to  the  governor  and  company  of  the 
Bank  of  England  to  transfer  stock,  because  the  party  has  his 
remedy  by  assumpsit*^.  But  an  indictment^  it  seems,  is  not 
such  a  remedy"  as  will  prevent  a  court  granting  a  mandamus. 

Although  the  court  will  grant  a  mandamus  in  order  to  en- 
force the  making  a  poor's  rate,  they  will  not  grant  it  with  a 
direction,  that  certain  persons  shall  be  inserted  in  the  rate ; 
although  an  aflidavit  be  made  of  the  sufficiency  of  such  per^ 
sons,  and  that  the  omission  had  for  its  object,  the  preventing 
their  having  votes  for  members  of  parliatnent®.  'Fhe  power 
of  licensing  public  houses  being  absolutely  in  the  discretioa 
of  the  justices  of  the  peace,  the  court  will  not  award  a  man- 
damus for  the  licensing  a  public  housed 

A  mandamus  will  not  lie  to  compel  admission  to  the  de- 
gree of  barrister''  (5).  Nor  for  a  fellow  of  a  college,  when 
there  is  a  visitor  (6).  Nor  to  the  judge  of  the  ecclesiastical 
court  to  grant  a  probate  of  a  will,  lite  pendente'.  Nor  to  the 
master  and  wardens  of  the  company  of  gun-makers,  to  cause 
them  to  give  a  proof-mark  to  a  freeman  of  their  company. 
Because  they  are  no  legal  establishment*.  Nor  to  the  mayor 
and  aldermen  of  London  to  admit  a  person  to  the  oHice  of 
auditor  of  the  chamberlain's  and  bridge-master's  accounts, 
who  had  served  it  three  years  successively,  because  contrary 
to  the  custom  of  the  city*.  Nor  to  the  college  of  physicians, 
commanding  them  to  examine  a  doctor  of  physic,  who  has 
been  licensed  in  order  to  his  being  admitted  a  fellow  of  the 
college".    JJor  to  a  visitor  where  he  is  clearly  acting  under  ^ 

I  R.  T.  6p.  of  Chester,  ]  T.  R  396.  q  R.  ▼.  Gray's  Inn,  Doag.  353. 

m  R.T.  Bank  of  Englnnd^  Doii^.  523,  r  1  Bl.  R.  668. 

■  R.  y.  Connnifsioiirrs  of  Dean   Id-  9   Ray-  9BQ. 

closure,  i2  Matile  aud  Selwyii,  80.  t    1  T.  R.  43.7. 

o  R  V,  Weobly,  Sfr.  issg.  u  R.  ▼.  College  of  ^bysiciani,  7  T.  K, 
p  Gileses  case,  Str.  88 1 .  per  Ryder,  C.  J.        283. 

R.  ▼.  NoUingliaiD,  Say.  R .  Q 1 7. 


(5)  The  only  mode  of  relief  is  by  appeal  to  the  twelve  judges. 

(6)  Wherever  there  appears  to  be  a  general  visitor,  the  common 
law  courts  will  not  interpose ;  yet  as  this  is  in  the  nature  of  a  plea 
to  the  jurisdiction,  it  must  appear  on  tbe  return.  The  court  will 
not  supersede  the  writ  of  mandamus  on  an  affidavit  of  the  feet :  it 
must  appear  by  matter  of  record,  which  the  party  may  contest, 
R.  V.  Dr.  Whaley,  master  of  Peterhouse  College,  Cambridge,  E. 
13  Geo.  2.  34  MS.  Serj.  Hill,  p.  325. 
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▼lAitorial  authority*.  Nor  to  a  steward  of  a  manor  court  to 
admit  a  person  who  claimed  as  heir  at  law  to  a  customary- 
estate  within  the  manor^^.  In  R.  v.  Jotham*,  the  court  re- 
fused a  mandamus  to  restore  a  minister  of  an  endowed  dis- 
senting meeting-house;  because  it  did  not  appear,  that  he  had 
complied  with  the  requisites  necessary  to  give  him  a  prima 
facie  title ;  adding,  that  a  mandamus  to  admit  was  granted 
merely  to  enable  the  party  to  try  his  rignt;  but  the  court  had 
always  looked  much  more  strictly  to  the  right  of  the  party 
applying  for  a  mandamus  to  be  restored ;  for  if  he  has  been 
before  regularly  admitted,  he  may  try  his  right  by  action  for 
money  had  and  received.  A  mandamus  will  not  lie  to  the 
archbishop  of  Canterbury  to  issue  his  fiat  to  the  proper  of- 
ficer for. the  admission  of  a  doctor  of  civil  law,  a  graduate  of 
Cambridge,  as  an  advocate  of  the  court  of  Arches*. 


IV.  Form  of  the  Writ. 

Having  endeavoured  in  the  foregoing  sections  to  explain 
the  nature  of  a  mandamus,  and  having  briefly  stated. those 
cases  in  which  this  remedy  may  be  adopted,  I  shall  proceed 
to  consider  the  form  of  the  writ,  as  to  which  the  following 
rules  may  be  useful  : 

1.  Care  must  be  taken  that  the  mandamus  is  properly  di- 
rected, tliat  is,  to  the  persons  who  are  to  obey  the  writ^  (7). 
And  this  duty  is  cast  upon  the  person  who  applies  for  the 
writ ;  for  the  court,  when  they  grant  the  writ,  will  not  specify 
the  person  to  whom  it  is  to  be  directed^  If  the  writ  be  im- 
properly directed,  e.  ^,  if  the  right  of  election  be  in  the  mayor 
and  aldermen,  and  the  mandamus  is  directed  to  the  mayor, 
aldermen,  and  common  council^  the  court  will  grant  a  super- 
sedeas, quia  improvide  emanavit^    If  a  writ  be  directed  to  a 

3(,  Adm.  K.  V.  Bp.  of  Ely,  3  T,  R.  343.  b  R.  ▼.  Mayor  of  Hereford,  Salk.  701. 

y  R.  ▼.  Rennett,  3  T.  R.  igs.  R.  v.  Mayor  of  Rippon,  Salk.  433. 

a  3  T.  Rr  675.  c  R.  y.  Wigrnn,  d  Burr.  789. 

a  K.  ▼.  Archb.  of  Canterbnry,  8  East,  d  R.  ▼.  Mayor  of  Morwicb,  Str.  55. 
913. 


(7) '  If  the  writ  is  directed  \o  the  corporation,  it  has  been  held 
good.  But  if  it  be  directed  to  those,  who  bv  the  conbtitution  «f 
the  corporation  ought  to  do  the  act,  without  aoubt  it  is  good  alio^ 
Per  Holty  C.  J.  R.  v.  Mayor  of  Abingdon,  Ld.  Raym,  560» 


tois  MANDAMUS* 

corporation  by  a  wrong  name,  they  may  re«wfn  thid  «peciit 
matter,  and  rely  upon  it;  but  if  they  answer  the  exigency  of 
the  writ,  they  admit  themselTes  to  be  the  cor{)oration  to 
whom  the  writ  is  directed ;  and  cannot  take  advantage  of  the 
misnomer"^. 

2.  The  writ  must  contain  convenient  certainty,  in  setting 
forth  the  duty  to  be  performed ;  but  it  need  not  particularly 
«et  forth  by  what  authority  the  duty  exists^. 

th<! 

quod 

though 

it  was  objected  it  was  the  constant  fonn  to  allege,  that  the 
party  to  whom  the  writ  is  directed^  is  the  person  to  whom  it 
appertains  to  swear  and  admit;  for  if  the  defendant  was  not 
the  person  to  whom  the  executing  this  writ  belonged,  he 
should  have  returned  so,  but  instead  of  that  the  return  con* 
sisted  merely  of  matter  of  excuse  t  besides,  it  was  laid  that 
minus  rite  he  refused,  which  was  an  averment  that  in  justice 
he  ought  to  do  it 

So  a  mandamus  to  the  dean  of  the  Arches  to  grant  probate 
to  Lord  Londonderry's  executors',  setting  out  that  the  dean 
juxta  juris  exigeutiam  recusavit,  was  holden  sufficient, 
though  it  was  objected  that  it  did  not  shew  the  dean's  title  to 
grant  probate ;  not  having  set  out  that  there  were  bona  no^ 
tabilia;  for  the  court  will  not  pre&ume  an  inferior  jurisdic- 
tion, and  it  appeared  that  he  had  already  done  some  acts  of 
office  as  the  prerogative  judge,  and  he  shall  not  be  received 
now  to  say  it  does  not  appear  he  has  any  jurisdiction. 

So  a  mandamus,  reciting  whereas  there  is  or  ought  to  be 
bne  bailiff  and  twelve  capital  burgesses**. 

.  So  a  mandamus  reciting  that  there  ought  to  be  a  common 
council,  consisting  of  the  mayor,  and  twenty-four  persons 
chosen  by  the  mayor  and  burgesses,  without  stating  whether 
by  charter  or  prescription*. 

3.  If  several  persons  have  been  removed,  there  must  be  a 
distinct  writ  for  each  person;  for  they  cannot  join^ ;  for  the 
interest  is  several,  and  the  amotion  of  one  is  not  the  amotion 
of.theotliers. 

4.  Every  circumstance  that  is  requisite  to  shew  that  the 
party  is  entitled  to  be  admitted,  must  be  suggested  in  the 

e  R.  ▼.  Bailiffsof  Ipiwicb,  Sslk.  484,5.  i  R.  ▼•  Mayor  and  BurgcMes  oT  Not- 

f  R.  V.  Ward,  Str.  897-  tiog^ham,  H.  2S  G. 3. Bull.  N.  P. 204* 

g  R.  V.  Bettesworth,  Str.  857.  Say.  36.  S.  C. 

k  R.  V.  the  DeyiscB,  M.  7  Ann^  Bull,  k  5  Mod.  ii.  R.  v.  city  of  CheMci^ 

N .  P.  904.  Salk.  433.  436^ 
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%tiO;  therefore,  where  in  a  maudamus  to  the  ordinary  t& 
license  a  curate,  it  was  stated  that  he  bad  been  dul^  nomi- 
nated and  appointed  by  the  inhabitants  of  a  township  to  be 
curate  of  the  church  of  P.,  but  neither  the  consent  of  the 
rector,  or  any.  endowment  or  custom  for  the  inhabitants  to 
make  such  nomination*  and  appointment  Was  stated,  the  court 
quashed  the  writ".  But  although  it  is  essential  such  facts 
should  be  alleged  as  are  necessary  to  shew  that  the  party  ap- 
plying for  the  writ  is  entitled  to  the  relief  prayed,  no  precise 
form  is  required^ 

.  5.  The  writ  must  be  granted  to  proceed  to  an  election  td 
the  oflSce,  and  not  to  elect  a  particular  person*. 

.  Lastly,  the  writ  must  be  tested;  and  there  must  be  four- 
teen days  between  the  teste  and  return,  if  it  goes  above  forty 
miles,  otherwise  only  eight  days,  and  one  day  is  to  be  taken 
inclusive,  the  other  exclusive'.  Upon  discovering  any  in- 
ibrmality  in  the  writ,  the  party  may  apply  to  amend  at  any 
time  before  the  return^;  but  after  the  return  has  been  made 
and  traversed^  the  court  will  not  permit  an  amendment  in  the 
nlandamus^  A  motion  cannot  be  made  to  supersede  the 
writ  after  the  return  is  out*,  neither  will  the  defendant  be 
permitted  to  avail  himself  of  any  objection  to  the  writ  after 
the  return  ^ 

Where  there  is  a  corporation  by  prescription,  the  constitu- 
tion of  it  (as  well  as  the  parties'  right)  must  be  veriHed  by 
affidavit".  Where  it  is  by  charter,  a  copy  of  it  must  be  pro- 
duced at  the  time  of  making  the  motion*  Where  the  court 
grants  a  rule  tx>  shew  cause,  though  upon  shewing  cause  it  ap- 
pear doubtfulj  whether  the  party  have  a  right  or  not,  yet  the 
court  will  issue  a  mandamus,  in  order  that  the  right  may  be 
tried  upon  the  return*.  But  the  court  will  not  grant  a  man- 
damus to  a  person  to  exercise  a  Jurisdiction,  when  it  is  doubt* 
fill  whether  he  has  the  power  to  exercise  it  or  notf . 

Upon  a  motion  for  a  mandamus*  to  the  warden  of  the 
vintners'  company  to  swear  J.  S.  one  of  the  court  of  assistants, 
the  affidavit  being  only  that  he  was  informed  by  some  of  the 
court  of  assistants  that  he  waS  elected,  and  no  positive  affida- 
vit of  an  election,  the  court  would  only  grant  a  rule  to  shew 

I  6  Mod.  310.  per  Holt,  C  J.  Jbcaitt,  B.  R.  M,  7  G.  9.  MS.  to 

n  R.v.  Bp.  of  Oxford,  7  East,  34S.  have   been  so  determined  in   Ld. 

n  Per  Lee,  C.  J.  in  R.  ▼.  M.  &  B.  of  Rayraond^ii  time. 

Kottin^bam,  Say.  R.  37.  t  Per  Kenyon,  C.  J.  and  Buller,  J.  in 

o  2  Bnlst.  322.  s  K0I.  456.1. 25.  R.  v.  Mayor  of  York,  5  T.  R.  74, 5. 

pr  K.  V.  Mayor  of  Dover,  Sir.  407.  u  Bull.  N.  P.  200. 

^  6  Mod.  133.  per  Holt,  C.  J.  x  R.  t.  Dr.  Bland,  ib. 

#  R.  V.  Mayor  of  Stafford,  4  T.  R.  690.  y  R.  v.  Bp.  of  Ely,  1  Will.  26il 

H  Said  per  L^,  J.  in  Wbitwood^  q.  t.  v.  z  Bull.  N.  P.  200. 
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cause,  but  said  if  there  had  been  a  positive  affidavit  of  Iiir 
election,  they  would  have  granted  the  writ  in  the  first  in- 
stance. 


V.  Of  the  Return. 

The  next  object  of  consideration  is  the  return. 

1.  The  return  must  be  made  by  the  person  to  whom  the 
writ  is  directed. 

2,  It  must  be  positive  and  certain".  The  same  certainty 
is  required  in  a  return  to  a  mandamus  as  in  indictments  or 
returns  to  writs  of  habeas  corpus^  But  if  the  return  be 
certain  on  the  face  of  it,  that  is  sufficient,  and  the  court 
cannot  intend  facts  inconsistent  with  it,  for  the  purpose  of 
making  it  bad*.  If  the  supposal  of  the  writ  be  false  in  not 
truly  stating  the  constitution  of  the  corporation,  the  return 
ought  to  deny  the  constitution  to  be  as  is  mentioned  in  the 
•writ;  for  if  it  merely  states,  that  the  defendants  have  acted 
according  to  a  constitution  different  from  that  mentioned  in 
the  writ,  without  denying  the  supposal  of  the  writ,  it  will  be 
insufficient^  The  return  must  not  be  argumentatjive*.  In 
stating  a  disfranchisement  for  not  attending  at  an  election,  it 
must  shew  that  the  person  disfranchised  was  an  elector;  for 
•where  the  return  stated  that  the  election  of  a  capital  burgess 
was  in  *'  the  rest  of  the  capital  burgesses  being  the  common 
council^  that  the  person  disfranchised  being  a  capital 
burgess  did  not  attend  at  a  meeting  for  an  election  whereby 
no  election  could  be  had;  but  it  did  not  state  that  a// the 
capital  burgesses  were  of  the  common  council,  so  that  it 
did  not  appear  that  the  person  in  question  was  of  the  com- 
mom  council  and  entitled  to  elect;  the  court  quashed  the 
return^  But  to  a  mandamus  to  elect,  it  is  a  good  returp, 
that  a  person  has  been  duly  elected,  and  sworn  into  the 
office*. 

3.  Where  the  mandamus  is  to  restore  a  person  who  has  been 
removed  from  an  office,  the  return  must  be  veiy  accurate  in 
stating,  iSrst,  the  power  of  the  corporation  to  remove**. 

all  Rrp.  99.  b.    See  abo  R.  t.  M.  of  f  H.  ▼.  Lyme  Reikis,  E.  19  G.  3. 

Abingdou,  Satk.  482.  g  R.  ▼.  Williams,  Sby.  R.  140. 

b  Per  Ruller,  J.  Doug.  i5S,  b  H.  v.  Mayor,  &c.  of  DeDcastfr,Triii. 

c  Doug.  159.  S5  &  26  G.  3.  34  MS.  Scrji.  HiiU 

d  R.  V.  Maiden,  Salk.  491.  p.  9i0. 
c  R.  ▼.  Lyme  Regis,  Doug.  158. 
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*  It  was  observed  by  Ld.  Mansfield,  C.  J.  in  R.  v.  Rich- 
ardson^, that  the  power  of  removal  was  incidental  to  the 
constitution  of  a  corporation;  and  that  it  was  necessary  to 
the  good  order  and  government  of  corporate  bodies  that 
there  should  be  such  a  power,  as  much  as  a  power  to  make 
by-laws. 

The  power  to  remove  is  priro&  facie  in  the  corporation  at 
large;  hence,  where  in  a  return  to  a  mandamus  to  restore, 
the  charter  of  incorporation  was  set  forth,  it  was  stated  that 
the  party  was  removed  by  the  corporate  body  at  large;  it  was 
holden^  unnecessary  to  aver  that  the  body  at  large  had  the 
power  of  removal;  because  the  charter  making  them  a  cor- 
poration, the  law  implies  the  right  to  remove  to  be  in  the 
whole  body;  and  if  there  were  another  charter  or  by-law  xe- 
8trainingJ;he  power,  and  that  were  not  set  out,  an  action  would 
lie  on  the  return,  inasmuch  as  there  would  be  a  suppressio 
v€n\  for  which  an  action  may  be  maintained  a^  well  as  for  an 
allegaiio  falsi. 

The  power  of  removal  cannot  be  exercised  by  a  select  park 
of  the  corporate  body,  unless  it  be  specially  given  to  that  part 
by  charter  or  prescription.  Hence,  if  a  return  should  set  forth 
a  removal  by  the  common  council,  without  shewing  how  they 
were  authorized,  it  would  be  bad'. 

Secondly,  the  return  must  set  forth  a  sufficient  and  reason-) 
able  cause  of  removal.  There  are  three  kinds  of  otiences"*  for 
which  a  corporator  may  be  removed: 

First, — For  any  offence  committed  against  his  oath  of  office 
and  duty  as  a  corporator  (9). 

.Secondly,— *For  any  offence  which  is  in  itself  of  so  in- 
famous a  nature  as  to  render  the  offender  unfit  to  execute 
any  public  franchise,  e.  g,  forgery,  perjury,  &c.  although 

i   R    V.  Richardson,  I  Burr.  537-  P**!*  34  MS.  Serjt.  Hill,  p.  910.  Bull. 

Ld.  Mansfield,  C.  J.   Set  also  R  v.  N.  P.  2<^5.  Say.  R   37.  S.  C. 

Ponsonby,  1  Ves.  jun.  7.  m  R.  v.  Mayor  of*  Derby,  g  G.  2.  Bull.  > 

k  R    V.  Lyme  Rcfir'i:!,  Dou|^.  148.  N.  P.  90O.  R.  ?.  Richardson,  1  Bun*. 

i   R.  V.  Doncastrr,  T.  25  &  sHG.  3.  53S.  R.  v.  Liverpool,  2  Blirr.  732. 


N 
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(9)  lu  this  case  the  corporator  is  removable  without  any  previous 
conviction  by  a  jury.  Bull.  N.  P.  206.  cites  R.  v.  Derby,  y  G.  2. 
which  case  was  tirst  brought  brfore  th«?  Court  in  E.  T.  8  Geo.  2. 
See  Session^  Cases,  vol.  <2.  p.  343.  The  power  of  trial  a^  well  as 
amotion,  for  an  offence  of  this  kind,  is  incident  to  e^ery  cprpora^ 
tion.     See  Lord  Mansfield's  opinion,  1  Bur.  338* 
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such  offence  has  not   any  immediate  relation  to  his  df^ 
fice(lO)- 

Thirdly, — ^For  any  offence  of  a  mixed  nature,  as  being  aq 
offence  not  only  agamst  the  duty  of  his  office,  but  also  a  raat^ 
ter  indictable  at  common  law  (11). 

« 

As  to  the  first  ground  of  removal,  viz.  what  shall  be  said  to 
be  such  a  breach  of  duty  as  will  be  a  good  cause  of  disfran- 
chisement? It  is  certain  that  a  total  desertion  of  the  duty  of 
the  office  is  a  good  cause  of  amoval";  but  it  may  be  diihcult; 
to  determine  in  what  particular  offices  a  bare  non-residence 
will  amount  to  such  ft  desertion. 

Where  offices  are  in  perpetual  execution®,  and  may  not. 
be  executed  by.  deputy,  there  must  be  a  perpetual  residence, 
0uch  as  that  of  sherid,  mayor,  coroner',  &c.  But  in  other 
cases  a  local  residence  is  not  necessary:  as  in  the  case 
of  a  recorder,  freeman,  &c.  there  non-residence,  without  ne-i 
gleet  of  duty,  is  not  a  sufficient  case  of  amovaH.  IndeecJ 
it  would  be  absurd  to  say  that  mere  non-residence  should  be 
a  cause  of  amoval,  when  notwithstanding  such  non-residence, 
the  officer  may  do  all  which  his  duty  requires;  but  if  such 
persons  totally  desert  their  office,  it  will  be  a  good  cause  of 
amoval.  As  where  a  recorder  upon  notice  given  to  him,  vo? 
luntarily  and  wilfully  absented  himself  twice  from  the  ses-? 
«ions  of  the  peace',  although  he  had  appointed  the  session 
himself  and  was  in  the  town ;  for  the  recorder  is  bound  tq 
attend  and  assist  at  the  sessions  to  direct  the  corporation  iq 

n  4  ModrsG.  ter,  Say,  39  and  per  Foster,  J.  S.  C. 

o  Bull.  N.  P.  806.  34  MS.  Srrjt.  Hill,  p. -217. 

p  3  Atk.  184. .  T  Seijt,  Whitakcr^s  case,  Salk.   434. 

i|  Per  Lee,  C.  J.  in  R  r.  M.  of  Doncas-  Ld.  Raym.  V233,  S.  C. 


A. 


(10)  An  offence  of  this  kind  ought  to  be  established  by  a  prer 
viouB  conviction  by  a  jury,  according  to  the  law  of  tlie  land-  Per 
Lord  Manstield,  C.  J.  R.  v.  Richardson,  \  Burr.  539.  .  It  is  the 
infamy  which  renders  the  corporator  an  improper  person  to  be 
continued  in  an  office  of  trust;  therefore  if  the  crime  for  which  h<5 
is  convicted  be  such  as  does  not  carry  such  infamy  with  it.  it  will  be 
no  cause  of  disfranchisement;  as  if  he  were  convicted  of  a  single 
assault.     Bull.  N.  P.  206,  cit^s  R.  v.  Derby,  9  G.  2. 

(11)  Where  the  offence  is  criminal  in  both  respects,  the  difference 
seems  to  be  that  if  it  consist  of  one  single  fact,  as  burning  the 
chartersof  the  corporation,  bribery,  &c.  there  must  be  a  conviction; 
but  not  where  it  maybe  considered  as  abstracted,  the  one  from  the 
other,  H8  riot  and  assault  upon  any  other  member,  so  as  to  obstruct 
the  business  of  the  coiporatioh.    iU 
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the  proceedings  of  justice; .  and  his  office  being  a  public 
office  relating  to  justice,  non-attendance  is  a  good  cause  of 
forfeiture.  But  a  mere  being  absent  once'  from  attending  a 
session,  without  any  aggravating  circumstance,  is  no  cause 
of  forfeiture.  In  the  case  of  the  City  of  Exeter  v.  Glide', 
the  retuni  was,  that  the  defendant  (an  alderman,  and  as 
such  a  J.  P.)  "  recessit  et  habitationem  suam  reliquit  et  amov- 
ebat  seipsum  et  familiam  suam  ad  Topsam  extra  civitatem  et 
ofTicium  suum  reliquit:"  it  was  agreed,  that  there  could  not 
be  more  apt  and  express  words  of  the  defendant's  absence, 
than  the  words  in  this  return.  So,  where  a  capital  burgess 
left  the  borough,  and  lived  out  of  it  for  several  years^  and 
neglected  attendance  at  the  public  assemblies^  &c.  it  wad 
bolden  to  be  a  sutiBcient  ground  for  removing  him^  But 
where  it  was  returned  to  a  mandamus  to  restore  an  alder- 
inan,  that  the  alderman  on  the  1st  of  May,  170'3»  departed 
with  his  family  from  th^  borough,  and  the  liberties  there- 
pf,  and  entirely  left  the  same,  with  an  intent  to  reside  with 
his  family  for  the  future  elsewhere;  and  thence,  and  until 
and  at  the  time  of  tlie  amotion  of  hinl,  did  continually  re-^ 
side  with  his  family  out  of  the  said  borough,  and  the  li« 
berties  thereof,  contrary  to  the  duty  of  his  oliice;  and  theq 
the  return  stated  a  removal  on  the  10th  of  September,  ITb'O; 
the  return  was  quashed,  and  a  peremptory  mandamus  was 
awarded* ;  Lord  Mansfield,  C.  J.  observing,  that  the  party 
had  not  totally  left  the  borough,  that  he  was  absent  about 
four  months  only,  and  that  he  bad  not  received  any  notice  of 
the  charge. 

The  non-residence  of  a  corporator  is  not  ipso  facto  a  for^ 
feiture  of  the  office,  but  tiie  cause  of  amoval  only;  and  conse* 
quently  until  amotion,  there  cannot  be  any  usurpation  upon 
which  a  quo  warranto  can  be  founded^. 

Misemploying  the  corporation  money  is  not  a  suflTicien? 
cause  of  distranchisement,  because  the  corporation  may  have 
their  action  for  it^  (12). 

■  R.  r.  Corporation  of  Wells,  4  Burr.         borougli  of  Newtown,  frelaiid.     On* 
)9<)9.  Serjt.  BurlatuVn  case.  writ   of  error.  B.  R.  Mirbs.    1755. 

t  4  Mod.  3:j.  I  Show.  -iSS.  354.  S.  C.  Ryd^r,  C.J.  i  Ves. jun.  i .  affirniedon 

■  R.  V.  Triiehody,  Ld.  Kaym.   U75.        « nor  ui  DP.  Feb.  ail  h,i  758.2  Bro. 
Borough  of  Lotitwithiel.  P.  C.  si  I.  I'oniliirs  cd.  R.  v.  He«« 

X  R.    V.    Mayor,    &rC.   of    Leicester^         iren,  alder  man  of  Bedford,  9  T.  R« 

4  Bnrr.  2087.  77i3. 

y  R.  T.Pousonby,  free  burgess  of  the    s   R.  ▼.  Cbalke,  Ld.  Raym:  S26. 


(12)  In  this  case  another  ground  of  removal  was  stated,  viz.  that, 
be  defendi(Qt  hud  rased  one  of  the  hooks  of  the  corporatlou;  a»  if/ 
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A  member  of  a  corporation  cannot  be  disfranchised^  unless 
it  be  for  an  act  which  works  to  the  destruction  of  the  body 
corporate,  or  to  the  destruction  of  the  liberties  and  privileged 
thereof;  and  not  for  any  personal  oflence  of  one  member 
thereof*. 

It  is  competent  to  a  corporation  to  accept  the  resignation 
of  a  member,  and  to  choose  another  person  in  his  room;  but 
until  such  election,  the  party  has  power  to  wave  his  resigha^ 
tion  *. 

A  return  that  the  party  obstinately  and  voluntarily  refused 
to  obey  orders  and  laws,  &c,  contrary  to  the  duty  of  his  office 
and  oath  is  too  general;  the  particular  laws  ought  to  be  spe* 
cified^. 

A  return  of  a  misbehaviour  in  one  office  (e.  g.  chamberlain) 
wnll  not  afford  a  reason  for  his  being  amoved  out  of  another, 
viz.  that  of  a  capital  burgess**. 

Where  it  appeai'ed  by  the  return  that  the  party  had  been 
chosen  town-clerk,  to  hold  at  the  will  of  the  mavor  and  alder- 
men,  yet  as  the  defendants  had  not  stated  any  determination 
of  the  will,  but  merely  such  reasons  for  his  removal  as  were 
deemed  insufficient,  the  court  granted  a  peremptory  manda« 
mus*.  Although  the  return  be  insufficient,  yet  if  it  appears 
to  the  court,  that  the*  party  has  no  ground  for  being  restored^ 
the  court  will  not  restore  him^ 

Thirdly,  the  due  execution  of  the  power  of  amoval  must  be 
set  forth  in  the  return. 

If  the  person  be  within  summons,  i,  e.  if  he  be  resident,  he 
must  be  summoned  to  attend  and  shew  cause  against  his  dis- 
iVanchisemeint* ;  and  that  he  was  so  summoned,  must  appear 
upon  the  return,  miless  it  appear  he  was  heard;  for  as  the 
end  of  summons  is,  that  he  may  be  heard  for  himself^  if  he 
have  been  heard,  want  of  summons  is  no  object!on\  But  if 
it  appear  upon  the  retuni,  that  he  Hved  out  of  the  limits  of 

a  Per   Curiain,  Sir  Thoinai   Earle*t  e  R.  v.  Mayor,  &c.  of  Oxford,  Salk. 

case,  Cartli,  176.  42B. 

b  R.  >   M.  of  Kippon,  Salk.  433.  -See  f  Viv  Cur.  in  R.  v.  TiiJacrly,  1  Sidrrf. 

also  R.  V.  TifidtTly,  i  Sulf  ji.  14. 

C  R.  V.  M,  of  Doiicaster,   LU.  Rayixi.  g  l)afi^i^'*s   ca^c,  11  Rrp.  99.  a.  R.  r« 

1566.  (iaskiii,  8  T.  R.  909.  S.'l*. 

4  &  C  h  Wr  Curiam,  R.  v.  Wilton,  Salk.  428. 


which  the  court  observed,  that  it  might  be,  that  the  entry  was 
wrong,  aiid  he  only  made  it  as  it  ought  to  be;  and  farther,  the 
lasure  was  not  aA'epred  to  be  to  tke  deirimiriit  xii  the  cor|>omtioik. 
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the  corporation  for  several  years,  it  is  not  necessary  to  return 
that  he  was  summoned  ^« 

In  a  return  to  a  inai^damus  to  a  corporation  to  restore  a 
member  who  has  Wen  remov^,  it  should  appear  that  the 
body  rejnovingy  hac|  proved  the  charge  for  which  the  mem-» 
ber  was  removed.  It  19  not  suflicient  to  state,  merely  that 
1^  was  present  when  tt^e  charge  ivas  made  apd  did  not 
4eny  it*^. 

Whert  a  burgess  in  constituted  by  patent  under  the  comr 
^lon  seal,  he  ought  to  be  discharged  in  like  n^anner.  But  if 
by  election^  there  it  is  only  entered  iq  the  book,  and  an  Qrdei? 
is  Bufiicient  tP  discharge  him'. 

If  the  members  of  ^  corporation  are  summoned  to  appear 
for  one  particular  purpose,  they  cannot  proceed  to  any  other 
matter  without  the  uqanimous  consent  of  the  whole  body  % 

Upon  a  return  to  a  mandamus  to  restore  a  capital  burgess, 
it  appeared,  that  the  power  of  amoving  a  member  was  in  the 
mayor  and  aldermen;  that  the  whole  corporation  having  been 
summoned  to  elect  a  recorder,  after  that  election  was  over, 
the  mayor  and  aldermen  separated  from  tl^e  rest  and  removed 
the  plain^iif;  and  t:he  removal  lyas  bolden  void",  because 
(here  was  no  suipmpn,s  tq  mee|;  a^  mayor  aqd  aldermen,  but 
only  as  part  of  the  Mr  hole  body. 

Upon  the  issue  of  non  fuit  fiiectus  major,  the  constitution 
was  admitted  to  be,  that  the  mayor  was  chosen  out  of  the 
aldermen*,  therefore  ti  e  defendant  insisted  that  the  plaiur 
tiff  shpuld  prove  his  being  an  alderrpan.  The  fact  pf  his  being 
chosen  an  aldermaiy  was  this;  all  the  common  council  (who 
wene  thjB  electors)  except  one,  vfiet  at  a  pMblic  hpuse  tp 
drink,  wberjB  they  were  acquainted  that  W,  had  resigned^ 
whereupon  it  was  proposed  to  phoose  thp  plaintiff,  whicl| 
was  objected  to  by  two  or  thr^e  j  however,  he  was  sworn 
in,  and  this  was  holden  not  tp  be  Vl  gopd  election,  because 
the^  were  not  cprporately  assembled  for  want  pf  a  previous 
summons;  and  therefore  it  was  absplutely  accessary  that 
jevery  one  of  the  common  council  shoulcf  be  present  and 
^nsent  So,  where  upon  evidence  it  appeared  that  the  cor- 
|)pratipii  met  upon  a  particplar  day  (pursuant  tp  a  by-law) 

1  R.  ▼.Tmebody,  Ld.  Haym.  127S»  p  R.  ▼.  Corp.  of  CsrIiHp.  T.  6  Geo, 

k  R.  ▼.  Faverihitin,  8  'f.  R.  35Q.  cited  per  Cur.  in  Macheli  ▼   Nevin- 

I  Per  Holt,  C.  J.  R.  v.  CUaIke,  Lord  loo,  Ld.  Rayiu.  1357,  ^nd  ii  East, 

RayiD.  9'i6.  84.  n.  where  S.  P.  was  derided. 

ja  Per  Raymond,  J.  Maobell  ▼.  Nevin-  q  Musgrayev.  ^(j^Tinsoni  Lord  K^yqi* 

•on,  E.  10  Gtp.  1.  J  J  Eait,  87.  n.  13S8. 
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for  the  election  of  a  mayor,  it  was  holdeii'  they  could  not 
proceed  to  the  election  of  an  alderman  for  want  of  sum- 
mons, there  being  no  custom  to  warrant  it      • 

It  is  not  a  good  return  to  state,  that  the  party  was  incapa* 
ble  of  being  elected,  for  the  proper  way  of  trying  whether  he 
was  capable  of  being  elected,  is  by  an  information  in  nature 
of  quo  warranto^.  So,  where  all  the  proceedings  of  the 
election  were  set  forth  in  the  writ,  concluding  ''  by  reason 
whereof  A.  was  elected,*'  a  return,  stating  that  A.  was 
elected,  was  holden  to  be  bad'. 

4.  The  same  certainty  is  required  in  the  return,  as  before 
the  Stat  of  Queen  Anne'. 

5.  The  rule  is,  not  to  presume  every  thing  against  the  re- 
turn, but  not  to  presume  any  thing  either  one  way  or  the 
other^ 

6.  The  return  must  not  contain  two  inconsistent  causes^ 
otherwise  the  court  will  quash  the  whole  return*.  But  se- 
veral consistent  causes  may  be  returned^;  and  where  the 
causes  are  not  inconsistent,  although  sothe  are  bad,  yet  the 
court  may  admit  the  good  and  reject  the  bad.  It  is  not  ne- 
cessary that  every  part  of  the  return  should  be  good ;  the 
court  will  not  quasn  it,  if  on  the  whole  it  state  a  sufficient 
reason  to  justify  the  party  making  it*. 

To  a  mandamus  to  restore  J.  S.  to  the  office  of  sexton^ 
the  defendant  returned,  that  J.  S.  was  not  duly  elected  ac- 
cording to  the  ancient  custom  of*  the  parish,  and,  further, 
there  was  a  custom  for  the  inhabitants  in  vestry  to  remove 
the  sexton  from  his  office,  and  that  J.  S.  was  removed  pur- 
suant to  such  custom :  it  was  holden*,  that  there  was  not 
any  repugnancy  in  saying,  that  J.  S.  was  not  duly  elected ; 
but  that  being  in  fact  elected,  they  had,  according  to  an 
ancient  custom,  removed  him.  In  either  case,  they  were 
equally  entitled  to  exercise  that  right.  The  return,  there* 
fore,  was  allowed. 

The  return  need  not  be  under  the  seal  of  the  corporation, 
nor  need  it  be  signed  by  the  mayor ;  for  the  return  of  a  man- 
damus is  matter  of  record,  and  acts  done  by  a  corporation 


p  Bull.  N.  p.  309.  cites  2  Raym.  I35&.  s  Ada.  R.  ▼.  M.  of  Cambridfe,  9  T.R. 
q  R.  ▼.  Doncatter,  Say.  R.  4u.  456.    See  alto  R.  ¥•  M.  of  York,  s 

r  R.  T,  M.  of  York,  5  T.  R.  66.  T.  R.  66. 

•  Per Ld.  Mauifield,  C.  J.  in  R.  v.  Lynio  y  Wrigfht  t.  Fawcctt,  4  Buir.  9041 . 

Regit,  Douit.  157.  M  'R.  v.  Avchb.  of  York,  6  T.  R.  490. 

t  R.  V.  Lyme  Re{(it,  E.  19  6.  a.  a  R.  t.  Tauntou  St,  Jamct>Cowp.  4M» 
B  Sec  8  T.  R.  456. 
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upon  record,  are  not  required  to  be  under  hand  or  seal,  for 
in  such  case  an  action  lies  against  a  body  politic,  or  the 
persons  who  procure  the  false  return*. 

It  remains  only  to  observe,  that  clerical  mistakes  in  the 
return  may  be  amended,  even  after  it  is  filed** 


as 


VL  Of  the  Remedy^  where  the  Part^^  to  whom  the 
Writ  of  MandamtU  is  directed j  does  not  make  any 
Return^  or  where  he  makes  an  insufficient  or  false 
Return. 

The  first  writ  of  mandamus  always  concludes  ^ith  oom« 
manding  obedience,  or  cause  to  be  shewn  to  the  contrary^ ; 
but  if  a  return  be  made  to  it,  which  upon  the  face  of  it  is 
insufficient,  the  court  will  grant  a  peremptory  mandamufl^ 
and  if  that  be  npt  obeyed,  an  attachment  will  issue  against 
the  persons  disobeying  it 

If  no  return  be  made,  the  court  will  crant  an  attachment 
against  the  persons  to  whom  the  mandamus  was  directed  % 
with  this  difference,  however,  that  where  a  mandamus  is 
directed  to  a  corporation  to  do  a  corporate  act,  and  no  return 
is  made,  the  attachment  is  granted  only  against  those  parti- 
cular persons  who  refuse  to  pay  obedience  to  the  mandamus; 
but  where  it  is  directed  to  several  pereons  in  tlieir  natural 
capacity,  the  attachment  for  disobedience  must  issue  against 
all*,  though  when  they  are  before  the  court  the  punishment 
will  be  proportioned  to  their  offence. 

If  the  return  upon  the  face  of  it  be  good,  but  the  matter 
of.it  false,  an  action  upon  the  case  lies  for  the  party  injured, 
against  the  persons  making  such  false  return.  And  where 
the  return  »  made  by  several,  the  action  may  be  either 
joint  or  several,  it  being  founded  upon  a  tort ;  but  if  it  ap* 
pear  upon  evidence  that  the  defendant  voted  against  the 
return,  but  was  over-ruled  by  a  majority,  the  plaintiff  will 
be  nonsuited' ;  and  though  the  return  be  made  in  the  name 

b  R.  T.  Miiyor  of  Exeter,  Lord  Raym.    d  Bull.  N.  P.  S0|. 

323.    See  also  R.  r.  Cbalice,  Lord    c  R.  7.  Overseen  of  St.  Chad's,  8«lapr 
Raym.  848.  8.  P,  H.  8  Geo.  S.  MS.  BuU.  N.  P.  SOL 

C  R.  ▼.  Lyme  R^^gis,  C.  19  G.  3-  Doug.        6.  C. 
J37-  '  Carth.  179. 
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of  the  corporation,  yet  an  action  will  lie  against  the  parti-* 
cular  persons  who  caused  the  return  to  be  made*,  or  if  the 
matter  concern  the  public  government,  and  no  particular 
person  be  so  interested  as  to  maintain  an  action,  the  court 
will  grant  an  information  against  the  persons  making  the 
return^  The  return  must  be  filed  ana  allowed  before  the 
information  can  be  moved  for. 

A  mandamus  was  directed  to  the  mayor,  bailiff,  and  bur- 
gesses of  A.  The  mayor  made  a  return*;  a  motion  wa« 
made  to  stay  the  filing  of  it,  upon  a  suggestion,  that  the 
return  was  made  against  the  votes  of  the  majority,  who 
would  have  obeyed  the  writ.  But  the  court  resolved,  that 
they  could  not  refuse  the  mayor's  return,  because  he  was 
the  principal  officer  to  whom  the  writ  was  directed,  and 
actually  delivered ;  and,  as  he  had  returned  and  brought  in 
the  writ,  it  was  not  fit  that  the  court  should  examine  upon 
affidavits,  whether  the  majority  consented.  But  if  the  mayor 
^  had  made  any  return,  contrary  to  the  votes  of  the  majority^ 
it  was  at  his  peril,  and  the  way  to  punish  him  was  by  in- 
formation. 

Note.  Where  several  join  in  an  application  for  a  manda** 
mus,  they  may  all  join  in  the  action  for  a  falsfe  return  ^ 

And  if  id  such  action  or  information  the  return  be  falsified » 
the  court  will  grant  a  peremptory  mandamus ;  however,  it 
cannot  be  moved  for  until  four  days  after  the  return  of  the 
postea,  because  the  defendants  have  that  time  to  move  in 
arrest  of  judgment*. 

In  an^ctioh  for  a  false  return"  the  plaintiff  set  out,  that 
he  was  chosen  upon  the  first  of  October,  according  to  the 
custom.  Upon  evidence  it  appeared,  that  the  custom  was 
to  choose  on  the  -iOth  of  September,  and  that  the  plaintiff 
was  then  chosen ;  and  this  was  h6lden  sufficient  to  support 
the  declaration,  for  the  day  in  the  declaration  is  but  form. 

If  the  mayor  of  a  corporation  procure  a  false  return  to  be 
made,  it  will  be  sufficient  evidence  against  him,  that  the 
mandamus  was  delivered  to  him,  and  that  the  mandamus  has 
such  a  return  made ;  and  that  will  be  presumptive  against 
him,  that  he  made  that  return,  unless  he  shews  tlie  contrary. 
For  the  mayor  or  any  other  member  of  the  corporation,  or  ^ 

%  Per  HuU,  C  J.  Lord  Kaym.  5^4.  k  Green  ▼.  Pope,  Lord  Raym.  185. 

b  Surgeons*  Corep.  Salk.  lijA.  R.  v.  I  Per  HoU,  C.  J.  Bttckly  ▼.  Palmer^ 

Mayor  of  Notttn^ham,  H.  25  G.  9.  Satk.  430, 1. 

Bull.  ^.  p.  S03.  S.  P.  m  Vaughanr.  Lewis,  Cartb.  asa. 
i  R.v.  Mayor  of  Abingdon,  Salk.  431. 

Cartb.  499.  S.  C. 
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Wher,  who  shall  procure  a  false  return  to  be  made,  are  liable 
in  their  private  capacity". 

In  an  action  brought  in  C  B.  -for  a  false  return,  the  plain- 
tiff obtained  judgment,  the  court  of  B.  R.  refused  to  grant  a 
peremptory  mandamus;  Holt,  C.  J.  observing,  that  every 
mandamus  recites  the  facf  prout  patet  nobis  per  recordum, 
Qnd  that  they  could  not  take  notice  of  the  records  of  the 
Common  Pleas**  (13). 

Before  the  stat  9  Ann.  c.  20.  except  in  extraordinary 
cases  ',  an  attachment  did  not  issue  for  want  of  a  return,  un- 
til after  the  return  of  an  alias  and  pluries  writ  of  mandamus 
and  disobedience  of  a  peremptory  rule  to  return**.  But  by 
that  statute,  reciting  that  persons  who  had  a  right  to  the 
office  of  mayors,  or  other  offices  within  cities,  towns  corpo- 
rate, boroughs,  and  places,  or  to  be  burgesses  or  freemen 
thereof,  had  either  been  illegally  turned  out,  or  had  been 
refused  to  be  admitted  thereto,  and  had  no  other  remedy  to 
procure  themselves  to  be  admitted  or  restored,  than  by 
writs  of  mandamus,  the  proceedings  on  which  were  very 
tlilatory  and  expensive,  it  was  enacted, 

1.  That  a  return  should  be  made  to  the  first  writ  of  man« 
damns'* 

2.  That  the  persons  prosecuting  such  writ  might  plead 
to*,  or  traverse  all  or  any  the  material  facts  contained  in 
the  return,  to  which  the  persons  making  such  return  should 
reply,  take  issue,  or  demur;  and  such  further  proceedings 
should  be  had  therein,  as  might  have  been  had  if  the  persons 
suing  such  writ  had  brought  their  action  on  the  case  for  a 
false  return,  and  in  case  a  verdict  should  be  found,  or  judg- 
ment given  for  them  upon  a  demurrer,  or  by  nifiU  dicit,  or 
for  want  of  a  replication  or  otlier  pleading,  they  should 
recover  damages  and  costs,  and  a  peremptory  writ  of  manda* 

H  Per  Car.  R.  ▼.  Chalice,  Lord  Raym.  p  See  Skinn.  6^^. 

>      848.  q  bull.  N.  P.  303. 

o  Anon.  Salk.  498.  probably  the  S.  C.  r  S.  ]. 

as  U  reported  by  the  name  of  Green  «  S.  8. 

T.  Pope,  t  Lord  Raym.  12S.  where 

^.  P.  is  said  to  have  been  ruled. 


(13)  Yet  where  in  an  action  for  a  false  return,  judgment  was 
|;iven  for  the  defendant,  and  upon  a  writ  of  error  judgment  was 
reversed  in  the  Exchequer  Chamber,  the  Court  of  K.'B.  granted 
a  peremptory  mandamus  before  judgment  entered,  saying,  it  was 
a  mandatory  writ,  and  not  a  judicial  writ  founded  upon  the  record* 
»uU.  N.  P.  202. 
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inus  should  be  granted  without  delay  for  them  for  whom 
judgment  shall  be  given,  as  might  have  been  if  such  return 
had  been  adjudged  insufficient;  and  in  case  judgment  shall 
be  given  for  the  persons  making  such  return,  they  shall 
recover  costs. 

3.  The  Stat,  for  the  amendment  off  the  law  j(4  Ann.  c.  16.) 
and  all  the  statutes  of  jeofail  shall  be  extended  tq  writs  of 
mandamus,  and  the  proceedings  thereupon^ 

The  power  of  traversing  the  return,  which  is  given  by  the 
second  section  of  the  preceding  statute,  is  given  in  the 
room  of  an  action  for  a  false  return ;  and  as  in  such  action  it 
cannot  be  said  (hat  the  damages  are  collateral^  so  neither  can 
it  be  said  that  they  are  collateral  in  a  proceeding  under  the 
statute,  for  they  are  cpnsequent  or  dependent  upon  the  issue, 
and  the  jury  are  to  inquire  of  the  damages  as  parcel  of  the 
charge;  and,  consequently,  if  in  a  proceeding  under  the 
statute,  the  jujy  omit  to  find  damages  and  costs  for  the  plain- 
tiff, whether  the  verdict  be  general  or  special,  this  defect  can- 
not be  supplied  by  a  writ  of  inquiry^ :  but  in  such  case  the 
party  may  bring  an  action  for  a  false  return,  for  the  act  does 
not  take  away  the  party's  right  to  bring  such  action,  but 
only  provides  that  in  case  damages  are  recovered  by  virtue 
of  that  act,  against  the  persons  making  the  return,  tttey  shall 
not  be  liable  to  be  sued  in  any  other  action  for  making  such 
return  ^ 

Where  is^ue  i^  jqined  upon  the  traverse  of  the  return,  and 
the  prosecutor  does  not  proceed  to  trial  according  tathe 
practice  of  the  court,  judginei^t  as  in  case  of  a  nonsuit  may 
be  given  T. 

Since  the  preceding  statute,  a  mandamus,  in  cases  to  which 
the  statute  applies,  is  in  the  nature  of  an  action,  pleadings 
therein  being  admitted,  and  it  seems  that  in  such  cases  a 
Writ  of  error  lies  uppn  the  judgment* ;  but  upon  the  award 
of  ^  peremptory  mandamus,  in  a  case  to  which  the  stat.  of 
Ann.  does  not  apply,  a  writ  of  error  will  not  lie*. 

It  appears  from  the  wording  of  the  statute,  that  there  are 
inany  cases  to  which  it  does  not  extend ;  therefore  in  all 
tliose  cases  the  proceedings  must  be  accprding  to.  the  course 
of  the  common  law  ^. 

•    ■      . 

t  S.  7.  i^  I  P.  Wms.  351.  Str.  1052. 

11  ^  jnatton  t*  Mtyor  of  Shrewsbury,  a  Dean  of  Dublin  v.  the  Kinf^i  in  «r- 

T.  9  ^  10  G.  2.  MS.  and  Str.  1053.  ror.— D.  P.  21fit  Aprili  1734. 1  firo.' 

8.  C.  P.  C.  73.  Tomlin's  Ed. 

7  Bull.  N.  P.  203.  See  Stn  1053.  b  Bull.  N.  P.  204. 

y  Wipin  V.  Holinei,  Say.  R.  110.  R.r. 

•  Mayorof3tafford,4T.  K.689. 
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CHAP.  XXIX. 


MASTER  AND  SERVANT. 

L  Of  Actions  hy  Servants  agahist  their  Masters^ 
for  the  Recovery  of  their  Wages. 
II.  Of  the  Liability  of  the  Master  in  respect  of  a 
Contract  made  by  the  Servant. 

III.  Of  the  Liability  of  the  Master  in  respect  of  a 

tortioM  Act  done  by  the  Servant. 

IV.  Of  Actions  brought  by  Masters  for  enticing  away 

Apprentices  and  Servants j  and  for.  Injuries 
done  to  their  Servants ;  and  herein  of  the  Action 
for  Seductionr-^fVitness — Damages. 


L  Of  Actions  by  Servants  against  their  Masters^  for 
the  Recovery  of  their  Wages. 

If  a  person  retains  a  servant  under  an  agreement  to  pay 
bim  so  much  by  the  day,  month,  or  year,  in  consideration 
of  the  service  to  be  performed,  the  servant,  having  fulfilled 
bis  part  of  the  contract,  may  maintain  an  action  against  the 
master,  or,  in  case  of  his  death,  against  his  personal  repre* 
sentative^  for  a  breach  of  the  contract  on  the  part  of  the 
master. 

The  form  of  action  will  depend  upon  the  nature  of  the 
contract ;  if  the  contract  be  by  deed,  an  action  of  debt  or 
covenant  must  be  brought  (1);  if  by  pait>l,  (i.  e.  in  writing, 
but  not  a  specialty  or  verbal,)  an  action  of  debt  or  assumpsit. 


(l)  If  a  feme  covert,  without  any  authority  from  her  husband,. 
coDtract  with  a  servant  by  deed,  tlie  servant  having  performed  the 
service  stipulated,  may  maiotaia  an  action  of  assumpsit.  White  w 
Coylcr,  6T.  R.  176. 
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If  ti  servant  be  hired  in  a  general  way*,  he  is  considered 
to  be  hired  with  reference  to  the  general  understanding  upon 
the  subject,  viz.  that  he  shall  be  entitled  to  his  wages  for  the 
lime  he  shall  &erve,  though  he  do  not  continue  in  the  service 
during  thie  whole  year  (2) ;  and  if  be  die  before  the  end  of 
the  yeiar,  his  personal  representatives  will  be  entitled  to  H 
|)ro[>ortionablepart  of  the  wages  due  to  him  at  the  time  of  hid 
death. 

A-  master  may  dischal-ge  hid  servant  sit  a  rhdm^nt's  warning 
ibr  misconduct®,  e,  g.  for  being  absent  when  wanted,  rieeffin^ 
frdm  home  at  night  withbut  his  master's  leave,  &c.  and  in  such 
case  the  servant  will  only  be  entitled  to  such  wages  ks  are  due 
nt  the  time  of  hid  didchatge  (3). 

A  servant  who  comes  over  from  the  West  Indies*,  where 
he  has  been  a  slave,  and  who  continues  in  the  service  of  his 
master,  in  England,  without  any  agreement  for  wages,  is  not 
entitled  to  any  wages,  unless  there  has  been  an  express  pro* 
mise  on  the  part  of  the  masten 


^^^g^^^i^^j^^^^^^^^^^^^^* 


ll.  0/the  Liability  of  Masters  in  respect  bfContrailh 

made  by  their  Servants, 

A  CONTRACT  made  by  a  servant  acting  under  the  express^ 
Authority  of  the  master  is  binding  on  the  master. 

And  the  same  rule  holds,  where  the  servant  acts  under  aft 
implied  authority. 

The  defendant*i  who  ^as  a  dealer  in  iron,  sent  a  waterman 
to  the  plaintiff  for  iron  on  trust,  and  paid  for  it  afterwards. 
He  sent  the  same  waterman  a  second  time,  with  ready  money^ 
who  received  the  goods,  but  did  not  pay  for  them*    Pratt, 

a  Admitted  in  Cutter  V.Powell, 6 T.R.  c  Alfred  v.  M.  of  Fit^anMi,  3  Esp. 

3i0.  N.  p.  C.  3. 

b -Robinson  ▼.  Hindman,  B.  R.  Lon-  d  F.  N.  B.  180.  G. 

don  Siutn^s  after  M.  T.  41  G.  3.  e  Hazard  ▼.  Treadwell,  Str.  505. 

Keuyuu,  C,  J.,  3  Esp.  N.  P.  C.  S35. 

it'i  r  - '  *-.  1""-'*'--  '^ 

(2)  See  th^  case  of  Worth  v.  Viner,  in  Vin.  Abr.  vol.3,  p.  8.  tif. 
Apportionment* 

(3)  But  if  the  servant  has  not  been  guilty  of  misconduct,  and  thie 
fhaster  discharges  him  without  warning,  the  servant  in  that  case  will 
be  entitled  to  a  month*8  wages  beyond  the  wages  due  for  the  peribd 
«f  actual  service.     Admitted  per  Kenyon,  C.  J.j  S.  C* 
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^.  J.y  ruled,  thdt  the  sending  the  waterman  on  trust  the  first 
time,  and  the  defendant  paying  for  the  goods,  was  giving  the 
Waterman  a  credit  so  as  to  make  the  defendant  liable  upon  the 
second  contract 

In  an  action  by  a  publican  ^  for  beer  sdld,  it  appeared  that 
the  defendant  had  dealt  with  the  plaintiff  on  creait,  and  paid 
him  several  sums  for  beer;  at  length  the  defendant  gave 
notice  to  plaintiflTs  servant,  who  brought  the  beer,  that  he 
would  pay  for  the  beer  as  it  came  in.    The  defence  to  the 

E resent  action  was,  that  the  defendant  had  paid  the  servant, 
rord  Eldon,  C.  J.,  thought  that  the  defendant  was  liable ; 
for,  as  the  change  in  th6  usual  mode  of  dealing  had  been  sug- 
gested by  the  defendant  himself,  and  as  he  had  personal  deal- 
ings with  the  master,  in  a  particular  mode,  notice  to  the  ser- 
vant alone  of  a  change  in  that  mode  would  not  be  sufficient; 
the  defendant  must  shew  that  the  master  himself  had  notice 
of  it,  or  he  could  have  no  defence  to  the  action. 

In  an' action  on  a  farrier's  bill*,  it  appeared,  that  the  de- 
fendant, by  an  ag^reettiehl  with  his  ^fopm,  allowed  him  five 
guineas  a  year,  for  which  he  was  to  Keep  the  horses  properly 
shod,  and  furnish  them  with  proper  medicines  when  neces- 
sary. Lord  Kenyon  said,  that  it  was  no  defence  to  the  action, 
unless  t|)e  plaintiff  knew  of  this  agreement,  and  expressly 
trusted  the  groom.  That  if  the  servant  buys  things  which 
come  to  his  master's  use,  the  master  should  take  care  to  see 
them  paid  for  ;  for  a  tradesman  has  nothing  to  do  with  any 
private  agreement  between  the  master  and  servant. 

Bui  where  an  express  authority  is  not  given  by  the  master^ 
Und  from  the  nature  of  the  case  an  authority  cannot  be  implied, 
the  master  is  not  liable. 

Hence,  where  the  chaise  of  the  master  had  be6n  broken  by 
the  negligence  of  his  servant^,  and  the  servant  desirfed  a 
coachmaker,  icho  had  never  been  employed  by  the  master^  to 
repair  it,  which  was  accordingly  done,  and  the  master  refusing 
to  pay  the  ampuiit  of  the  bill  sent  in  by  the  coachmaker,  he 
insisted  on  retaining  the  chaise  as  a  lien;  Lord  EUenborough, 
C.  J.,  was  of  opinion,  that  the  coachmaker  was  not  entitled 
so  to  retain  it ;  for  whatever  claim  of  that  sort  he  might  have, 
he  must  derive  it  from  legitimate  authority ;  that  unless  the 
master  had  been  in  the  habit  of  employing  the  tradesman  in 

f  l^ntkmd  T.  Freeman,  3  Eip.  N.  P.    h  Hitcox  t.  Greenwood,  4  Etp.  N.  P. 

C.  85.  C.  174. 

If  PreciottB  t.  Abcl^  1   E§p.  N.  P,  C. 
«S0. 
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the  way  of  his  trade,  it  should  not  be  in  the  power  of  the  ser* 
vant  to  bind  him  to  contracts  of  which  the  master  had  not 
any  knowledge,  and  to  which  he  had  not  given  any  assent 
It  was  the  duty  of  the  tradesman,  when  he  was  employed, 
to  have  inquired  of  the  principal,  whether  the  order  was 
given  by  his  authority ;  but  havhig  neglected  to  do  so,  the 
master  was  not  liable  to  the  demand,  and  the  detainer  of  the 
chaise  was  unlawful. 

When  the  master  is  in  the  habit  of  paying  ready  money  for 
articles  furnished  in  certain  quantities  to  his  family^,  if  the 
tradesman  delivers  other  goods  of  the  same  sort  to  the  servant, 
upon  credit,  without  informing  the  master  of  it,  and  the  latter 
goods  do  not  come  to  the  master's  use,  the  master  is  not 
liable. 

A  master  contracted  with  a  tradesman  to  serve  him  with 
articles  for  ready  money  ^  and  the  master  gave  his  servant 
nion^  to  pay  for  the  articles,  which  was  done  accordingly ; 
after  some  time,  the  master  turned  away  this  servant  and 
took  another,  to  whom  he  gave  money  as  before ; '  the  second 
servant  did  not  pay  the  tradesman,  and  afterwards  ran  away: 
an  action  having  been  brought  by  the  tradesman  against  the 
master,  it  was  holden,  that  the  master  was  not  liable  to  pay 
the  money  again  (4). 

A  journeyman  to  a  baker  was  holden  a  good  witness  to 
prove  the  delivery  of  bread  to  the  defendant',  without  a 
release,  in  a  case  where  there  was  not  any  evidence  of  an 
usage  for  the  journeyman  to  receive  the  money  for  the 
bread  delivered. 

A  clerk  who  receives  monej^  for  his  master  is  a  good  wit- 
ness to  prove  that  he  has  paid  it  over  to  his  master,  er  neces' 
sitate  rei,  without  a  release**. 


I   Pearce  r.  Rogerf,  3  Hip.  N.  P.  C.  1   Adams  ▼.  Da^ii,  3  Esp.  N.  P.C.49. 

914.    See  also  1  Show.  95.  Eldon,  C.  J. 

^  Stabbiog  ▼.  HeiDtz,  Peake*t  N.  P.  C.  m  Matthewa  t.  Haydon,  s  Esp.  N.  P.C. 

47.  501^ 


(4)  It  was  said  by  Lord  Kenyon  in  this  case,  that  if  the  master 
employs  the  servant  to  buy  things  on  credit,  he  will  be  liable  to 
>rhatever  extent  the  servant  shall  pledge  his  credit. 
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III.   Of  the  Liability  of  the  Master  in  respect  of  a 
tortious  Act  done  by  his  Servant. 

An  action  on  the  case  will  lie  against  a  master  for  an  injury 
done  through  the  negligence  or  unskilfulness  of  the  servanjb 
acting  in  his  mastery's  employ. 

As  where  the  servants  of  a  carman  ran  over  a  boy  in  the 
streets^,  anid  maimed  him  by  negligence,  an  action  was 
brought  against  the  master,  and  the  plaintiff  recovered. 

So  where  the  servant  of  A.%  with  his  cart  ran  against  the 
cart  of  B.,  which  contained  a  pipe  of  wine,  whereby  the  wine 
was  spilled;  an  action  was  brought  against  A«,  the  master, 
and  holden  to  be  maintainable. 

An  action  on  the  case  is  the  proper  remedy  for  an  injury 
of  this  kind,  and  not  an  action  of  trespass'. 

In  these  cases,  if  the  declaration  state  that  the  defendant 
(the  master),  negligently  drove  his  cart**,  &c.  it  will  be  sup- 
ported by  evidence  that  the  defendant's  servant  drove  the 
cart 

The  servant  may  be  examined  by  the  defendant  (the  master) 
as  a.  witness,  having  been  released  by  his  master',  but  not 
otherwise' ;  because  the  verdict  in  this  action  may  be  given 
in  evidence  by  the  master,  in  an  action  brought  by  him 
against  the  servant,  as  to  the  quantum  of  damages. 

In  like  manner,  the  servant  of  the  plaintiff  may  be  exa«> 
mined  by  the  plaintiff,  having  first  been  .released  by  the 
plaintiffs 

To  an  action  on  the  case  against  several  partners",  for 
negligence  in  their  servant,  whereby  the  plaintiiTs  goods  were 
lost,  it  cannot  be  pleaded  in  abatement  that  there  are  other 
partners  not  named. 

Having  stated  the  cases  in  which  the  law  considers  the 
master  as  responsible  for  the  injurious  act  of  his  servant,  it 
may  be  proper  to  observe,  that  where  the  servant  commits  a 
toilful  trespass,  without  the  direction  or  assent  of  the  master, 
l^n  action  of  trespass  will  not  lie  against  the  master ;  in  such 

n  1  Ld.  Rayin.7d9.  ex  rel.  MVi  Place,  i  Green  t.  the  New  River  Coin.4T. 

p  Id.  R.  589. 

p  Morlcy  r.  Gaisford,  9  H.  B1.  449.  t  Miller  r.  Falconer,  i  Camp.  N.  P.C. 

<l  Brucker  V.  Fromont,  6  T.  R.  659.  251.     ' 

f  Jer¥i8r.Paye8,9Str.  1083.  per  Lee,  n  Mitchell  t.  Taibatt   and  otben, 

(;.  J.  s  T.  R.  649.    See  s  Bos.  St  PuU 

\     N.  R.  365. 
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ta«e  the  servant  only  is  liable.  As,  where  a  servant  of  th<i 
defendant  wilfully  drove  the  defendant's  chariot  against  the 
plaintiff's  chaise^ ;  an  action  of  trespass  having  been  brougiit 
Against  the  defendattt^  it  Appeared  iii  evidence,  that  the  de- 
fendant was  neither  present  at  the  time  when  the  injury  was 
committed,  nor  had  he  in  any  manner  directed  or  assented  to 
the  act  of  his  servant;  it  was  holden>  that  the  action  could 
not  be  maintained. 

So  where  oAe  of  a  ship's  crew  wilfully  injured  another  ship, 
without  any  direction  trom  or  privity  of  the  master,  it  was 
holden,  that  trespass  could  not  be  maintained  against  the 
master,  although  ne  was  on  board  at  the  tinle^ 
'  If  a  master  command  his  servant  to  do  an  illegal  act*,  the 
iservant,  as  well  as  the  master,  will  be  liable  to  the  party  iu'^ 
jured ;  for  the  servant  cannot  plead  the  command  of  the 
master  in  bar  of  a  trespass. 

An  action  on  the  case  was  brought  against  a  master  and 
his  servant*,  for  breaking  a  pair  of  horses  in  Lincoln's  Inn 
Fields,  where,  being  unmanageable,  they  ran  against  and  hurt 
the  plaintiff;  it  appeared  that  the  master  was  absent;  but  it 
was  holden,  on  motion  in  arrest  of  judgment,  that  the  action 
would  lie ;  for  it  should  be  intended  that  the  master  sent  the 
servant  to  train  the  horses  there. 

In  an  action  on  the  case*  against  the  defendant  for 
causing  a  quantity  of  lime  to  be  placed  on  the  high  road,  by 
means  of  which  the  plaintiff  and  his  wife  were  overturned 
and  much  hurt,  and  the  chaise  in  which  they  then  were  was 
considerably  damaged ;  it  appeared  that  the  defendant  having 
purchased  a  house  by  the  road  side,  (but  which  he  had  never 
occupied,)  contracted  with  a  surveyor  to  put  it  in  repair  for 
a  stipulated  sum ;  a  carpenter  having  a  contract  under  the 
surveyor  to  do  the  whole  business,  employed  a  bricklayer 
under  him,  and  he  again  contracted  for  a  quantity  of  lime 
with  a  lime-burner,  by  whose  servant  the  lime  in  question 
was  laid  in  the  road.  In  support  of  the  action,  it  was  con- 
tended, that  the  act,  which  caused  the  injuiy  complained  of, 
was  an  act  done  for  the  benefit  of  the  defendant,  and  in  con- 
sequence of  his  having  authorized  others  to  work  for  him ; 
and  although  the  person  by  whose  neglect  the  accident  hap- 
pened was  the  inunediate  servant  of  another,  yet  for  the  bene* 

X  M^Muni  ▼.  Crickett,  1  East,  106.      b  Bush  v.Steiiiman,  1  Bos.  &Pa1.  404. 

y  Bowchcr  r.  Notdstrom,  iTaant.  568.  Sec  MaUhews  ▼.  West  Mid.  Water 

See  Nicbolaoo  t.  Mooasey,  iofr.  p.  Works  Company,  3  Camp.  N.  P.  C 

1037.  4U3.  and  Harria  t.  Baker,  4  M.  U  S. 

%  Sanda  r.  Child,  3  Lev.  353.  97. 

*m  Michael  ▼.  AletCfce  and  another,  8 
Lev.  172,    See  aote,  p.  481. 
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(it  of  the  public,  he  must  be  considered  as  the  servant 
of  the  defendant  If  the  defendant  was  not  liable,  the 
plaintiflT  might  be  obliged  to  sue  all  the  parties  who  had 
subcontracts  before  he  could  obtain  redress.  On  the  part 
of  the  defendant,  it  was  urged,  first,  that  the  cause  of  action 
did  not  arise  oa  the  defendant's  premises,  the  complaint 
being,  that  a  quantity  of  lime,  which  should  have  been 
place<l  there,  was  actually  laid  on  the  high  road :  that  being 
the  case,  there  was  no  authority  to  shew  that  the  defendant 
was  liable,  merely  because  the  act  from  which  the  injury 
arose  was  done  for  his  benefit  If  that  general  proposition 
were  true,  it  might  be  contended,  that  the  defendant  must 
have  answered  for  any  accident  which  might  have  happened 
during  the  preparation  of  the  lime  in  the  lime-burner's  yard. 
Secondly,  that  the  liability  of  the  principal  to  answer  for 
his  agents,  is  founded  in  the  superintendence  and  control 
which  he  is  supposed  to  have  over  them.  1  Bl.  Com.  431.  ' 
In  the  civil  law,  that  liability  was  confined  to  the  person 
standing  in  the  relation  of  pater^famikas  to  the  person  doing 
the  injury.  Inst  lib.  4.  tit  5.  §  1.  Dig.  lib.  Q,  tit  3.  And 
though  in  our  law  it  has  been  extended  to  cases  where  the 
agent  is  not  a  mere  domestic,  yet  the  principle  continues  the 
same.  Now  clearly  it  was  not  in  the  power  of  this  defendant 
to  control  the  agent  by  whom  the  injury  to  this  plaintiff 
was  effected.  He  was  not  employed  by  the  defendant,  but 
by  the  lime-burner;  nor  was  it  m  the  defendant's  power 
to  prevent  him,  or  any  one  of  the  intermediate  sub-con- 
tracting parties,  from  executing  the  respective  parts  of  that 
business  which  each  had  undertaken  to  perform.  The  court, 
however,  were  of  opinion,  that  the  action  would  lie;  and 
that  it  was  competent  to  the  plaintif}^  to  bring  his  action 
either  against  the  person  from  whom  the  authority  flowed, 
or  against  the  person  by  whom  the  injury  was  actually 
committed. 

The  captain  of  a  king's  ship  of  war  was  holden  not  to  be 
responsible  for  the  damage  done  to  another  vessel,  through 
the  negligence  of  his  lieutenant',  who  was  upon  deck,  and 
had  the  actual  direction  and  management  of  the  steering  and 
navigating  of  the  ship  at  the  time,  and  when  the  captain  wa^ 
not  upon  deck,  nor  was  called  upon  by  his  duty  to  be  ther^t 

c  Nicholson  v.  Mounfey,  is  Ca|t,  u^. 


1M8  MASTER  AND  SERVANT. 


IV.  Of  Actions  brought  by  Masters  for  enticing  away 
Apprentices  and  Servants,  and  for  Injuries  done 
to  their  Servants;  and  herein  of  the  Action  for 
Seduction — Witness — Damages* 

An  action  on  the  case  may  be  maintained  by  a  master 
against  any  person  who  entices  away  his  apprentice  or  ser- 
vant from  his  service',  or  who  continues  to  employ  such  ser* 
vant  after  notice,  though  the  defendant  did  not  procure  the 
servant  to  leave  his  master,  or  know  when  he  employed  him, 
that  he  was  the  servant  of  another*.  But  the  master  may,  if 
he  chooses,  wave  his  action  for  the  tort^;  and  bring  an  action 
of  indebitatus  assumpsit  for  work  and  labour  done  by  his  ap- 
prentice, against  the  person  who  tortiously  employed  him. 
So  the  captain  of  a  ship  of  war  detaining  an  apprentice  wlio 
had  been  impressed,  after  verbal  notice  by  such  apprentice 
of  his  condition,  is  liable  in  an  action  by  the  master  for  wages 
for  the  service  of  the  apprentice*. 

It  is  not  material  whether  the  apprentice  be  l^Uy  ap- 
prentice or  not;  it  is  sufficient  if  he  be  so  de  facto\ 

It  has  been  holden^  that  a  master  cannot  maintain  an  ao* 
tion  for  seducing  his  servant,  after  the  servant  has  paid  him 
the  penalty  stipulated  bj^  his  articles  for  leaving  him.  Neither 
can  an  action  be  maintained  for  harbouring  an  apprentice  as 
such,  if  the  master  to  whom  he  was  bound  was  then  not  an 
housekeeper,  and  of  the  age  of  twenty-four  years'^. 

A  master  may  maintain  an  action  for  an  injury  done  to  his 
servant,  as  false  imprisonment,  battery,  &c.  which  deprives 
the  master  of  his  service.  The  form  of  action  is  an  action 
of  trespass,  usually  termed  an  action  per  quod  servitium. 
amisit,  the  gist  of  the  action  being  the  loss  of  service;  and 
hence  the  servant  may  be  a  witness',  for  he  is  not  interested 
as  to  this  point. 

i\  Adm.  per  cur.  in  Q.T.  Daniel,  6  Mod.  wicke,  C.J.  in  R.  v.  St.  Nicholas, 

189.  1  6tirr.S.C.94,  95. 

e  Blake  v.  Lanyon,  6T.  R.  331.  i  Bird  ▼.  Randall,  3  Barr.  1345.  1  Bl. 

f  Lightly   V*  Cloutton,   1   Taunton's  R.  337. 

Rep.  113.  Swalsu  Foster  v.  Stewart,  k  Gye  y.  Felton,  4  Taunt.  876. 

3  Maule  and  Selwyn,  191  S.  P.  1  Jewell  v,  Harding,  T.  10  G.  i.  GilH. 

g  Ead^s  ▼.  Vandeput,  M.  95  G.  3.  B.  K .  Evid.  94. ed.  1761.    1  Str.  595.  S.  0. 

5  Eanty  39.  n.  by  the  name  of  Duel  t.   Harding, 

h  Barber  y.  Dennis,  Salk.  68.  6  Mod.  Lewis  v.  Fo«^,  9  Str.  944.  S.  P. 

69.  S.  C.  recognized  by  Lord  Hard> 
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^       Of  the  Action  for  Seduction, 

This  form  of  action  is  frequently  adopted  by  a  parent  for 
the  purpose  of  obtaining  a  compensation  in  damages  for  de- 
bauching his  daughter  (5),  and  getting  her  with  child,  and 
the  expenses  attending  the  lying-in  (6).  As  to  the  nature  of 
the  action,  it  has  been  solemnly  decided",  contrary  to  the 
opinion  expressed  by  Buller,  J.,  ante  n.  (5),  that  this  is  an 
action  of  trespass,  and  not  trespass  on  the  case ;  and  conse- 

Suently  that  a  count  for  breaking  and  entering  the  plaintiff's 
welling-house,  and  debauching  his  daughter,  whereby  he  lost 
her  service,  may  be  joined  with  a  count  omitting  the  trespass 
to  the  dwelling-house,  and  merely  stating  that  the  defencumt, 
with  force  and  arms,  debauched  the  plaintiff**s  daughter,  per 
quod  servitium  amisit.  It  has  been  holden,  that  this  action 
may  be  maintained,  although  the  daughter  was  of  age  at  the 
time  of  the  seduction".  But  as  the  action  is  founded  on  the 
loss  of  service,  that  must  be  alleged  in  the  declaration®  (7) ; 
and  it  must  be  proved  that  the  relation  of  master  and  servant 
(which  in  these  cases  the  law  implies  from  very  slight  circum- 
stances) subsisted  at  the  time  when  the  injury  was  com- 
mitted', and  the  circumstance  of  the  daughter  having  been 
under  age  at  that  time,  will  not  dispense  with  the  necessity 

m  Woodward  r.  Walton,  9  N.  R.  476.  25  G.  3.  cited  in  5  East,  47.  d.  and 

recognized   in   Ditcbam  v.    Bond,  MSS. 

2  Maule  and  Sclwyn,  436.  p  Pottlethwaite  ▼.  Parkes,  3  Barr. 

fi  Bennet  T.  Allcott,  g  T.  R.  166.  187s.  recognised  by  Buller^  J.  in 

o  Satertbwaite  v.  Dewbunt,  B.  R.  E.  s  T.  R.  166. 


(5)  If  the  injury  of  seduction  is  accompanied  with  an  illegal 
entry  of  the  house  of  the  parent,  he  has  his  election  either  to  bnng 
trespass  for  the  breaking  and  entering,  and  lay  the  debauching  of 
the  daughter,  and  loss  of  her  service,  as  consequential  damages,  or 
he  may  oring  an  action  on  the  case  for  debauching  his  daughter* 
per  quod  servitium  amisit  *. 

(6)  A  mast  erf  not  standing  in  the  relation  of  a  parent,  may 
maintain  this  action  for  debauching  his  servant.  Fores  v.  Wilson, 
Peake's  N.  P.  C.  55.  In  like  manner  it  may  be  maintained,  for 
the  sedaction  of  an  adopted  child.    Irwin  v«  Dearman,  11  East,  23. 

(7)  *'  Although  the  daughter  cannot  have  an  action,  yet  the  fa- 
ther may,  not  for  assaulting  his  daughter,  and  getting  her  with 
child,  because  this  is  a  wrong  particularly  done  to  her,  yet  for  the 
Joss  of  her  service  caused  by  this"  Per  Roll,  C.  J.  Norton  t. 
Jason,  Sty.  398. 

•  Per  Buller,  J.  s  T.  R.  i67>  l6s.  and  Holt,  C.  J.  Lord  Rayn.  1639. 
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of  this  prooK  It  is  not  necessary,  however,  to  prove  a  con^ 
tract  for  service,  if  the  daughter  was  in  fact  a  servant,  nor  thai 
she  slept  in  the  house'.  But  evidence  must  be  given  of  acts 
of  service;  the  slightest,  however,, will  be  sufficient,  as  milk- 
ing cows"  and  the  like. 

Witness. — ^The  daughter  or  servant  i$  ^  competent  witness 
to  prove  the  case. 

Plaintiff  brought  trespass  against  the  defendant  for  breaks 
ing  and  entering  his  housed  and  deb&upbing  his  daughter,  by 
which  he  lost  her  service  for  a  long  space  of  time.  Upon 
the  trial  it  appeared,  that  the  defendant  was  admitted  in  the 
way  of  courtsnip,  to  visit  the  young  woman ;  that  proposals 
had  been  made  on  both  sides ;  that  one  night  she  went  to  bed, 
and  left  her  chamber  window  open,  and  the  defendant,  by 
setting  a  ladder  to  her  window,  got  into  her  chamber,  an<l 
having  laiq  with  her,  she  became  pregnant,  and  afterwards 
had  a  child,  whereby  the  father  was  put  to  a  great  expense. 
These  facts  the  judge  at  Nisi  Prius  adniitted  the  daughter  to 
prove,  upon  which  the  jury  g^ve  130/.  damages.  A  motion 
for  a  new  trial  was  made  on  the  following  grounds ;  1st,  Be-» 
cause  the  verdict  was  against  evidence,  there  being  no  proof 
of  any  trespass  committed  in  breaking  the  house,  but  on  the 
contrary,  that  the  window  having  been  left  open  by  the  plain- 
tiff's daughter,  the  defendant  entered  by  virtue  of  a  licence 
from  her,  and  so  could  not  be  a  trespasser.  Norton  v.  Jason, 
Styl  398.  Hunt  v.  Wotton,  T.  Raym.  %(Kl  ?dly.  That  tli^ 
daughter,  who  was  particeps  ertminis^  and  swearing  for  her 
father,  and  in  consequence  of  that,  swearing  for  herself,  was 
not  a  competent  witness.  3dly,  That  the  damages  were  ex- 
cessive, no  loss  of  service  having  been  proved,  and  the  jury 
mistaken  in  their  assessment  of  the  damages,  the  girl  having 
flinch  the  trial  brought  another  aotion  for  breach  of  the 
promise  of  marriage.  Sed  per  c^riam^  as  to  the  first  ground, 
the  defendant's  entry  into  the  house  without  the  privity  of 
the  father  or  mother,  is  plainly  a  trespass ;  as  to  the  2d,  the 
daughter  was  a  competent  witness,  and  no  more  interested  in 
the  question  than  servants  in  actions  brought  by  their  masters 
for  bieatipg  them,  per  quod  their  masters  lost  their  service,  in 
which  cases  th^  servants  are  constantly  admitted.  3dly,  I'he 
damages  in  this  case  are  far  from  being  e^^cessive;  the  de- 
fendant being  admitted  in  an  honourable  way,  made  a  very 
ungenerous  use  of  the  acquaintance  with  the  daughter,  which 
is  a  great  aggravation  of  his  otrence,and  it  is  hardly  possible 

to  estimate  the  damage  of  a  father  under  such  circumstances; 

» 

q  Dean  v.  Peal,  S  East,  45.  t  Cock  ▼.  Wortliam,  B.  R.  M.  ]oG.9. 

J  Slaun  V,  Darrctt,  N.  P.  C.  6  Esp.  MSS.  S.  C.  sliorlly  reported  iq  Stf. 

p  Per  Boiler,  J.  in  Bennett  v.  Altcott,        9$.  1054, 
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and  as  to  loss  of  service  not  having  been  proved,  (hat  was 
quite  imnnaterial,  the  rule  beiue:,  that  where  the  Iqss  of  ser- 
vice is  the  gist  of  the  action,  there  it  must  be  provp^l;  a^  ii| 
trespass  by  a^master  for  beating  his  sen'ant;  but  where  laid 
only  in  aggravation  of  damages,  loss  of  service  need  nqt  be 

E roved :  and  here  the  action  is  founded  on  the  trespass  in 
reaking  the  house,  and  the  loss  qf  service  is  only  conse? 
quential  to  it  As  to  the  new  action  that  has  been  brought, 
we  cannot  take  any  notice  of  it 

Witnesses  cannot  be  examined,  on  the  part  of  the  plaintiff, 
as  to  the  daughter's  general  character  for  chastity,  except  in 
answer  to  evidence  adduced  by  the  defendant  of  s;enerai  bad 
character^,  A  specific  breach  of  chastity  alleged  on  the  part 
of  the  defendant  will  not  afford  ground  for  such  examina- 
tion*. Nor  does  the  mere  cross-examination  of  the  daughter 
to  shew  that  she  had  been  guilty  of  improper  conduct,  entitle 
the  plaintiff  to  call  other  witnesses  to  her  characterr.  The 
/laughter  is  laot  bound  to  answer  in  cross-examination, 
whether  she  had  not  previously  been  criminal  with  other 
men*.  Neither  can  evidence  be  admitted  that  the  defendant 
accomplished  the  seduction  by  means  of  a  promise  of  marr 
^iage^ 

Of  the  Pamage.^^ 

Liberal  danyages  are  usually  given  in  an  action  for  seducr 
tion,  and  the  courts  are  disinclined  to  graat  new  trials  ii^erely 
on  the  ground  of  excess  in  that  respect^. 

From  a  laudable  desire,  as  I  conceive,  to  suppress  the  vice 
of  seduction,  against  which  our  criminal  code  has  not  pro- 
vided any  punishment,  many  eminent  judges  have  thought  it 
proper  to  direct  juries  in  ascertaining  the  amount  of  the  da- 
mages in  this  action,  to  have  regard  npt  merely  to  tl;e  injury 
sustained  by  the  lo^s  of  service^  a  proper  compensation  foj 
which  might  amount  to  a  few  pounds  only,  bi^t  also  to  the 
.wounded  feelings  of  the  parent  pr  party  standi^^g  ia  loco  pa- 
rentis. 

In  Southernwood  v.  Ramsden,  Middx.  Sittiings  after  H.  T. 
I9th  Feb.  1805,  which  was  an  action  by  a  custom-house  of- 
ficer against  a  cow-keeper,  for  the  seductioi^  of  the  plaintiff's 

.oBamfieldT.MMseyyi.Camp.N.  P.C.    z  Dodd  v,  Nurris,  3  Cam*.  N.  P.  C. 

460.  519. 

«  S  C.  a  lb. 

.▼  JMd  v.  Norris,  3  Camp.  N.  P.X:.    b  TuUidge  v.  Wade,  a  WiU    19  Ed- 

^19.  monsun  v.  Machf  II,  s  T.  R.  4.  Beo- 

nctt  T.  Allcott,  9  T.  K.  2(1^. 
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daughter  per  (/uod  servitium  atnisit^  Lord  Ellenborough,  C*  J. 
in  expl^iining  the  nature  of  tQis  action,  said,  that  it  was  laid 
as  a  trespass,  and  was  founded  on  the  injury  done  to  the 
father  by  the  loss  of  the  service  of  the  child;  this  was  ne- 
cessary to  let  in  the  case,  but  when  this  was  established, 
farther  damages  might  be  conceded  for  the  loss  which  the 
father  sustained  hy  being  deprived  of  the  society  and  comfort 
of  his  child,  and  by  the  dishonovr  which  he  receives.  The 
jury  gave  300/.  damages.  Lord  Eldon,  C.  J.  had  expressed 
a  similar  opinion  at  Bristol  Summer  Assizes,  1800,  in  the  case 
of  Chambers  v.  Irwin,  where  the  action  was  brought  by  an 
aunt,  for  the  seduction  of  her  niece,  against  the  defendant,  a 
lieutenant  in  the  navy.  The  chief  justice  told  the  jury,  that 
in  calculating  the  quantum  of  damages,  they  were  not  to 
look  merely  to  the  loss  of  service,  which  might  amount  only 
to  a  few  pounds,  but  also  to  the  wounded  feelings  of  the 
party.    The  jury  gave  200/.  damages. 

From  the  amount  of  the  damages  in  the  preceding  cases, 
it  will  be  observed,  that  due  respect  was  paid  by  the  jury  to 
the  direction  of  tlie  judge.  It  may  be  remarked,  that  al*- 
though  this  practice  of  giving  damages  for  the  wounded  feeU 
ings  of  the  party  can  scarcely  be  reconciled  with  the  strict 
rule  of  law,  which  entitles  a  person  to  recover  only  secundum 
allegata  S^  probata ;  yet,  when  the  nature  of  the  vice  of  se- 
duction, and  the  pernicious  consequences  which  result  from 
it  are  duly  considered,  few  persons  (however  anxious  they 
may  be  that  the  boundaries  between  civil  injuries,  and  cri- 
minal ofiences  should  be  preserved  as  distinct  as  poddible) 
will  regret  that  such  a  practice  has  been  adopted. 

Since  the  publication  of  the  preceding  remarks,,  an  appli- 
catioii  was  made  to  the  court  of  B.  R,  to  set  aside  an  inqui- 
sition on  the  ground  of  excessive  damages*,  where  the  plain- 
till'  had  declared  against  the  defendant  for  the  seduction  of 
his  adopted  daughter  and  servant,  and  the  jury  had  given 
100/.  damages,  although  it  appeared  that  the  only  pecuniary 
damage  which  the  party  had  sustained,  was  the  being  obliged 
to  hire  another  servant  for  five  weeks  during  the  lying-in* 
The  plaintiff  had  been  a  serjeant  in  a  regiment  of  the  line, 
and  the  servant  was  the  daughter  of  a  deceased  comrade, 
whom  the  plaiutiif  had  adopted  and  maintained.  It  was 
urged,  that  she  could  only  be  considered  as  a  servant ;  and  a 
case  was  cited  as  having  been  tried  before  Chambre,  J.  at 
Worcester,  where,  upon  an  action  brought  by  a  father  for  the 
seduction  of  his  natural  daughter,  that  learned  judge  told  the 

c  Irwin  t.  Dearmaa,  B.  R.  £.  49  G.  3.  MS.  and  1 1  East,  23.  I 
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jury  they  must  consider  her  merely  in  the  character  of  a  ser- 
vant, and  award  the  plaintiff  a  compengatipn  for  the  loss  of 
service  only.    The  court,  however,  in  the  present  instance, 
refused  the  application.  Lord  EUenborough,  C.  J.  obser\'ino:, 
that  the  courts  had  uniformly  expressed  their  reluctance  to 
disturb  the  verdict  in  thig  action,  merely  on  the  ground  of 
excessive  damages,  and  referred  to  Edmonson  v.  Machell, 
2  T.  R.  4. — that  it  was  a  case  sui  g^neris^  wher,e,  in  esti- 
mating the  damages,  the  parental  feelings,  and  the  feelings  of 
those  who  stood  in  loco  parentis^  had  always  been  taken  into 
oonsideratipo ;  and  altliough  it  was  difficult  to  conceive  upon 
what  legal  principles  the  damages  could  be  extended  f/llra 
the  injury  ariiAng  from  the  loss  of  service,  yet  the  practice 
was  now  hiveteratc,  and  could  not  be  shaken.     He  added**, 
that  the  action  having  been  considered  in  Edmonson  v.  Ma- 
chell to  extend  to  an  aunt,  as  one  standing  in  loco  parentis^  he 
thought  that  the  present  plaintiff,  who  liad  adopted  and  bred 
up  the  daughter  of  a  friend  and  comrade  from  her  infancy, 
seemed  to  lie  equally  entitled  to  maintain  the  action  on  ac- 
count of  the  loss  of  service  to  him,  aggravated  by  the  injury 
dpne  to  Ihe  object  on  whom  he  had  thus  placed  his  affection. 

(A  I  \  Ea»t,  94,  5. 
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CHAP.  XXX. 


NUSANCE. 

I.  In  tehal  Cases  an  Action  for  a  N usance  may  be 

mainlained. 

II.  By  whom  and  against  whom  an  Action  for  a  iVti- 

sance  may  be  maintained. 
III.  Evidence^  &c. 


/•  In  what  Cases  an  Action  for  a  Nusance  may  be 

maintained. 

An  action  on  the  case  lies  for  a  nusance  to  the  habitation 
or  land  of  another;  as,  if  A.  build  an  house  so  as  to  hang 
over  the  land  of  B.,  whereby  the  rain  fells  upon  B.*s  land, 
and  injures  it,  B.  may  maintain  an  action  against  A.  for  this 
nusance*.  So  if  the  owner  of  the  adjacent  land  erects  a 
building  so  near  the  house  of  the  plaintifi*  as  to  prevent  the  air 
and  light  from  entering  and  coming  through  the  plaintiff's 
windows,  an  action  will  lie. 

Formerly  it  was  holden,  that  a  party  could  not  maintain 
an  action  for  a  nusance  of  this  kind,  unless  he  had  gained  a 
right  in  the  lights  by  prescription^  (1),  and  in  conformity 

m  Peimiddock**  case,  5  Rep.  loO.  b.    b  Bowryr.  Pope,  I  Leon.  i68.     Cro. 
1  Rol.  Abr.  107.  pi-  16.  9  Rol.  Abr.        Elis.  i  JS.  S.  C. 
140.pl.  U. 


(I)  But  if  the  owner  of  land  had  built  a  houne  on  part  of  the 
land,  and  afterwards  sold  the  house  to  on^  perf»o,  and  the  adjacent 
lan^to  another,  the  vendee  of  the  house  might,  maintain  an  action 
Bgaimit  the  rendee  of  the  land  for  obstructing  his  lights,  although 
the  bouse  was  not  an  ancient  house,  because  the  law  would  not  per* 
mit  the  vendor,  and  by  consequetice  no  person  claiming  under  himy 
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V^ith  this  rul6»  it  was  usual  to  state  in  the  declaration  that 
the  house  was  an  ancient  house,  wherein  were  ancieut  win- 
dows, through  which  the  light  had  entered,  and  had  been 
used  to  enter,  from  time  iuamemorial*(2).  But  the  modern 
doctrine  (which  was  first  Jaid  down  by  Wilmot,  J.*,  and  has 
been  acted  upon  ever  since)*  is,  that  upon  evidence  of  an 
adverse  enjoyment  of  lights  for  twenty  years  or  upwards, 
4inexplained,  a  jury  m^y  be-  directed  to  presume  a  right  by 
grant  or  otherwise.  But  if  the  period  of  enjoyment  falls 
jshort  of  twen^  years,  then  other  circumstances  than  the 
mere  length  of  time  must  be  brought  in  aid,  in  order  to 
raise  the  presumption  of  the  plaintitFs  right  (3).  Upon 
this  principle  of  presuming  a  right  by  grant,  &c.  from  length 

c  See  Co.  Ent.  tit.  Action  sor  le  CMe,  Upton,  B,  R.  M.  96  O.  3.    These 

pi.  J7.  casci  are  reported  in  3  Wmi .  Saund. 

d  Lewis  v.  Price,  Worcester  Sum.  Au.  1/5  a.    See  alsa  Hnberl  v.  Groves, 

1761,  coram  Wilmot,  J.     Douf|;a1  v.  1  Esp.  N.  P.  C.  148. 
Wilson,  C.  B.  T.  9  G.  a.    Darwin  v. 


to  derogate  from  his  own  grant*  Palmer  v.  Fletcher,  1  Lev.  182. 
Jn  cases  of  this  kind,  it  is  obvious,  that»  as  the  plaintiff  could  not 
aver  and  prove  that  the  house  was  an  ancient  house,  such  allegation 
and  proof  must  have  been  deemed  unnecessary.  See  Cox  v» 
Mathews,  t  Ventr.  237. 

(2)  Against  this  prescription  a  cotitrary  prescription  to  obstruct 
the  lights  could  not  be  alleged.  9  Rep.  85. 1>.  But  by  tlie  cus- 
tom of  London,  every  citizen,  upon  an  ancieut  foundation,  may 
build  a  house  as  high  as  be  pleases.     Anon.  Comyns'  R.  273. 

(3)  The  same  rule  holds  in  respect  to  other  easetiitnts.  An  ad- 
verse enjoyment  of  a  right  of  way  for  twenty  years  unexplained,  is 
evidence  sufficient  for  the  jury  to  found  a  presumption  that  it  was 
a  legal  enjoyment.  Campbell  v.  Wilson,  3  East,  294.  In  an  ac- 
tion upon  the  case  for  obstructing  a  way  which  the  plaintiff 
claimea  over  defendants  close,  it  appeared,  that  there  had  been  an 
absolute  extinguishmeut  of  the  right  of  way  some  years  ago,  by 
unity  of  possession;  but  the  way  having  been  used  for  thirty  years 
preceding  the  action,  Yates,  J.  directed  the  jury  to  presume  a  grant 
from  the  defendant.  Keymer  v.  Summers,  Bull.  N.  P.  74.  cited 
in  3  T.  R.  157. 

Independently  of  any  particular  enjoyment  which  another  has 
been  accustomed  to  have*,  every  perspn  is  entitled  to  the  b(*neiit 
of  a  flow  of  water  in  his  own  land,  without  diminution  or  alteration ; 
but  an  adverse  right  may  exist  founded  on  the  occuptltion  of  ano- 
ther; and  although  the  stream  be  either  diminished  in  quantity,  or 

•  Per  Lord  fiUcQborou^b,  C.J.  io  Beeley  v.  Sbaw,  6  JUit,  8  J  4.    See  alio 
Balstoa  V.  BcDstedy  1  Camp.  I<i,  P.  C.  463. 
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of  possession,  it  has  been  usual  to  insert  in  the  declaration  a 
count,  with  a  general  description  of  the  house  and  windows, 
not  stating  therti  to  be  ancient  (4). 

Total  privation  of  light  is  nbt  necessary  to  sustain  the 
action.  If  the  plaintiff  can  prove,  that  by  reason  of  the  ob- 
struction he  cannot  enjoy  the  light  in  so  free  and  ample  a 
manner  as  he  did  before,  it  will  be  sufficient*.  If  an  an- 
cient window  be  enlarged,  the  owner  of  the  adjoining  land 
cannot  lawfully  obstruct  the  passage  of  light  to  any  part  of 
.the  space  occupied  by  the  ancient  window,  although  a 
greater  portion  of  light  be  admitted  through  the  unobstructed 
part  of  the  enlarged  window,  than  was  anciently  enjoyed^ 

It  would  be  an  endless  task  to  enumerate  all  the  instances 
of  nusance,  for  which  an  action  may  be  maintained.  It 
may  be  sufficient  to  obserte,  that  the  erection  of  any  thing 
offensive  so  near  the  house  of  another,  as  to  render  it  useless 
and  unfit  for  habitation,  e.  g.  the  erection  of  a  swine-stye^, 

e  Cotterell  v.Griffit)is,4£6p;N.  P.C.    f  Chandler  v.  Thompson,  3  Camp. 
G^»,  N.  P.  C.  SO.  per  Le  Blaitc,  J. 

^  Aldred^t  case,  9  Rep.  59.  a. 


even  corrupted  in  quality,  as  by  means  of  the  exercise  of  certain 
trades,  yet  if  the  occupation  of  the  party  bo  taking  or  using  it  hath 
existed  for  so  loni^  a  time  as  may  raise  the  presumption  of  a  grant, 
the  other  party,  whose  land  is  below,  must  take  the  stream  subject 
to  such  adverse  right.  Twenty  years  exclusive  enjoyment  of  the  i\ater, 
in  any  particular  manner,  affords  a  conclusive  presumption  of  right 
in  the  party  so  enjoying  it,  derived  from  grant  or  act  of  Parliament. 
But  less  than  twenty  years'  enjoyment  may  or  may  not  afford  such 
a  presumption,  accordingly  as  it  is  intended  with  circumstances  to 
support  or  rebut  the  right.  So  the  presumption  of  a  right  l>y  pre- 
scription to  a  pew,  founded  on  long  enjoyment,  may  be  rebutted  by- 
shewing  the  itinie  when  the  pew  was  originally  built.  Griffith  v. 
Matthews^  5  T.  R.  29^.  N.  "A  seat  in  u  church  may  be  an- 
nexed to  a  house,  either  by  a  faculty  or  prescription;  and  from 
long  uninterrupted  usage  a  faculty  may  be  presumed."  Per 
Buller,  J.,  S.  C. 

(4)  Formerly,  indelsd,  the  omission  of  the  word  ancient  was  cured 
by  verdict,  in  cases  where  it  was  alleged  in  the '  declaration,  quod 
lumen  injerri  cwisueviti  because  from  those  words  the  court  would 
intend,  tikit  a  prescription  had  been  given  in  evidence.  Rosewell  v; 
Prior,  Ld.  Ray m.  392*  Salk.  459,460.  Carth.  454.  So  quod 
de  jure  viam  habuit  was  holden  good  af^er  verdict,  without  other 
words  of  prescription.     St.  John  v.  Moody,  2  Lev.  148. 
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limekiln^  privy*,  smith's  foFge\  tobaccomilP, or  the  like, 
is  actionable.  The  principle  on  which  the  rule  of  law  pro- 
ceeds is,  sic  utere  tuo^  ut  non  loedas  alienum^^  "enjoy  vour 
own  property  in  such  a  manner,  as  not  to  injure  that  or  an- 
other person."  It  must  not,  however,  be  inferred,  from  the 
preceding  remarks,  that  an  action  can  be  maintained  for  a 
thing  done  merely  to  the  inconvenience  of  another. 

The  building  a  wall  which  merely  intercepts  the  prospect 
of  another,  without  obstructing  the  light,  is  not  actionable \ 

So  the  opening  a  window,  whereby  the  privacy  of  a  neigh- 
bour is  disturbed,  is  not  actionable*.  The  only  remedy  in 
this  case  is  to  build  on  the  adjoining  land,  opposite  to  the  of- 
fensive window. 

« 

In  an  action  on  the  caae  against  defendant,  for  keeping 
dogs  so  near  plaintiif's  dweUing-house^  that  he  was  dis- 
turbed in  the  enjoyment  thereof,  it  appeared  in  evidence, 
that  defendant  kept  six  or  seven  pointers  so  near  plaintiff's 
dwelling-house,  that  his  family  were  prevented  from  sleep- 
ing during  the  night,  and  were  very  much  disturbed  in  the 
day-time.  There  was  not  any  evidfence  given  on  the  part 
of  the  defendant,  notwithstanding  which  the  jury  found  a 
verdict  for  defendant.  On  a  motion  for  a  new  trial.  Lord 
Kenyon,  C  J.  said,  "  I  know  it  is  very  disagreeable  to  have 
«uch  neighbours,  but  we  cannot  grant  a  new  trial.  Cases 
certainly  of  this  nature  have  been  made  the  subject  of  in- 
vestigation in  courts  of  justice:  I  remember  a  case  in 
Peere  Williams'',  *  where  the  plaintiff's  house  being  so 
near  the  church,  that  the  five  o'clock  morning  bell  dis- 
turbed her,  the  plaintiff  came  to  an  agreement  with  the 
churchwardens,  that  she  should  erect  a  cupola  and  a  clock, 
and  in  consideration  thereof  the  five  o'clock  bell  should  not 
be  rung.  This  was  considered  as  a  good  agreement,  and 
the  chancellor  decreed  an  injunction  to  stay  the  ringing  the 
bell.'  If  the  defendant  continues  the  nusance,  and  you 
think  it  advisable,  you  may  bring  a  new  action.'*  Rule 
refused. 

An  action  cannot  be  maintained  for  a  reasonable  use  of  a 
person's  right,  although  it  may  be  to  the  annoyance  of  an- 


li  Per  Wray,  C.  J.,  S.  C.  n  PcrWray,  C.J.  9  Rep.  58.  b.  Knowlet 

i    Jones  r.  Powel,  Hutt.  136.  v.  Ricbardson,  l  Mod.  65. 

k  Bradley  ▼.  Gil),  Lutw.  69.  o  Per    Eyre,  C.  J.  ex  relatione  Le 
t    Styan  v.  Hutcbinson,  London  Sit-        Blanc,  J.  3  Camp.  N.  P.  C.  83. 

tingi,  after  M.  T.  40  G.  3.  B.  R.    p  Street,  clerk,v.  Tugwcll,  B.  R.M.T. 

KeoyoD,  C.  J.  MSS.  41  G.  3.  MSS. 

m  9  Rep.  59.  %  Martin  v.  Nutkin,  9  P.  VVibs.  968. 
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other:  ds  if  k  biitcber,  brewer,  &c.  use  his  trade  iii  a  eonye-' 

ilifeiit  place'. 

For  a  nusance  in  a  public  high^ky,  dri  action  cannot  be 
maintained,  unless  there  be  special  damage* ;  and  mere  ob^ 
struction  of  the  plaintitfe  business*,  or  delaying  him  a  littl6 
while  in  a  journey",  is  not  Such  special  damage  as  will  sustain 
an  action;  for  th6  dstmage  ought  to  be  direct*,  and  not  coii- 
sequential;  e.  g.  the  loss  of  a  horse,  or  some  corporal  hurt, 
as  falling  into  a  trench,  &c.  (5) :  and  the  party  must  baVe 
used  common  and, ordinary  caution^  If  the  immediate  and 
proximate  cause  of  damage  be  the  unskilfulness  of  the  plain- 
tiff, be  cannot  recover.  As  where  it  appeared*  that  som6 
bricklayers  employed  by  the  defendant  had  laid  several  bar- 
rows full  of  lime  rubbish  before  the  defendant's  door;  the 
plaintiff  was  passing  in  a  single  horse  chaise;  the  wind  raised 
a  whirlwind  of  the  lime  rubbish,  and  that  frightened  the  horse, 
which  usually  was  very  quiet;  he  started  on  one  ftid^i  and 
would  have  run  ^inst  a  waggon  which  was  liie^titlg  them, 
but  the  plaintiff  haistily  pulled  him  round,  and  the  horse 
then  ran  over  a  lime  heap  lyiilg  l>efcJre  another  man*s  door ; 
by  thfe  shock  the  Shaft  was  broken;  and  the  horse  being 
still  more  alartnfed  by  it,  ran  away,  and  overset  the  chaise^ 
and  the  plaintiff  wa&  thrown  out  ahd  hurt  It  was  holden, 
that  as  the  immediate  and  proximate  cause  of  the  injury  was 
the  unskilfulness  of  the  dtiver,  the  action  could  not  be  main- 
tained. 

WhietHer  the  damage  stated  be  sufficient  to  maintain  the  ac- 
tion, is  freijueritly  the  subject  of  controversy  (0*). 

The  plaintiff  declared*^  that  he  was  entitled  to  certain 
tithes,  and  that  his  direct  way  to  carry  them  to  his  barn  was 
through  a  certain  highway ;  that  the  defendant  had  stopped 

r  Com;  Di{:.  ftctioii  dpon  the  cake  fur  n  PerChi*.  Carth.  igi. 

nusance  (C.)  x  Per  Cur.  in  Pttiuev.  Partrich,  Cartb. 
R  1  Inst.sG.  a.  ]9I« 

t  Hubert  t.  Grote«,   1  Esp.  N.  P.  C.  y  BUtterfieldv.  Forrpsteir,  ii  East,  60. 

149.   cited  in  Rose  ▼.  Milts,  B.R.  z  Flowrr  v.  Adam,  3  Taunt,  314. 

E.T.  55  (i.  3.  4  Maule  &$elwyu,i03.  a  Harl  v.  Bastictt,  T.  Joucs,  15G. 


(5)  The  grantee  of  an  occupation  way  may  maintain  an  action 
aguinnt  the  owner  of  the  laud  over  which  the  way  lends  for  ob» 
striictiug  it,  without  proving  speciaP damage,  althou^^h  it  af>peat' 
that  such  way  has  bfen  ust'd  by  the  public  for  twelve  yekrs  and 
upwards.     Allt^n  v.  Ormond,  8  East,  4. 

(6)  See  an  ut^fal  note  on  this  subject  by  Durnford.  Willes,  74* 
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Vip  the  highway  by  a  ditch  and  gate  erected  ex  transversa 
tue :  and  that  by  reason  of  such  obstruction^  he  (the  plaid^ 
tiff)  was  forced  to  qprry  his  tithes  by  a  longer  and  more  dif* 
ficult  way;  verdict  for  the  plaintiff,  and  6/.  damages.  It 
was  moved  in  arrest  of  judgment,  that  this  being  laid  in  a 
Common  highway,  the  obstruction  was  a  common  nusance, 
and  that  therefore  the  action  would  not  lie;  and  1  Inst  56i 
was  cited ;  but  it  was  resolved  by  the  court,  that  the  action 
was  maintainable ;  for  they  said,  that  this  rule,  "  that  the 
action  will  not  lie  for  that  which  every  one  suffers,'*  ought 
not  to  be  taken  too  largely ;  in  this  case  the  plaintiff  had 
sustained  a  particular  damage;  for  the  labour  and  paina 
which  he  was  forced  to  take  with  his  cattle  and  servants,  by 
reason  of  the  obstruction^  might  be  of  more  value  than  the 
loss  of  a  horse,  which  had  b^n  holden  to  be  suiBcient  da- 
mage to  maintain  such  action. 

This  case  was  recognized  in  Chichester  v.  Lethbrid<ye 
Willes,  73.  \vhere  the  declaration  was  similar  to  the  fore^oin<y* 
vrith  this  addition  only,  that  defendant  opposed  the  plain- 
tiff in'attempting  to  remove  the  nusance. 

Where  plaintiff  declared  that  before,  and  at  the  tim^ 
of  committing  th6  grievance,  he  was  navigiatin^  his  barges 
laden  with  goods,  along  a  public  navigable  creels,  and  that 
defendant  wrongfully  moored  a  barge  across,  and  kept  the 
■same  so  moored,  from  thence  hitherto,  and  thereby  obstructed 
the  public  navigable  creek,  and  ^prevented  the  plaintiff 
from  navigating  his  barges  st)  laden,  per  quod  plaintiff  was 
obliged  to  convey  his  goods  a  great  distance  over  land,  and 
was  put  to  trouble  and  expense  in  the  carriage  of  his 
goods  over  land :  held^  that  this  was  sufficient  special  da- 
mage, for  which  an  action  upon  the  case  would  lie. 

Where  there  is  direct  special  damage,  an  action  on  the  case 
lies  for  not  repairing*  as  well  as  for  a  nusance  in  a  highway, 
if  an  individual  is  liable  to  repair;  but  otherwise,  where  the 
county  or  parish  is  to  repair  the  highway^. 

If  the  proprietor  of  tithes  permit  them  to  continue  upon 
the  soil',  the  land-owner  may  maintain  an  action,  and  recover 
damages  against  the  tithe-owner,  for  having  suffered  the  tithe 
to  remain  on  the  land  more  than  a  reasonable  time  after  it 
was  set  out,  to  the  detriment  of  the  herbage  (7). 

b  Rose  ▼.  Miles,  4  Manle  tt  Selwyn,    d  Rtifsell  v.  Men  of  Devon,  9  T.  R. 
101.  671.  *     ' 

c  1  InQt.  56.  a.  n.  (s.)  Hargrare^s  ed.    e  Admitted,  8  T.  R.  79. 


(7)  The  land  owner  may  also  distrain  the  tithes  damage  feasant 
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But  this  action  cannot  be  maintained,  if  the  tithe  has  nbt 
been  duly  set  out;  e,  g.  if  the  tithe  of  wheat  has  been  set 
out  in  8lK)cks  or  riders  as  they  are  termed  in  the  north  of  Eng- 
land, instead  of  being  set  out  in  the  sheaf  ^  as  the  common 
law  requires :  or  if  the  tithe  of  hay  has  been  set  out  in  the 
ftwathy  instead  of  being  set  out  in  the  cock  <;  or  if  it  be  set 
Out  in  grass  cocks  without  having  been  tedded. 

In  an  action  against  the  defendant  for  neglecting  to  take 
iiway  the  tithes  of  hay  from  the  plaintiff's  ground  after  the 
6ame  had  been  duly  set  out,  and  notice  given  to  defendant, 
by  the  plaintiff  **,  it  appeared  in  evidence,  that  the  tithes  were 
set  out  from  the  swath  into  grass  cocks,  without  any  tedding 
or  making  of  the  same;  whereupon  Heath,  J.  non-suited  the 
plaintiff,  on  the  ground  that  the  plaintiff  ought  first  to  have 
tedded  the  grass.  On  motion  to  set  aside  the  non-suit,  the 
court  of  B.  R.  were  of  opinion,  that  Heath,  J.  had  correctly 
laid  down  at  the  trial  the  common  law  principle  as  applied  to 
this  case;  Lord  Ellenborough,  C.  J.  observing^  **  the  rule  is 
for  the  rector  to  take  his  tenth  part  in  that  first  convenient 
stage  of  the  process,  when  the  subject  matter  may  be  equally 
divided,  and  that  is  when  it  is  put  into  grass  cocks  in  the 
common  process  of  hay-making:  and  it  is  agreed  on  all 
hands,  that  the  usual  course  is  for  the  grass  to  be  tedded  after 
it  is  cut,  before  it  is  made  into  grass  cocks.  This  may  pos- 
sibly not  be  necessary  under  extraordinary  circumstances  of 
weather;  but  where  that  is  so,  it  ought  to  be  shewn.  Le 
Blanc,  J.  added^  that  the  subject  matter  was  not  in  a  proper 
state  to  be  tithed,  until  it  came  into  grass  cocks,  in  the  ordi-^ 
nary  course  of  the  process  of  making  it  into  hay ;  that  is,  by 
first  turning  over  tne  swath,  after  it  has  been  cut,  that  the 
under  side  may  be  exposed  to  the  action  of  the  sun  and  air, 
which  he  took  to  be  tedding  it ;  and  in  that  state  only  (he  did 
not  speak  of  extraordinary  cases,)  can  it  properly  be  put  in 
grass  cocks.  The  same  rule  of  law  had  been  recognized  in 
Blaney  v,  Whitaker,  B.  R.  M.  23  Geo.  3.  That  was  an  ac* 
tion  on  the  case  against  the  parson  for  not  taking  away  the 
tithe  of  turnips  after  they  had  been  set  out.  The  turnips 
had  been  drawn  to  feed  cattle,  and  every  tenth  turnip  w^b 
thrown  aside  as  drawn,  on  a  ridge  opposite,  for  the  parson* 

f  Shallck-oss  V.  Jowle>  13  East,  s6l .        h  JNejrman  r.  Morgan,  lo  East,  s. 
g  Mayes  ▼.  Willet,  3  £sp.  N.  P.  C.  31. 


adni.  per  Ld.  Kenyon,  C.  J.  8  T.  R.  7^. ;  but  he  cannot  justify 
turning  in  his  cattle  on  the  land,  and  thereby  consuming  the  tithe» 
WilUams  v.  Ladaer,  S  TrR.  72» 
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^^he  question  tras,  Trhether  the  tithe  wefe  properly  set  out  ? 
the  parson  contending,  that  the  turnips  ought  to  be  set  out  in 
heaps,  or  at  least  gathered  into  heaps  for  him.  Mr.  Justice 
Ashburst  said,  that  in  hay  and  corui  the  former  tnust  put  it 
into  cocks  and  sheaves  for  his  own  benefit,  and  therefore  he 
^hall  do  tiie  same  for  the  parson ;  but  that  a  man  was  not 
obliged  to  bestow  more  labour  than  the  nature  of  the  thing 
required  for  the  benefit  of  the  parson :  and  that  this  agreea 
with  the  cases*  Mr.  Justice  BuUer  said,  that  he  entirely 
agreed  with  his  brother  Ashburst,  That  if  the  farmer  put 
them  into  heaps  for  himself,  he  should  do  so  for  the  parson ; 
but  if  he  did  not  do  so  for  himself,  he  need  not  do  so  for  the 
parson.  That  the  rule  of  law  was,  that  things  should  be 
tithed  as  soon  as  they  were  in  a  proper  state  to  be  tithed ;  thd 
same  was  the  case  with  hay  and  corn. 

In  a  subsequent  case  of  Halliwetl,  Clk.  v.  Trappes,  C.  B; 
Trin.  49  G.  3/  2  Taunt.  55.  from  York  assizes,  it  appeared, 
that  on  the  same  day  on  which  the  grass  was  cut,  the  owner 
tedded  it  abroad,  and  on  collecting  it  together  again  into  what 
were  in  that  country  called  lap-cocks  or  foot-cockfe,  he  set  out 
every  tenth  cock.  It  was  admitted,  that  the  grass  in  that 
state  was  not  fit  to  put  into  a  stack,  it  was  neither  hay  nor 
grass ;  and  when  the  land-owner*8  hay  was  again  spread  out, 
there  was  not  room  for  the  tithe  owner  to  spread  out  his  tithe 
to  dry  without  treading  on  the  hay  of  the  land-owner:  as 
much  space,  however,  was  left  for  spreading  out  the  tithe  as 
the  ground  that  the  tithe  had  grown  upon.  It  was  holden 
by  Lawrence,  J.  at  the  assizes,  and  afterwards  bv  the  courts 
that  the  tithe  was  duly  set  out.  It  was  adjudge<f  also  in  the 
same  case  that  the  common  law  mode  of  setting  out  the  tithe 
of  com  is  in  the  sheaf,  and  not  in  the  shocks 

There  is  another  general  rule  On  this  subject  which  ought 
to  be  mentioned,  viz.  that  the  tithe  ought  to  be  so  set  out,  and 
the  nine  parts  left  so  long  that  the  parson  may  have  an  op- 
portunity of  judging  by  the  view,  whether  the  tithe  is  fairly 
iiet  out  or  not^  (8).    Corn  must  be  tithed  in  the  first  conve^^ 

I  ShsIlcrossT.  Jowie,  B.R.H.  5(G.3.    k  Admitted  per  Cvr.  iu  H&UiwellT. 
13  I'last,  s6i.  S.  P.  Trappes,  a  Tauut.  59. 


(8)  The  same  point  was  adverted  to  in  Shallcross  v.  Jowie,  where 
it  i»eeaied  to  be  the  opinion  of  the  courts  that  after  the  land-owner 
bad  set  apart  the  tenth  sheaf,  he  ought  to  allow  the  remaining  nine 
Bheaves  to  remain  on  the  ground  a  convenient  time  before  he  put 
them  into  shocks,  in  order  that  the  tithe-owner  might  hare  an  op« 
liortanity  of  judging  whether  his  tithe  had  been  fairly  set  duU 


I05e  NUSANCE. 

Client  state  in  which  the  tithe  can  be  collected  after  the  com 
•is  cut,  which  is  in  sheaves;  and  if  the  farmer  adopt  any  mode 
of  tithing,  which  excludes  or  abridges  the  due  means  of  the 
parson's  comparing  the  tenth  sheaf  with  the  other  nine,  it  is 
bad. 

The  common  law  does  not  require  any  notice  to  the  par* 
8on  of  tithe  being  intended  to  be  set  out,  either  of  predial 
^thes,  or  of  animals  ^ ;  but  there  may  be  a  special  custom  re- 
quiring such  a  notice  "^,  and  notice  should  be  given  of  tithf 
having  been^  set  out  previously  to  bringing  an  action  for  not 
removing  it 


1 1  •  liif  whom  and  against  whom  an  Action  for  a 
Nusance  may  be  maintained. 

If  the  nusance  be  to  the  damage  of  the  reversionary  as 
well  as  the  possessory  interest,  an  action  may  be  brought  as 
well  by  the  reversioner"  as  by  the  tenant  in  possession,  and 
each  will  be  entitled  to  recover  damages  commensurate  with 
the  injuries,  which  their  respective  interests  may  have  sus« 
tained. 

\i  the  bouse,  &;c.  ailfected  by  the  nusance  be  aliened,  the 
alienee,  after  request  made  to  remove  or  abate  the  nusance, 
may  maintain  an  action  for  the  nusance  p. 

Tenants  in  common  may  join  in  an  action  to  recover  da- 
mages for  a  nusance,  which  concerns  the  tenements  which 
they  hold  in  common. 

-  The  action  may  be  maintained  against  the  person  who 
erects  the  nusance,  or  his  alienee^,  who  permits  the  nusance 
to.be  continued.  If  the  party,  against  whom  a  verdict  in 
an  action  of  this  kind  has  been  recovered,  does  not  abate  the 
DJisance,  another  action  may  be  brought  for  continuing  the 
nusance,  in  which  the  jury  will  be  directr^l  to  give  large  da* 
mageft.    N.  It  is  usual,  in  the  first  action,  to  give  nominal 

1  .iBoU  Abr.  643.  tit  Dismes  (X.)  pi.  i .  calves.    See  alio  Kemp  ▼.  FUewopd, 

Body  V.  Johnson,  Clerk,  Somerset  1 1  East,  358. 

Siimns.  Assizes,  1815,  DampW,  J.  m  Butter  ▼.  Heatbby,  3  Bttrr.  1891. 

S.  P.  N.  This  was  an  action  a^inst  n  Admitted  arg.  a  Burr.  I892. 

the  defendant  for  not  tiiklngawsy  the  o  Beditigiield  v.  Onslow,  3  Lev.  8O9. 

tithe  of  lambs  and  calves,  after  the  Leader  ▼.  Moxod,  3  Wils.461. 9  BU 

Dlaintiff  bad  set  them  out.   Verdict  R.  994.  S.C. 

.     for  plaintiff  it.  for  lambs,  \u  for  p  PenrvddockVi  Case,  5  Rep.lOl.a. 

q  5  Rep.  100.  b. 
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damages  only,  which,  however^  entitle  the  plaintifT  to  full 
costs. 

Tenant  for  years  erected  a  nu8ance%  and  afterwards  made 
an  under-lease  to  I.  S.  The  question  was,  whether,  after  a 
recovery  against  the  first  tenant  for  years  for  the  erection,  an 
action  would  lie  against  him  for  the  continuance,  after  he  had 
made  an  under-lease  ?  Et  per  cur.  it  lies ;  for  he  transferred 
it  with  the  original  wrong,  and  his  demise  affirms  the  conti- 
nuance of  it:  he  hath  also  rent  as  a  consideration  for  the  conti* 
Duaiice,  and  therefore  ought  to  answer  the  damage  it  occasions. 
Vide  Wm.  Jones,  272.  Receipt  of  rent  is  upholding.  Cro. 
Jac.  373.  666.  The  action  lies  against  either  at  the  plaintiff's 
election. 

Case  lies  against  the  landlord  of  a  house  demised  by  lease, 
who,  under  his  contract  with  his  tenants  employs  workmen 
to  repair  the  house,  for  a  nusance  in  the  bouse  occasioned  by 
the  negligence  of  his  workmen*. 


III.  Evidence,  Sfc. 

The  plaintiff  must  be  prepared  to  prove  his  possession  of 
the  land,  house,  &a  affected  by  the  nusance,  and  the  con- 
tinuance or  erection  of  the  nusance  by  the  defendant,  as  the 
circumstances  of  the  case  may  require,  and  also  the  injury 
thereby  sustained. 

Where  the  plaintiff  complains  of  an  injury  to  an  ease* 
ment^  it  will  be  incumbent  on  him  (unless  he  can  shew  an 
express  grant)  to  carry  his  evidence  of  the  condition  of  the 
land,  &c.  and  the  eiyoyment  of  the  right,  as  far  back  as  pofr* 
sible,  in  order  to  raise  a  presumption  of  right  by  grant  or  pre- 
scription. 

'  This  action  being  local  in  its  nature,  the  nusance  must  be 
proved  to  have  been  committed  in  the  county  where  the 
venue  is  laid".  But  it  is  not  necessary  that  the  gravamen 
should  be  described  with  any  local  certainty  \  It  is  suffi- 
cient if  the  declaration  point  out  the  gravamen  wMth  certainty 
enough  to  enable  the  defendant  to  have  notice  of  it. 

r  Rotewellr.  Prior,,Salk.  460.  x  Mersey  and  I r well    Navigation  ▼. 

•  Lef«li€  r.  Pound*,  4  Taunt.  649.  Dotig^las,  fi  East,    497,     See  also 

t  Peake*B  Evid.  994.  JejReriesv,  Duncombt;  11  £ast,9«|i. 
«  Warrcl  r,  Wcl^b,  1  Tavm*  R.  379- 
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The  general  issue  to  an  action  for  a  nusance  isi  not  guilt jf^ 
under  which  every  thing  that  shews  that  the  defendant  did 
what  lie  lawfully  might  do,  may  be  given  in  evidence  (9). 

Hence  the  defendajit  may  prove  that  the  plaintifT  gave  him 
leave  to  dp  the  act  which  occasioned  the  nugance^^,  and  that 
it  was  done  under  that  permission;  for  a  licence  executed  19 
uot  countermandable, 

y  Winter  ▼.  Brockwell,  8  Evt,  31  )S. 


(9)  **  Evidence  upon  the  general  issue  has  of  late  been  allowed  ia 
^nany  cases,  which  in  former  times  would  not  have  been  ado^itted^** 
J^er  King,  C.  J,^  Anou.  C.  B.  E.  4  Geo.  I.  Coroyns!  R.  274. 


(     1055     ) 


CHAP.  XXXI 


PARTNERS. 

L  What  is  necessary  to  constitute  a  Partnership,, 
II.  How  far  the  Acts  of  one  Partner  are  binding  o% 
his  Co-partners. 
IIL  Of  Actions  hy  and  against  Partner^, 
IV.  Evidence. 


I.  What  is  necessary  to  constitute  a  Partnership. 

In  order  to  constitute  a  complete  partnership,  as  well  be* 
tween  the  parties  as  in  respect  to  strangers  who  may  deal 
with  them,  a  communion  or  participation  of  profits  and  loss 
is  essential.  The  shares  of  the  parties  must  be  joint,  though 
it  is  not  necessary  that  they  should  be  equal.  If  the  par* 
ties  be  jointly  concerned  in  the  purchase,  they  must  also  be 
jointly  concerned  in  the  future  sale,  otherwise  they  are  not 
partners. 

A.  for  himself  and  his  two  partners*  (who  were  general 
merchants),  B.  for  himself  and  partner  (who  were  oil  mer- 
chants), C.  for  himself  and  son  (who  were  also  oil  mer* 
chants),  agreed  to  purchase  jointly  as  much  oil  as  they 
could  procure,  on  a  prospect  that  the  price  of  that  commo* 
dity  would  rise.  A.  was  to  be  the  ostensible  buyer,  and 
the  others  were  to  share  in  his  purchase,  at  the  same  price 
which  he  might  give.  A.  and  Co.  were  to  have  a  half,  B.  and 
Co.  a  quarter,  and  C.  and  Co.  the  remaining  quarter.  In  pur- 
suance of  this  agreement  A.  and  Co.  ordered  a  broker  to  buy 
quantities  of  oil.  The  broker  accordingly  bought  several 
ship  loads,  and  among  the  rest  a  ship  load  from  the  plaintifl's. 
To  some  of  the  vendors,  (not  plaintifl's  in  this  action,)  B.  and  Co,, 
and  C.  and  Co.,  during  the  treaty,  declared  it  to  be  a  com* 

§L  Coope  and  others  r.  Eyre  anl  other*)  l  H.  Bl.  97,. 
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mon  concern  between  them  and  A.  and  Co.;  but»  with  respect 
to  the  plaintiffs,  the  purchase  was  made  in  the  name  ot  A. 
and  Co.  only,  without  any  notice  th^^t  the  other  defendants 
had  any  concern  in  it  The  majority  of  the  court,  viz. 
Heathy  J.,  Gould,  J.,  and  Lord  Loughborough,  C.  J.  were  of 
opinion  that  B.  and  Co.  and  C.  and  Co.  were  not  to  be  con-r 
sidered  as  partners  with  A.  and  Co.,  on  the  ground  that; 
there  was  no  communion  of  profit  and  loss.  Each  party 
was  to  have  a  distincf  share  ot  the  whole ;  the  one  to  have 
no  interference  with  the  share  of  the  other,  but  each  to  ma- 
nage! his  share  as  he  judged  best.  The  profit  or  loss  of  tho 
one  might  be  more  or  less  than  that  of  the  other.  This  was 
a  sub-contract,  by  which  was  to  be  understood  a  contract 
subordinate  to  another  contract,  made  or  intended  to  be 
made,  between  the  contracting  parties  on  one  part,  or  some 
of  them,  and  a  stranger.  A.  and  Co.  were  the  only  pur* 
chasers  known  to  the  plaintiffs ;  entire  credit  was  given  to 
them  alone.  The  contracts  made  with  the  other  merchants 
were  not  admissible  evidence  in  this  cause,  except  to  prove 
a  fraud,  if  the  facts  had  gone  that  length ;  namely,  that  the 
house  of  A.  and  Co.  as  a  failing  house,  was  to  stand  forward 
in  order  to  protect  the  other  defendants,  who,  by  such 
means,  might  have  the  benefit  pf  the  speculation,  if  it  proved 
fprtunate,  without  sustaining  aiiy  loss  in  the  event  of  it4 
fstiling.  No  such  evidence  had  been  adduced  ;  on  the  con- 
trary, it  appeared,  that  the  objection  made  by  the  other 
vendors  to  the  firm  of  A.  and  Co.  was,  *^  that  they  were  un^ 
kfiQwn  ahd  new  in  the  trade,**  Wilson,  J.  differed  in  opinion 
from  the  rest  of  the  court,  observing,  that  although  the  con- 
tract was  actually  made  between  the  plaintiffs  and  A.  and 
Co.,  yet  if  the  other  defendants  were  jointly  concerned  in  it, 
they  ought  to  be  responsible,  as  much  as  if  they  had  person- 
ally contracted ;  that  they  were  so  concerned,  aufficiently  i 
appeared  from  the  contracts  with  the  other  merchants,  and  j 
their  own  declarations ;  these  he  thought  were  proper  to  be  '^ 
given  in  evidence,  being  against  themselves. 

A  father  established  in  bpsiness^,  on  bi9  son*s  coming  of 
age,  told  him,  he  should  liave  a  share  in  it,  and  held  him  out 
.to  the  world  as  his  partner;  the  son  acted  as  such  for  sever 
ral  years,  but  the  particular  share  which  the  'son  was  to  . 

have  was  not  settled ;  it  was  holden,  that  as  there  was  a  i 

partnership  as  between  the  parties  aod  the  rest  of  the  world,  ' 

the  presumption  of  law  was,  that  they  were  partners  inter 
/f..  That  this  presumption  not  having  been  repelled,  the 
§Qn,  thougli  not  entitled  to  a  moiety,  was  entitled  to  a  sharp  , 

P  P«#pock  T,  Pcan'Of^k,  9  Camp.  N.  P.  C,  45. 
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of  jprofits ;  but  it  was  left  to  the  jury  to  consider  what  was 
a  fair  and  just  proportion  for  the  father  to  give,  and  the  son 
to  expect:  the  jury  found  that  the  son  was  entitled  to  a 
fourth  part  of  the  profits. 

In  respect  of  creditors,  he  who  takes  a  moiety  of  all  the 
profits  indefinitely,  shall,  by  operation  of  law,  be  made  liable 
to  losses,  if  losses  arise;  upon  the  principle,  that  by  taking  a 
part  of  the  profits,  he  takes  from  the  creditors  a  part  of  that 
land  which  is  the  proper  security  to  them  for  the  payment 
of  their  debts. 

A.  and  B.  ship-^agents  at  different  ports*,  entered  into  an 
agreement  to  shate,  in  certain  proportions,  the  profits  of  their 
respective  commissions,  and  the  discount  on  tradesmen's 
bills  employed  by  them  in  repairing  the  ships  consigned  to 
them,  &c.  It  was,  however,  expressly  stipulated,  between 
A.  and  B.,  that  they  were  not  to  be  answerable  for  each 
other^s  losses.  It  was  holden,  that  although,  with  respect  to 
each  other,  these  persons  were  not  to  be  considered  as  part- 
ners under  this  agreement,  yet  they  had  n^ade  themselves 
such  with  regard  to  ail  persons  with  whom  either  contracted 
as  a  ship-agent 

The  distinction  taken  in  the  preceding  case  as  to  an  agree^ 
ment  not  constituting  a  partnership  as  between  the  parties 
themselves,  though  it  may  have  that  effect,  quoad  third  par- 
ties, was  recognised  in  the  following  case :  A.  having  neither 
money  nor  credit^,  offered  to  B.  that  if  he  would  ordf.r  with 
Jiim  certain  goods  to  be  shipped  upon  an  adventure,  if  any 
profit  should  arise  from  thein^B.  should  have  half  for  his 
trouble:  B.  having  lent  his  credit  on  this  contract,  and  or- 
dered the  goods  on  their  joint  account,  which  were  furnished 
accordindy,  and  afterwards  paid  for  by  B.  alone;  it  was 
liolden,  tnat  B.  was  entitled  to  recover  back  such  payment  in 
assumpsit  against  A.^  who  had  not  accounted  to  liim  for  the 
profits;  such  contract  not  constituting  a  partnprsl^ip  as  be- 
tween themselves,  but  only  an  agreement  for  a  compensation 
for  trouble  and  credit,  though  B.  wer^  liable  as  a  partner  to 
third  person's  creditors. 

A.  B.  and  C.  the  proprietors  of  a  stage-coach  dividing  the 
^neral  profits  of  the  concern*,  agreed  that  they  should  eacl> 
work  the  coach  a  stage  with  horses,  their  separate  property, 
and  maintained  respectively  at  their  separate  expense;  it 
was  holden,  that  B.  and  C.  were  not  jointly  liable  as  corpart- 

«  Waugb  w.  Cftn/er^  2  H.  B!.  235.  e  Ba#toii  v.   Hanaon   aii4   othcm,  9 

4I  Hewketli  V.  BUncbaurd,  4  East,  144.  TaUnt*  49. 

VOL.   IV  P    D        \ 
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ners  with  A.  for  the  price  of  hay  furnished  at  A/s  request 
for  the  use  of  the  horses  which  were  his  separate  proper^, 
but  were  kept  by  him  for  the  purpose  of  working  the  coach 
the  stage  allotted  to  him  under  the  agreement  N.  It  did 
not  appear  in  what  manner,  upon  an  adjustment  of  the  ac- 
counts, the  hay  furnished  to  the  different  horses  w^  paid 
for;  whether  as  part  of  the  general  outgoings,  or  separately 
by  each  party. 

A.  was  employed  by  B/  to  sell  goods,  and  was  to  receive  for 
his  trouble  whatever  money  he  could  procure  for  them  beyond 
a  stated  sum;  this  was  holden  not  to  constitute  a  partnership 
between  A.  and  B.  as  to  these  goods.  So  where  A.  having 
purchased  two  bullocks',  put  them  to  depasture  upon  the 
lands  of  B.,  under  an  agreement  that,  after  they  bad  been 
fatted,  the  profit  to  be  made  upon  the  resale,  above  a  cer- 
tain sum  (at  which  A.  then  valued  the  bullocks),  should  be 
equally  divided  between  A.  and  B.  It  was  holden  that  A. 
and  B.  were  merely  partners  in  the  profits,  and  that  this  was 
a  mode  of  paying  d.  for  the  pasture;  consequently  A.  might 
maintain  an  action  in  his  own  name,  without  joinm^  B.,  to 
recover  the  price  of  the  bullocks  from  a  person  to  wnom  he 
had  sold  them.  So  where  there  was  an  agreement  between 
A*»  the  sole  owner  of  a  lighter,  and  B.  a  lighterman^  that  B« 
in  consideration  of  working  the  lighter  should  have  half  her 
gross  earnings^  Lord  Ellenborough  was  of  opinion,  that  as 
this  was  only  a  mode  of  paying  B.  wages  for  his  labour, 
and  differed  from  a  participation  of  pronts  and  loss,  it  did 
not  constitute  a  partnership.  So  an  agent  who  is  paid  by  a 
proportion  of  the  profits  of  the  adventure,  is  not  therefore 
%  partner  in  the  goods^ 


II.  How  far  the  Acts  of  one  Partner  are  binding  on  fui 

Co-partners* 

A  GENERAL  partnership  agreement^,  though  under  seal, 
does  not  authorise  the  partners  to  execute  deeds  for  each 
other,  unless  a  particular  power  be  given  for  that  purpose. 
But  although  one  partner  cannot  bind  the  other  partners  by 

t  Benjamin  ▼.  Porteas,  2  H.  Bl.  590.  b  Dry  t.  Boiwell,  i  Camp.  N.  P.  G 
g  Wish  T.  Small,  Devon  Sprinjc  An.        329. 

1 80S,  coram  Thomson,  B.  1  Camp,    i  Meyer  r.SharpefS  Taunt.  74. 

N.  P.  C.  3^1.  k  Harrison  ▼.  Jacksoa  And  others,  7 

T.  R.  207. 
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ieei^  without  an  authority  by  deed,  yet  in  mercantile  trans- 
actions, in  drawing  and  accepting  bills  of  exchange,  it  never 
was  doubted,  but  that  one  partner  might  bind  the  rest ',  even 
without  their  knowledge  or  assent    A  new  partner,  how- 
ever, cannot  be  bound  in  this  manner  for  an  old  debt  incur- 
red by  the  other  partners,  before  the  new  partner  was  taken 
into  the  firm :  this  was  established  in  the  case  of  Sheriif  v. 
Wilks,  1  East,  48.    There  the  plaintiffs  had  sold  a  quantity 
of  porter  to  A.  and  B.,  who  were  then  partners,  which 
porter  was  entered  in  the  plaintiffs'  books  in  the  names 
of  A,  and  B.;  and  the  same  was  afterwards  shipped  for 
the  West  Indies,  and  the  defendant  B.  paid  the  snipping 
charges.    Six  months  afterwards  C.  became  a  partner  with 
A.  and  B.,  and  continued  so  for  a  few  months,,  when  their 
partnership  was  dissolved.     The  defendant  B.,  previous  to 
the  dissolution  of  the  partnership,  sent  to  the  plaintiffs  a 
memorandum  or  calculation,  in  his  own    hand-writing,  of 
certain  deductions  claimed  by  him  in  respect  of  the  porter. 
The  plaintiffs  drew  a  bill  upon  the  defendants  for  the  balance. 
This  bill  was  accepted  by  A.  in  the  partnership  firm  of  all 
the  defendants,  by  his  subscribing  thereon,  "  Accepted,  A. 
and  Co."    An  action  having  been  brought  by  the  plaintiffs 
against  A.  B.  and  C.  upon  the  acceptance;  and  A.  and  C. 
having  been  outlawed,  B.  pleaded  the  general  issue :  it  was 
holden,  that  the  plaintiffs  could  not  recover,  Le  Blanc,  J. 
observing,  "  that  this  case  must  be  determined  in  the  same 
manner  as  if  C.  had  pleaded  to  the  action.    It  seemed  admit- 
ted, that  if  one  of  several  partners  pledge  the  partnership 
fund  for  his  individual  debt,  that  would  not  bind  the  rest. 
And  he  saw  no  difference  between  the  case  of  one,  and  the 
case  of  two,  of  several  partners  pledging  thejoint  fund  for 
their  individual  debts,  which  was  the  case  before  the  court" 
The  point  above  alluded  to  by  Le  Blanc,  J.,  viz.  that  one 
partner  cannot  pledge  the  security  of  another  for  his  own 
private  debt,  appears  to  have  been  expressly  decided  in  two 
cases  referred  to  by  Mr.  East,  in  a  note  to  the  foregoing 
decision,  viz.  in  Gregson  and  others  v.  Hutton  and  another, 
B.  R.  E.  22  Geo.  3.  and  in  Marsh  v.  Vansommer  and  another^ 
London  sittings  after  Mich.  T.  1786,  cor.  Quller,  J.    See 
dso  Swan  v.  Steele,  ante,  p.  290. 

Where  one  of  several  partners  "  commits  an  act  of  bank- 
ruptcy, which  is  afterwards  followed  up  by  a  commission 
and  assignment,  he  has  no  longer  any  properly  in  the  part- 
nership effects;  but  the  property  is,  from  the  time  of  such  • 

\  SeftftBtetit.  BilltoTExcb.  niBaytey,  J.  loEa^t,  496. 

B  D   2 
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act  of  bankruptcy,  in  his  assignees  by  relation,  and  in  thd 
solvent  partners. 

It  may  be  observed,  that  the  general  authority  of  one 
partner  to  draw  bills  or  promissory  notes  to  charge  ano- 
ther is  only  an  implied  authority":  and  consequently  that 
implication  may  be  rebutted;  for  it  is  not  essential  to  a 
partnership,  that  one  partner  should  have  power  to  draw  bilb 
and  notes  in  the  partnership  firm  to  charge  the  others ;  they 
mav  stipulate  between  themselves  that  it  shall  not  be  done ; 
and  if  a  third  person,  having  notice  of  this,  will  take  such 
a  security  from  one  of  the  partners,  he  shall  not  sue  the 
others  upon  it,  in  breach  of  such  stipulation,  nor  in  defiance 
of  a  notice  previously  given  to  him  by  one  of  them,  that 
he  will  not  be  liable  for  any  bill  or  note  signed  by  the  others. 

If  one  of  two  partners  commit  a  secret  act  of  bankfuptcy% 
the  other  partner  may,  for  a  valuable  consideration,  and 
without  fraud,  dispose  of  the  partnership  effects;  and 
though  he  himself  afterwards  become  bankrupt,  the  as* 
signees,  under  a  joint  commission,  cannot  maintain  trover 
against  the  bona  fide  vendee  of  such  partnership  eflfects ; 
nnd  the  same  rule  holds,  although  the  solvent  partner  knew 
of  the  bankruptcy ;  for  even,  in  such  case,  the  solvent  partner 
may  dispose  of  partnership  funds  in  discharge  of  a  debt  due 
from  the  partnership,  and  though  that  partner  afterwards 
become  bankrupt,  money  had  and  received  will  not  lie 
against  the  creditor  at  the  suit  of  the  assignees  of  botliK 
Where  one  of  two  partners'*,  with  the  intention  of  cheating 
the  other,  goes  to  a  shop  and  purcha^s  articles  such  as 
might  be  used  in  the  partnership  business,  which  he  instantly 
converts  to  his  own  i^eparate  use,  if  there  was  no  collusion 
between  him  and  the  seller,  this  is  to  be  considered  as  a 
partnership  transaction,  and  the  innocent  partner  is  liable 
for  the  price  of  the  goods,  without  proof  of  any  previous 
dealings  oetween  the  parties. 

One  of  two  partners  drew  bills  of  exchange  in  his  own 
name,  which  he  procured  to  be  discounted  with  a  banker, 
through  the  medium  of  the  same  agent  who  had  discounted 
other  bills  drawn  in  the  partnership  firm  with  the  same 
banker ;  it  was  holden  that  the  banker  had  not  any  remedy 
against  \};i^  partnership  upon  the  bills  so  drawn  by  the  single 
partner ;  because  they  did  not  appear  to  have  been  drawn 

B  GallwayT.Mntthew  and  another,  10  at  Seijeanrs  Inn  before  M.  T.   st 

East,  2<>4-    See  Duncan  v.  Lowndes,  G.  3. 

3  Camp.  N   P.  C.  47s.  q  Bond  ▼.    Gibson    and    another,  | 

•  Fox  V.  Hanbury,  Cowp.  449.  Camp.  N,  Pr-C.  IBS. . 
f  Uarrcy  r.  Crickett,  B,  R.  Sittings 
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for  and  on  account  of  the  partnership.  And  although  the 
proceeds  of  these  bills  had  been  applied  to  the  use  of  the 
partnership,  yet  the  court  held%  that  the  partners  were  not 
liable  as  for  money  lent,  inasmuch  as  the  transaction  was 
originally  mere  matter  of  diseeunt,  and  not  an  advance  of 
money  to  the  partnership,  taking  the  bills  as  a  collateral 
security.  But  where  one  of  several  partners,  with  the  privity 
of  the  others,  draws  bills  of  exchange  in  his  own  name  upon 
the  partnership  firm,  in  favour  of  persons  who  advanced  him 
the  amount,  which  he  applies  to  the  use  of  the  partnership, 
although  the  partners  are  not  jointly  liable  on  the  bills,  they 
may  be  jointly  3ued*  by  th^  payejes  for  iponey  lent. 


«   ft      '       ■■■  TrnMrn^^U, 


III.  Of  Actions  by  and  against  Partners. 

If  three  partners  (two  o^  whom  reside  abroad'  and  one  in 
England)  be  sued  for  a  partnership  debt,  and  the  partner  re*!' 
sident  in  England  appear  to  the  action,  but  refuse  to  appear 
for  the  partners  resident  abroad,  the  sheriff,  under  a  distringas 
against  the  two  partners,  may  take  partnership  effects,  though 
paid  for  by  the  partner  resident  in  England  alone,  to  whoi|[i 
the  partnership  was  legally  indebted ;  and  the  court  will  not 
relieve  him  against  such  distress. 

In  an  action  by  partners  for  the  non-performance  of  a  con- 
tract entered  into  with  the  partnership,  it  is  essentially  neces- 
sary that  the  action  should  be  brought  in  the  joint  names  of 
all  the  persons  of  whom  the  partnership  consisted  at  the  time 
the  contract  was  made  (1),  otherwise  the  parties  suing  will  be 
liable  to  be  non-suited  for  the  omission  of  their  co-partners 
(2).    The  same  rule  formerly  held  with  respect  to  actions 

?  Emly  ▼.  Lye,  m  East,  7.  %  Morley  v.  Strombom  &  a1.,  3  Hot.  9^ 

•  Deatoo  ▼.  Rodie,  3  Camp.  N.  P.  C.        Pul.  S54. 
403. 


(1)  Subsequently  admitted  partners,  though  under  an  agree* 
ment  to  share  in  profit  and  loss,  from  a  time  antecedent  to  the  con- 
tnict»  ought  not  to  be  joined.  Wilsford  v.  Wood,  1  Esp.  N.  P.  C* 
180.  Lond  Kenyon,  C,  J. 

'  (2)  In  one  case,  where  an  action  was  brought  in  the  names  of 
two  persons,  with  whom  the  defendants  had  dealt  as  partners,  and 
it  appeared  that  at  the  time  of  the  contract  there  was  in  fact  another 
partner,  who  bad,  however*  withdrawn  his  name  from  the  firm,  but 
^till  continued  to  receive  part  of  the  profits ;  although  it  was  ob« 
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brought  against  partners,  and  plaintiffs  were  frequently  noO'- 
suited  for  not  narning  all  the  partners  as  defendants.  This 
rule  was  considered  as  oppressive,  inasmuch  as  it  was  not 
possible  for  the  plaintiffs  in  many  cases,  without  the  assist- 
ance of  a  bill  of  discovery,  to  ascertain  the  names  of  all  the 
persons  constituting  the  firm  with  which  they  had  had  deal- 
ings.   On  this  ground  the  rule  was  departed  uom  in  the  time 


jected  that  the  dormant  partner  ought  to  have  been  joined*  Lord 
Kenyon,  C.  Jt,  is  reported  to  have  refused  to  nonsuit  the  plaintiflRk 
Leveck  and  another  v.  Pollard  and  another,  3  Esp.  N.  P.  C.  46S. 

So  where  i n  an  action  *  brought  by  A .  for  goods  sold  and  delivered, 
it  appeared  that  B.,  who  proved  the  delivery  and  value  of  the  goods, 
was  the  principal  manager  of  A.'s  trade :  and  that  he  received  for 
his  services  a  certain  salarVf  and  besides  that,  a  certain  proportion 
per  cenl.,  on  the  profits  of  the  plaintiff*s  whole  trade,  and  inclusively 
on  the  profits  of  the  demand  in  question  ;  it  was  holden,  that  A. 
might  sue  alone,  and  that  it  was  not  necessary  that  B.  should  be 
joined  with  the  plaintiff.  So  where  an  action  was  brouj^ht  by 
Mawmanf,  a  bookseller,  against  the  printer,  for  not  insunng  the 
Travels  of  Anacharsis ;  and  it  appeared  that  several  other  book* 
sellers,  and  amongst  them  Evans,  a  witness,  had  a  share  in  the 
work ;  but  inasmuch  as  Evans  had  never  contracted  with  Gillett, 
but  Mawman  was  the  only  ostensible  man,  the  court  held  that  he 
was  the  only  proper  plaintiff;  and  with  good  reason,  for  the  only 
acting  partner  might  owe  much  money  to  the  defendant,  which  the 
defendant  might  set  ofl*;  but  if  the  plaintiff  and  the  dormant  part- 
ner had  sued,  that  debt  of  the  acting  partner  could  not  be  set  off, 
*'  There  is  a  material  distinction  between  the  case  where  partners 
are  defendants,  and  where  partners  are  plaintiffs:  if  you  can  find 
out  a  dormant  partner  defendant,  you  may  make  him  pay,  because 
be  has  had  the  benefit  of  your  work  ;  but  a  person  with  whom  you 
have  no  privity  of  communication  in  your  contract,  shall  not  sue 
you."  But  where  a  merchant,  carrying  on  trade  on  his  own 
separate  account,  introduced  into  his  firm  the  name  of  a  clerk,  who 
did  not  partake  in  the  profits  of  the  business,  but  continued  to 
receive  a  fixed  salary.  Lord  Ellenborough  held;^,  that  in  an  action 
on  a  bill  of  exchange,  payable  to  the  order  of  this  firm,  the 
clerk  ought  to  have  been  joined  as  a  plaintiff,  for  he  was  to 
be  considered  in  all  respects  as  a  partner  as  between  himself  and 
the  rest  of  the  world ;  that  where  the  name  of  a  real  person  it 
introduced  with  his  own  consent,  it  is  immaterial  what  agreement 
there  may  be  between  him  and  those  who  share  the  profit  and  lom 
—they  are  equally  responsible,  and  the  contract  of  one  is  the  con* 
tract  of  all* 


*  Lloyd  V.  Arcbbowle,  8  Taont.  384, 

Ma^rman  ▼.  Giilett,  cited  by  Sir  J.  Mansfield,  C.i.,  9  TauBt.  39& 
Guidon  v.  Robaon,  9  Camp.  I>f  •  F.  C.  9O8. 


t 
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•of  Lord  Mansfield,  and  it  was  then  laid  down  that  defendants 
should  be  permitted  to  take  advantage  of  this  objection  by  a 
plea  in  abatement  only.  The  rule  laid  down  by  Lord  Mans- 
field has  been  acted  upon  ever  since,  though  the  Court  of 
Common  Pleas  have  lately  manifested  a  strong  disposition  to 
revert  back  to  the  ancient  rule.  The  liability  of  the  parties 
depends  upon  their  being  partners  at  the  time  when  the  con- 
tract is  made%  and  a  dormant  partner  cannot  set  up  the  plain- 
tiiTs  ignorance  of  his  being  a  partner,  to  obviate  such  liabi- 
lity. But  in  a  case  where  there  was  a  stipulation  between 
three  persons  who  appeared  to  the  world  as  partners",  that 
one  or  them  should  not  participate  in  the  profit  and  loss, 
and  should  not  be  liable  as  a  partner,  it  was  nolden,  that  he 
was  not  liable  as  such  to  persons  who  had  notice  of  this 
stipulation. 


ly.  Evidence. 


Acts  subsequent  to  the  time  of  delivering  goods'  on  a 
contract,  may  be  admitted  as  evidence  to  shew  that  the  goods 
were  delivered  on  a  partnership  account,  if  it  were  doubtfu{ 
at  the  time  ;0f  the  contract ;  but  if  it  clearly  appear  that  no 
partnership  existed  at  the  time  of  the  contract,  no  subsequent 
act  by  any  person,  who  may  afterwards,  become  a  partner 
(not  even  an  acknowledgment  that  he  is  liable,  or  his  accept- 
ing a  bill  of  exchange  drawn  on  them  as  partners  for  the  very 
goods),  will  make  him  liable  in  an  action  for  goods  sold  and 
delivered,  though  he  will  be  liable  in  an  action  on  the  bill  of 
exchange. 

It  is  incumbent  on  persons  dissolving  a  partnership^,  to 
send  notice  of  such  dissolution  to  all  the  persons  with  whom 
they  have  had  dealings  in  partnership.  The  Gazette  of  itself 
is  not  sufficient  notice  of  such  dissolution.  It  seems,  tiow- 
ever,  that  in  respect  of  persons  who  had  not  any  previous 
dealings  with  the  partnership,  an  advertisement  in  the  Ga- 
zette would  be  sufficient  notice  of  the  dissolution,  so  as  to 
prevent  such  persons  from  recovering  against  the  parties  who 
constituted  the  firm  originally,  upon  a  security  given  by  one 
of  the  parties  in  the  name  of  the  firm,  after  such  notice 

i  See  Ld.  Keiiyon*8  opinion  in  Saville  x  SariUe  ▼.  Robertson,  4  T  R.  730. 

T.  Robertson,  4T.  R.  735.  y  Graham  v.  Hope,  Peake*s  N.  P.  C, 
n  Alderson  t.  Pope,  1  Cninp*  N.  P.C.        154*    See  also  Gorham  ▼.  Tbomp- 

404.  n.  ton,  Peake*s  N«  P.  C.  43* 
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of  dissolution*.  Bankers  ought,  regularly,  to  give  notice 
of  a  change  in  the  firm,  by  a  circular  letter;  but  such 
change  may  also  be  notified  by  an  alteration  of  the  name 
in  the  printed  cheque ;  and  persons  who  have  used  the  new 
cheques  cannot  take  advantage  of  the  want  of  a  more  express 
notice". 

Assumpsit  for  goods  sbld  iirtd  delivered \  The  plaintiflTs 
witness  swore,  that  the  defendant  and  I.  S.  were  partners  itl 
trade,  and  that  these  goods  were  sold  to  them  in  partnership. 
The  defendant  called  I.  S.  to  prove  that  the  goods  were  sold 
to  him>  and  that  the  defendant  bad  no  concern  in  the  pur-* 
chase  of  them,  otherwise  than  as  his  servant.  Lord  Kenyon, 
C.  J.,  "  He  is  not  a  witness  to  prove  this,  for  he  comes  to 
defeat  the  action  of  the  plaintifl',  against  a  man  who  is  proved 
to  be  his  partner;  and  by  discharging  the  present  de* 
fendant  he  benefits  himself,  as  he  will  be  liable  to  pay 
a  share  of  the  costs  to  be  recovered  by  the  plaintiff  in  this 


cause." 


In  an  action  against  one  partner^,  if  the  plaintiff  gives  in  a 
particular  of  his  demand,  and  the  defendant  pleads  partner- 
ship in  abatement,  if  the  defendant  proves  any  of  the  items 
to  have  been  furnished  on  the  partnership  account,  he  will  be 
entitled  to  a  verdict,  although  the  plaintiff  should  be  prepared 
to  prove  that  some  of  tlie  items  were  furnished  on  the  credit 
of  the  defendant  only. 

In  an  action  against  the  drawers  of  a.  bill  of  exchange'', 
purporting  to  be  drawn  by  a  firm  upon  one  of  the  partners 
constituting  the  firm,  if  it  be  proved  that  the  bill  was  ac- 
cepted by  such  drawee,  this  will  be  sufficient  evidence  of  the 
bill  having  been  regularly  drawn ;  and  further,  it  is  not  ne- 
cessary, in  such  case,  to  prove  that  the  drawei-s  received  ex* 
press  notice  of  the  dishonour  of  the  bill,  because  this  must 
necessarily  have  been  known  to  one  of  them,  and  the  know- 
ledge of  one  is  the  knowledge  of  all  (3). 

To  establish  a  partnership  between  two  defendants*,  a  ver- 

X  Godfrey  t.  Ttinibnli  and  another,  c  Colson&al.T.  Selby,  1  Esp.  N.P.C* 

1  Esp.  N.  P.  C.371.  452. 

a  narfoot  v.  Goodall,  3  Camp.  N .  P.  C.  d  Portbouse  ▼.  Parker,  1  Camp.  N.  P.C. 

147.  82. 

h  Goodacre y.  Breame,  Peake*i  N.  P.  C.  e  Whately  ▼.  Menhcim  H  anr.,  l  £ap. 

.    174.  N.  P.  C.  608. 


-  (3)  See  Alderson  v.  Pope,  1  Camp:  N.  P.  C.  404.  n.  where  it 
was  holden  by  Ld.  EUenborough,  C.  J.y  that  notice  to  one  membfr 
of  a  firm,  was  notice  to  the  whole  partnership* 
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diet  on  kn  issue  directed  out  of  a  court  of  equity^  to  try  whe- 
ther the  defendants  were  partners,  and  for  what  time,  on  a  bill 
filed  by  one  of  them  against  the  other,  is  admissible  evidence 
to  establish  a  partnership,  the  verdict  havingfound  them  to 
be  so* 

A  person  who  suffers  his  name  to  be  used  in  a  firm^  aU 
though  he  thereby  makes  himself  a  partner  to  the  World,  yet 
if  in  fact  he  is  not  so^  nor  has  any  share  in  the  profits,  may  be 
a  witness  in  an  action  brought  by  the  other  parties  in  the  firm, 
for  goods  sold  and  delivered. 

A  father  who  holds  out  to  the  world  that  his  son  is  his 
partner,  and  who  sends  bills,  and  signs  receipts  in  their  joint 
names,  in  an  action  brought  in  his  own  name,  is  not  pre- 
cluded from  shewing  that  his  son  is  not  a  partner '• 

When  a  partnership  is  dissolved^,  ft  is  not  dissolved  with 
regard  to  tnings  past,  but  only  with  regard  to  things  future. 
Hence  an  admission  made  by  one  of  two  partners  after  the 
dissolution  of  the  partnership  concerning  joint  contracts^ 
that  took  place  during  the  partnership,  is  competent  evidence 
to  charge  tlie  other  partner. 

If  one  of  several  partners  promise  individually  to  pay  a 
debt,  without  making  any  mention  of  his  partners,  such  pro- 
mise  is  conclusive  evidence  that  the  debt  was  due  fromnim 
individually,  and  not  from  the  partnership,  and  he  will  not 
be  permitted  to  shew  that  it  was  due  jointly  from  himself!- 
and  his  partners  ^ 

f  ^nom  ▼.  Crosley,  5  Esp.  N.  P.  C.  b  Wood  w.  Braddick,  1  Taanton*!  R. 

199.  Lord  Clleiiboroogb,  C.  J.  104. 

g  Gloiisop  r.  Colmau,  1  Stark.  N.  P.  C.  i  Mumy  t. SoiBcrTUIe,9  C«inp.N«PX. 

9^'  99  »• 
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informations  in  nature  of  quo  warranto,  to  try  the  riffht  of 
usurping  on  public  franchises;  consequently  such  informa- 
tions cannot  be  filed  without  leave*,  nor  can  process  be  issued 
thereon  without  a  recognizance**,  and  the  defendant  is  en- 
titled to  costs  in  the  cases  provided  for  by  the  statute,  as 
far  as  the  recognizance  extends,  that  is,  to  20/,  but  not 
farther'  (3). 

The  usurpation  o^  offices  and  franchises  in  corporations 
constitutes  the  principal  ground  for  applications  to  the  court 
for  this  kind  of  information.  By  the  common  law,  such 
usurpations  could  be  punished  only  by  a  prosecution  at  the 
king's  suit,  though  the  dispute  were  really  between  party  and 

Earty  (4),  To  remedy  this  inconvenience,  it  was  enacted, 
y  Stat  9  Ann.  c.  20.  s.  4.  that,  "  in  case  any  person  shall 
usurp,  intrude  into,  or  unlawfully  hold,  and  execute  any  of 
the  said  offices  or  franchises  (5),  the  proper  officer  of  the 
court  (6)  may,  with  leave  of  the  respective  courts,  exhibit 
informations  in  the  nature  of  quo  warranto,  at  the  relation  of 
any  person  desiring  to  prosecute  the  same  (and  who  shall  be 
mentioned  in  the  information  to  be  the  relator,)  against  the 
person  usurping,  and  proceed  therein  as  is  usual  in  informa- 
tions in  the  nature  of  a  quo  warranto,  and  if  it  shall  appear 
to  the  courts,  that  the  several  rights  of  divers  persons  may 
properly  be  determined  on  one  information,  the  courts  may 
give  leave  to  exhibit  one  information  against  several  persons ; 
the  parties  prosecuted  are  to  plead  the  same  term  or  sessions 
in  which  the  information  is  filed,  unless  farther  time  be  al« 

c  Per  Lord  Hardwicke,  C.  'J-,  R.  ▼.  e  R.  ▼.  Howell,  C.  T.  H.  349.  S.  C.  ut 

«   Howell,  C.  T-  H.  248.  videtiir,  under  the  name  of  R.  t. 

d  R.v.  Mayor.ofHertford,Cartb.503«  Morftao,  Str.  1049.  R.  v.  Fileweod, 

Salk.  376.  S T.R.U5.  R.v.  Brooke, 9 T.R.197. 


/ 


(3)  The  ground  of  the  decision  appears  to  have  been  that  such 
usurpations  are  misdemeanors.    See  C.  T.  H.  248. 

(4)  In  informations  at  common  law,  there  is  no  relator. 

{6)  t.  €,  the  offices  of  mayors,  bailiffs,  portreeves,  and  other  of* 
fices  within  cities,  towns  corporate,  boroughs,  and  places  (that  ]s» 
places  of  the  same  kind  with  those  before  enumerated,  see  5  T,  R. 
379.)  ip  England  and  Wales,  and  the  franchises  of  being  burgesses 
or  freemen.  See  the  preamble.  **  All  corporations  consist  of  offi- 
cers dnd  freemen.  This  statute  was  meant  to  extend  to  both.*'  Per 
Lord  Mansfield,  C.  J.,  in  R.  v.  Williams,  1  Bl.  B.  95. 

(6)  Court  of  King's  Bench,  courts  of  sessions  of  counties  pala* 
tine^  or  courts  of  grand  sessions  in  Wales. 
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teWed  by  the  court,  and  the  prosecutors  are  to  proceed  with 
the  most  convenient  speed. 

By  the  5th  section,  the  courts  are  authorized  to  give  judg- 
ment of  ouster  against,  and  to  fine  the  parties,  if  found  guilty 
of  the  usurpation,  and  to'  award  costs  to  tlie  relator,  but  if 
judgment  be  given  for  the  defendants,  then  the  court  may 
award  costs  against  the  relator. 

Before  the  statute  of  Queen  Ann.  a  private  person  could 
not  interpose  in  quo  warranto ;  the  crown  only,  by  the  attor- 
ney-general, could  file  such  informations ;  but,  although  this 
statute  gives  liberty  to  file  such  informations  at  the  relation  of 
a  particular  person,  who  is  made  liable  to  costs  if  there  be 
judgment  for  the  defendant,  yet  they  must  be  filed  with  leave 
of  the  court^  The  courts  will  not  stay  proceedings  until  the 
prosecutor  give  security  for  costs,  on  the  ground  that  the  re- 
lator is  in  insolvent  circumstances,  where  it  appears  that  he  i% 
a  corporator,  and  no  fraud  is  suggested  K 

It  was  observed  by  Wilmot,  J.,  in  R.  v.  Trelawney,  3  Burr, 
161(J,  that  the  two  acts  of  parliament  (of  4  and  5  W.  and  M. 
c.  18.  and  i)  Ann.  c.  20.)  relate  to  quite  different  objects,  and 
are  the  reverse  of  each  other.  The  former  restrains  the  clerk 
of  the  crown  in  the  court  of  King's  Bench  from  exhibiting 
or  filing  informations  without  leane  of  the  court,  in  cases 
where  all  the  kino;*s  subjects  might,  before  the  making  of 
that  act,  have  made  use  of  the  king's  name,  toithout  such 
leave.  The  latter  lets  in  etery  person  who  desires  it,  to  make 
use  of  his  name  in  prosecuting  usurpers  of  franchises  f 
whereas,  before,  no  subject  could  have  done  so ;  but  it  pro« 
vidcs,  that  these  informations  (as  well  as  those  for  misde* 
meanors)  must  be  under  the  leave  and  discretion  of  the  court; 
and  the  court  ought  not  to  give  such  leave  without  suflicient 

reason. 

» 

The  court  will  make  the  rule  absolute,  although  the  party 
after  rule  obtained  resigns  the  ofiice,  and  his  resignation  iff 
accepted '. 

The  Stat  9  Ann.  c.  20.  only  regulates  the  proceedings  oil 
informations  against  individuals'  usurping  oiHces  or  fran- 
chises in  corporations ;  it  does  not  extend  to  a  private  com- 
pany*; and,  consequently,  in  other  cases  where  the  informa- 
tion at  common  law  is  exhibited,  advantage  cannot  be  taken 


f  Per  Lord  Manifidd,  C.  J.,  iu  R.  ▼.  i   R  r.  Corporation  of  Caroiartheii, 

y  Trelawney,  H.  5  Geo.  3.  MS.  s  Burr.  869. 

f  U.  V.  Wynne,   2  Maule  &  Selwyn,  k  Horu  t.  CuUen'  connp.y  B.  R.   £. 

946.  9  <v.  2.  mS. 

h  Vi.r,  Warlow,a  Mau!e  &  Selwyn, 7&-  "^ 
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of  the  foregoing  provisions.  In  the  information  at  common 
law  there  is  not  any  relator ;  but  the  addition  of  a  relator  to 
an  information  at  common  law  may  be  rejected  as  surplu* 
sage*.  Doubts  appear  to  have  been  entertained,  whether  in 
the  common-law  information  a  judgment  of  ouster  could  be 
given.  In  R.  v.  Mayor  of  Hertford,  Lord  Raymond,  426. 
Holt,  C.  J.,  speaks  of  this  as  the  proper  form  of  judgment. 
In  R,  v.  Bennett",  Trin.  4  Geo.  1.  the  judges  were  equally 
divided  on  the  question ;  but  in  R.  v.  Ponsonby,  M.  29  6.  2. 
Say.  R.  245.  it  was  solemnly  determined,  that,  unless  the 
case  of  the  person  found  guilty  be  within  the  statute,  judg- 
ment pf  ouster  ought  not  to  be  given".  It  has  also  been  ex« 
pressly  decided,  that,  unless  the  case  be  within  the  statute, 
judment  for  costs**  ought  not  to  be  given. 

The  preceding  remarks  will  be  found  material,  inasmuch 
as  there  are  many  cases  not  mentioned  in  the  statute,  in 
which  informations  in  nature  oi  quo  warranto  will  lie;  e.  gm 
it  will  lie  against  a  private  person  or  against  a  corporation, 
for  holding  a  market,  a  court  leet,  or  other  court,  or  for  exer- 
cising any  other  franchise ;  that  is,  the  king's  attorney- gene- 
ral may  exhibit  informations  for  the  usurpation  of  these  fran- 
chises upon  the  crown ;  but,  whether  informations  for  such 
usurpations  can  be  granted  upon  the  application  of  a  private 
person,  is  a  question  which  has  not  hitherto  received  a  solemn 
determination.  The  point  underwent  considerable  discussion 
in  the  case  of  R.  v.  Marsden,  3  Burr.  1812.  1  Bl.  R.  57a 
Yates,  J.,  thought,  that  as  every  usurpation  of  a  franchise 
ivas  a  misdemeanor,  a  private  person  mi^ht  apply  as  for  the 
misdemeanor;  but  he,  together  with  the  other  judges,  de- 
clined giving  any  fixed  opinion  ;  in  the  case  then  before  the 
court,  it  was  not  sufficiently  shewn,  that  there  had  been  an 
usurpation,  the  court  therefore  refused  to  grant  the  informa- 
tion on  that  ground. 

There  must  be  an  information  against  each  person  to 
Enable  each  to  disclaim,  for  distinct  oQices;  and  the  court 
will  not  consolidate  t;hem^ 

By  the  suggestion  of  evil  counsellors,  and  in  order  to  in-, 
crease  the  power  and  influence  of  the  crown,  it  was  deemed 
^expedient,  in  the  latter  end  of  King  Charles  the  Second's 
reign,  to  new-model  the  corporate  cities  and  boroughs.— 
Against  mnny  corporations  (who  declined  surrendering  their 

I   Per  Denmoii,  J.,  ]  Burr.  408.  i  Burr.  409.  ]  Bl.  R.  93.    S.  C.  R.  ▼. 

iu  Cited  in  Say.  R.  «i47.  Wallis,  5  T.  K.  375. 

n  Sre,  howefrer,  i  Burr.  409.  p  R.  t.  Warlov,  3  Maule  &  Selwyo,  7^ 
•^R.  nWilliavMy  B.  R.M.  31  O.  f. 
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tharters  voluntarily,)  informations,  in  nature  of  quo  tvar^ 
ranto,  were  filed,  grounded  upon  the  notion  that  such  cor-* 
porations  had  forfeited  their  franchises  through  neglect  or 
Dy  abuse  of  them.  An  information  of  this  kmd  was  filed 
against  the  corporation  of  the  city  of  London.  The  charge 
against  them  was,  that  they  had  forfeited  the  liberty  of 
being  a  corporation,— ^first,  by  making  a  by-law  for  the  levy-^ 
in^  several  sums  of  money  of  the  king's  subjects  coming  to 
the  public  markets  within  the  city  to  sell  tiieir  provisions* 
Secondly-rby  having  in  common  council  voted  a  petition 
to  the  king,  stating,  that  by  the  prorogation  of  the  parlia» 
ment  on  the  lOth  Jan.  32  Car.  d.  the  prosecution  of  the 
public  Justice  of  the  kingdom  had  received  interruption^ 
and  by  ordering  the  said  petition  to  be  printed,  with  inten^* 
tion  that  it  should  be  dispersed  among  the  king*s  subjects, 
to  induce  an  opinion  that  the  king,  by  proroguing  the  par- 
liament, had  obstructed  the  public  justice,  and  to  incite  the 
king's  subjects  to  a  hatred  of  his  person  and  government, 
and  to  disturb  the  peace  of  the  kins;dom.  The  case  came 
before  the  court  upon  demurrer,  which  was  joined  in  IVf. 
T.  34  Car.  2.  at  which  time  Pemberton  was  C.  J.  of  the 
Kin^s  Bench;  but  before  H.  T.  when  it  came  to  be  argued. 
Sir  E.  Saunders,  who  had  been  counsel  for  the  crown  iu 
drawing  and  advising  upon  the  pleadings,  was  appointed 
C.J.  of  the  King's  Bench,  in  the  room  of  Pemberton'',  who 
entertained  doubts.  It  was  argued  twice,  the  first  time  in 
H.  T.  35  Car.  2.  1682-3,  by  Finch,  solicitor-general  for  the 
crown,  and  Sir  G.  Treby,  recorder  of  London,  for  the  corpo- 
ration ;  the  second  time  in  £.  T.  35  Car.  2.  16S3,  by  Sir  R« 
Sawyer,  A.  G.  for  the  crown,  and  PoUexfen  for  the  corpora- 
tion. It  was  contended,  on  the  part  of  the  crown,  that  a 
corporation  may  be  forfeited;  that  corporations  have  the 
same  creation  as  other  franchises,  and  subsist  upon  the  same 
terms,  that  there  is  a  trust  annexed  to  all  franchises,  that 
they  be  not  abused,  and  the  breach  of  them  is  a  forfeiture. 
It  was  then  insisted,  that  any  act  of  the  mayor,  aldermen, 
and  common  council,  in  common  council  assembled,  was  so 
much  an  act  of  the  corporation  as  would  make  a  forfeiture ; 
and  lastly  it  was  urged,  that  the  acts  in  question  were  such 
acts  as,  being  done  by  the  corporation^  worked  a  forfeiture. 
Judgment  was  given  in  Trin.  T.  35  Car.  2.  that  the  liberty^ 
privilege,  and  minchise  of  the  mayor,  cpmmonalty,  and  citi- 
zens, being  a  body  politic  and  corporate,  should  be  seized  into 
the  king*s  hands,  as  forfeited.  This  was  a  great  extension  of 
the  prerogative,  but  it  was  conceived,  by  the  king's  advisers, 

^  See  BurncVt  Hitt.  of  bis  own  Time,  toI.  9»  p^  92S.  n^*  isino.  179$. 


16^4  ^uo  warranto; 

that  the  exaimple  of  this  proceeding  against  the  metropolis 
might  have  an  effect  (as  in  fact  it  had)  upon  other  corpora- 
tions; and  that  the  crown  would  be  enabled,  upon  granting 
new  charters,  to  name  the  magistrates.  This  violent  exercise 
of  the  prerogative,  as  far  as  it  respected  the  city  of  London, 
was  strongly  marked  by  stat  2  W.  &  M.  sess.  1.  c.  8.  wiiich 
reversed  the  judgment,  and  declared  that  the  mayor,  com- 
monalty, and  citizens  of  the  city  of  London,  should  for  ever 
continue  a  body  corporate  and  politic  in  re,  facto,  et  nomine, 
ivitbout  any  seizure  or  forejudger  of  the  said  franchise,  li-> 
berty,  and  privilege,  or  being  thereof  excluded  or  ousted^ 
upon  any  pretence  of  any  forfeiture  or  misdemeanor  at  any 
time  theretofore,  or  thereafter  to  be  done,  committed,  or 
suffered^ 


if.  In  what  Cases  the  Court  will  grant  an  InformatioH 
in  nature  of  Quo  Warranto. — Of  the  Corporation 
Act,  Stat.  13  Car.  2.  Stat.  2.  c,  1. — 5  Geo.  1^ 
c.  6.— Test  Act,  25  Car.  2.  c.  2. 

Having  thus  endeavoured  to  explain  the  general  nature 
of  tlie  quo  warranto  information,  and  having  set  forth  the  al- 
terations made  by  the  statute  of  Queen  Ann,  in  cases  relating 
to  offices  andlranchises  in  corporations,  I  shall  proceed  to 
inquire,  what  the  nature  of  the  oflTice  must  be  for  the  usurpa^ 
tion  of  which  the  court  will  grant  this  information. 

In  the  case  of  the  R.  v.  Bo)^les,  Str.  836.  2  Lord  Raymond, 
1559.  it  W^  holden,  that  it  is  not  necessary  to  set  forth  in 
the  information  the  whole  constitution  of  the  place ;  or  to 
shew,  whether  the  office  is  by  charter  or  prescription.  If 
it  be  alleged  to  be  an  office,  which  appears  upon  the  face  of 
the  information  to  concern  the  public,  this  is  sufficient  against 
the  person  who  usurps  it.  Hence,  the  court  permitted  an 
information  to  be  exhibited  against  the  defendant,  who  exer- 
cised the  office  of  bftilifi'of  a  ville ;  because  it  appeared,  that 
it  was  a  public  office,  and  concerned  the  government  of  the 
ville,  and  the  administration  of  public  justice.  So,  the  court 
will  grant  an  information  in  the  nature  of  quo  warranto 
j^gaiust  the  portreeve  of  a. borough  and  manor;  wbp,  as  port-; 
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feeve,  is  returning  ofticer  of  the  borougli'.  So,  against  a 
person  claiming  to  have  a  right  of  voting  by  virtue  ot  a  bur- 
gage tenement*.  So,  against  the  bailiff  of  a  borough  and 
manor,  who,  being  a  prescriptive  officer  and  member  of  the 
court  leet,  had  power  to  summon  and  select  the  jury*;  for 
such  discretionaiy  power  is  a  material  and  important  function 
in  the  administration  of  justice  (7).  So,  against  the  steward 
of  a  court  leet*.  So,  against  the  constable  of  a  parish*. 
There  must  be  an  user  as  well  as  a  claim  of  a  franchise,  be- 
fore the  court  can  entertain  an  application  for  an  information^ 
As  to  what  shall  amount  to  an  user,  see  R.  v.  Tate*. 

The  pourt  have  established  a  general  rule  to  guide  them  in 
exercising  their  discretionary  power  of  permitting  informa- 
tions in  nature  of  quo  warranto  to  be  filed,  that  they  will  not 
permit  one  corporator  to  object  to  the  title  of  another,  if  he 
nas  concurred  in  the  election  of  that  other,  or  acknowledged 
his  title  by  acting  with  him;  or  if  the  objection  that  he 
makes  to  the  title  of  that  other  be  equally  applicable  to  his 
own,  or  to  the  titfe  of  those  under  whom  he  claims*.  Neither 
is  it  competent  to  a  stranger  to  the  corporation,  although  an 
inhabitant  of  the  town,  tp  impeach  the  title  of  a  corporator  •*> 
unless  he  can  shew  that  as  an  inhabitant  he  is  subject  to  the 
local  jurisdiction  of  the  body  corporate. 

By  Stat  13  Car.  2,  stat  2.  c.  1.  the  election  of  corporate 
officers,  who  have  not  taken  the  sacrament  within  one  year 
next  before  their  election,  is  declared  to  be  void.  Hence,  an 
information  in  nature  of  quo  warranto  may  be  applied  for  on 
this  ground ;  and  the  circumstance  of  the  relators  having  con- 
curred in  the  election  which  they  thus  seek  to  set  aside,  will 
not  alFord  any  objection  to  this  application ;  because  the  de- 
fect is  a  latent  one,  arising  from  the  omission  of  an  act  which 
the  legislature  has  positively  required  to  be  done,  before  any 

r  R.  ▼.  Mein,  3  T.  R.  596.     Boroug^h  x  R.  ▼.  Coad^,  Str.  1213. 

of  Fowey.  y  R.  r.  Whitweil,  5  T.  H.  85.               ' 

s   Horsbttiii  case,  H.  30  G.  3.  3  T.  R.  z  4  £ast«  337. 

599.  n. .  a  R.  ▼.  Cadlip|>^  6  T.  R.  503.  Boroup  h 

t  R.  ▼.  Bing;bam,  2  East,  308.     Bo-  of  LaitDceston. 

ronffbof  Gosport.  b  R.  v  St.  John,  E.  T.   t2  G.  3.  MS. 

m  ft.  V.  Hulaton,  Str.  621.  Borough  of  Wootton  Bassctt. 


(7)  It  appeared  in  this  case,  that  the  bailiff  was  not  entitled  ta 
any  f(^s,  so  that  an  action  for  money  had  and  received  could  nc^ 
have  been  brought  to  try  the  defendant's  title;  a  circum^stance 
"which  seems  to  have  iatluenccd  the  decision  of  the  court. 

TOL.  II.  £    £ 
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person  is  elected  into  a  corporate  office*.  And  a  stranger  to 
the  corporation  may  apply  for  an  information  in  this  case; 
because  the  ground  of  the  application  is  to  enforce  a  general 
act  of  parliament,  which  interests  all  the  corporations  of  the 
kingdom**.  But  by  statute  5  Geo.  1.  c.  (>.  s.  3.  the  object 
of  which  was  to  lessen  the  rigour  of  the  stat.  of  Charles,  pro- 
secutions in  order  to  oust  the  party  elected  into  a  corporate 
ofiice,  on  the  sfround  of  having  omitted  to  take  the  sacrament, 
as  required  by  the  stat.  of  Charles  IL,  must  be  comtnenced 
within  six  months  after  the  election,  it  seems,  that  the  pro- 
secution is  commenced  by  applying  for  the  rule'.  Since  this 
statute,  the  election  of  a  person  who  has  not  taken  the  sacra- 
ment within  a  year  next  preceding  his  election,  is  not  void, 
but  only  voidable,  in  case  of  a  ren)oval  or  prosecution  within 
the  limited  time^  Hence,  where  the  plaintiff  having  been 
elected  and  sworn  into  the  office  of  town-clerk,  brought  a 
mandamus  for  ^le  insignia  and  other  things  belonging  to  the 
office ;  to  which  the  defendant  returned,  that  the  plaintiff  was 
not  duly  elected.  In  an  action  for  a  false  return,  it  was  ob- 
jected that  the  plaintiff  ought  to  prove,  that  he  had  taken 
the  sacrament  within  the  time  prescribed  by  the  statute  of 
Charles ;  but  it  was  holden,  that  he  was  not  obliged  to  prove 
this  fact,  inasmuch  as  there  not  having  been  any  prosecution 
or  removal  within  the  time  limited  by  the  statute  of  King 
George,  the  plaintiff's  election  stood  confirmed,  and  became 
absolute*.  In  this  case,  the  plaintiff  was  in  possession  of  the 
office ;  but  where  it  appeared^  that  the  plaintiff  being  out  of 
possession^ brought  a  mandamus  to  swear  nim  into  his  office,  it 
was  holden,  1st,  that  the  case  was  not  within  the  statute  of 
George,  because  never  having  been  admitted  into  the  office, 
he  could  not  be  removed  out  of  it,  nor  incur  a  forfeiture;  and 
Sndly,  that  it  was  incumbent  on  the  plaintiff  to  prove,  that 
he  had  received  the  sacrament  within  a  year  next  before  his 
election. 

The  corporation  of  Winchelsea  consists  of  a  mayor  and 
jurats'.  Before  a  person  can  be  elected  mayor,  he  must  be 
a  jurat.  Plaintiff  was  chosen  a  jurat,  and  continued  so  a 
year,  not  having  taken  the  sacrament  within  a  year  previous 
to  his  election.  He  was  then  chosen  mayor,  having  taken 
the  sacrament  within  a  year  before  this  last  election.    The 

question  was,  whether  the  statute  of  George  had  so  removed 

• 

c  R.  ▼.  Smith,  3  T.  R.  573.  %  ^  ^ 

d  K.  F.  Brown,  3  T.  R.  574.  n.  h  Ttifton  v.  Nevina^n,  I^.  Raymond, 

e  S  C.  1354.     See  also  Cow  p.  539^ 

f  Per  Ld.  MaiiftficM,  C.J.  in  Crawford  i  Martin  v.  Jenkius,  91, 14  G.  2.  M9T 

T.  Puw«l)|  S  Barr.  lOiO.  Str.  1 145.  S.  C* 
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all  incapacities  in  the  plaintiff,  as  to  qualify  him  to  be  mayor, 
he  not  appearing  to  have  been  questioned  for  not  taking  the 
sacrament  before  he  became  a  juraL  It  was  holden,  that 
the  statute  of  George  was  a  remedial  law,  and  ought  to  be 
construed  liberally;  and  consequently,  that  it  removed  the 
incapacity  of  the  party,  and  that  it  would  be  a  forced  con-f 
struction  to  confine  the  generality  of  the  words  tp  a  discharge 
of  prosecutions. 

By  the  test  act "^  eveiy  person  who  shall  be  admitted,  &q^ 
into  any  office,  civil  or  military,  or  shall  receive  any  pay,  &c. 
by  reason  of  any  patent  or  grant  of  his  majesty,  or  shall  be 
admitted  into  the  family  of  his  majesty,  shall  take  the  oaths 
of  supremacy  and  allegiance  the  next  term,  and  subscribe 
the  declaration  against  trausubstantiation ;  and  shall  alsp  re- 
ceive the  sacrament  of  the  Lord's  Supper,  after  the  manner  of 
the  Church  of  England^  within  three  montte  (8)  after  their 
admittance  into  the  said  office.  Persons  neglecting  or  re- 
fusing to  take  the  oaths  and  sacrament,  and  being  convicted 
of  executing  their  offices  after  such  neglect  or  refusal,  are 
disabled^  from  suing  either  at  law,  or  in  equity,  from  being  a 
guardian,  executor,  or  administrator ;  from  being  capable  of 
any  legacy,  or  deed  of  gift,  or  to  bear  any  office ;  ahd  shall 
forfeit  500/.  Several  attempts  have  been  made  to  obtain  a  re^ 
peal  of  the  corporation  and  test  acts :  but  hitherto,  they  have 
oeen  inefTectual.  The  inconveniences,  however,  arising  from 
these  statutes,  liave  been  greatly  mitigated  by  the  annual  acts 
of  parliament,  which  since  the  year  1743*^,  have  been  con- 
stantly passed,  for  the  indemnity  of  persons  v/ho  have  omitted 
to  qualify  themselves  within  the  time  Iii)iited,  ^nd  for  allouv 
ing  further  time  for  that  purpose^ 

Votes  given  for  a  candidate,  after  notice  of  his  being  ii>r 
eligible,  are  to  be  considered  as  thrown  away,  that  is,  as  if 
tbe  persons  so  voting  had  not  voted  at  all^  In  such  case, 
if  there  are  other  candidates,  who  are  duly  qualified,  he  who 
has  tbe  greatest  number  of  legal  votes  will  be  duly  elected ; 
but  until  he  be  sworn  in,  the  office  is  not  legally  filled  up  and 
enjoyed  by  him,  within  the  exception  in  the  annual  indent- 
nity  act.    And,  therefore,  if  the  disqualified  person  who  hai} 

k.  95  Car.  2.  c.  2.  s.  S.  A.  D.  1673.  n  R.  r.  Hawkinf,  10  East,  211.  R.  v. 

1   35  Car.  2.  c.  2.  9. 5.  Parry,  14  East,  549. 

ID  See  1(3  Geo.  2.  c  30. 


!■      JIW 


(S)  Enlarjjed  to  six  months,  by  stat.  16  Geo,  3^  c*  30.  s,  9. 

^  B  2 
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the  greatest  number  of  votes  be  sworn  into  office^  and  after- 
tvards  qualify  himself  by  taking  the  sacrament,  &c.  within 
the  time  allowed  by  the  mdemnity  act,  he  is  hereby  recapaci- 
tated,  and  his  title  to  the  office  protected,  such  office  not 
having  been  then  vacated  by  judgment,  or  legally  filled  up 
and  enjoyed  by  another  person ^  Votes  given  be|bre  notice 
of  the  ineligibility  are  not  to  be  considered  as  thrown  away^* 


III,  Of  the  Limitation  of  Time  for  granting  an 

.    .  Information. 

In  the  year  17W,  different  motions  having  been  made  with 
a. view  to  impeach  the  titles  of  corporators  in  the  borough  of 
Winchelsea,  after  a  long  quiet  enjoyment,  it  was  suggested 
from  the  bar,  that  it  would  be  absolutely  necessary  to  draw  a 
line  and  to  fix  the  precise  period  of  possession  after  which 
a  corporator  ought  not  to  be  disturbed,  by  any  information  in 
the  nature  of  a  quo  warranto,  granted  under  the  discretionary 
power  given  by  9  Ann.  c.  20. ;  whereupon  the  court  declared, 
that  by  analogy  to  several  statutes,  and  to  the  rule  that  had 
been  Viid  down  in  several  otl^er  cases  (9),  a  quiet  and  undis- 
turbed possession  of  a  franchise  for  twentif  yearsy  ought  to 
>>e  a  bar  to  any  application  made  to  the  Court  of  King's 
Bench,  although  it  could  not  be  a  bar  to  the  king  himself  ^  if 
he  should  think  fit  to  prosecute  the  usurpation  by  his  at- 
torney-general ;  that  twenty  years  was  the  ne  plus  ultra^  be- 
yond which  the  court  would  not  disturb  a  peaceable  posses- 
sion of  a  franchise ;  but  that  in  every  case  within  twenty 
years,  their  granting  the  rule,  or  refusing  to  grant  it,  would 
depend  upon  the  particular  circumstancea  of  the  case  that 

•  R .  ▼.  Parry,  U  East,  549.  p  H.  ?.  Bridge,  l  Maale  &  Selwyu,  76. 


(0)  The  statute  of  limitations  (21  Jac.  1.  c.  ](>.•.  I.)  concern* 
ing  writs  of  formedon  and  entry  into  lan<1s,  is  confined  to  twenty 
years.  Thestat.  of  10  and  11  W.  3.  c.  14.  s.  1.  concerning  writ* 
of  error  is  also  confined  to  twenty  years.  Courts  of  equity  do  not 
allow  the  redemption  of  a  mortgage  after  twenty  years.  Bills  of 
review  have  been  generally  disallowed  after  twenty  years.  Bonds 
which  have  lain  dormant,  shall  be  supposed  to  be  satisfied  after 
twenty  years.  Ejectments  require  a  proof  of  possession  witlii»* 
twenty  years. 
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ihouid  be  in  question  before  them*',  that  within  twenty  years, 
length  of  tirae  might  weigh  as  presumptive  evidence ;  or,  as 
one  circumstance  joined  to  others,  to  shew  the  impropriety  of 
granting  an  information'-  Hence,  where  the  qualification  was 
residence  and  paying  scot  and  lot,  and  the  fact  of  residence 
was  doubtful,  but  there  had  been  an  acquiescence  on  the  part 
of  the  persons  applying,  and  a  concurrence  in  the  election  of 

'  the  corporator,  and  in  many  subsequent  acts,  the  court  dis* 
charged  the  application  for  a  removal  with  costs*.  So,  where 
an  information  was  pra3'ed  against  a  person  who  had  served 
the  office  of  mayor,  the  relator  alleging,  that  he  believed  the 
defendant  had  not  been  duly  sworn  in ;  twelve  years  having 
elapsed  without  any  interference,  and  it  appearing  by  the  cor- 
poration books,  that  the  defendant  had  been  sworn  in,  the 
court  refused  to  grant  the  information ^  At  a  subsequent 
period,  viz,  in  Hil.  Term,  1791,  the  court  ^ere  of  opinion, 
that  the  limitation  of  twenty  years,  within  which  time  these 
applications  might  be  granted,  was  much  too  long  a  period, 
and  contrary  to  the  intent  of  the  9  Ann.  c.  20.  Tliat  at  the 
time  when  the  rule  was  laid  down  in  the  Winchelsea  cases, 
the  court  were  certainly  unapprtzed  of  several  cases,  which 
had  been  determined  before  that  time:  R.  v.  Pike  and  Pri- 
deaux,  Tr.  10  Geo.  1.  Rex  v.  Johns,  there  cited;  and  Rex  v. 
the  mayor  of  Helleston,  Hil.  12  Geo.  1.  3  T.  R.  311.  which 
were  decided  entirely  on  the  ground  of  length  of  timei  thougli 
considerably  within  twenty  years.  The  court,  therefore,  with 
a  view  to  prevent  corporations  being  thrown  into  confusion, 
resolved,  and  expressed  their  resolution  in  the  form  of  a  ge- 
neral rule",  that,  in  future,  they  would  limit  their  own  dis- 
cretion in  granting  applications  of  this  nature  to  six  years; 
l^eyond  which  time,  they  would  not  under  any  circumstances, 
suiiier  a  party  who  had  been  so  long  in  possession  of  his  fran- 
chise to  be  disturbed.    And,  in  a  subsequent  case*,  the  court 

'refused  to  grant  a  quo  warranto  infonnation  to  impeach  a 
derivative  title,  where  the  person  claiming  the  original  title, 
had  been  in  the  undisturbed  possession  of  his  office  six 
years.  An  act  of  parliament  has  since  been  passed,  ground- 
ed on  the  spirit  of  the  above  rule,  (stat.  32  Geo.  3.  c.  58.) 
by  which  it  is  enacted^^  1st,  that  it  shall  be  lawful  for  any 
defendant  to  plead  to  an  information  in  the  nature  of  a  quo 
warranto,  that  he  held  or  executed  the  office  or  franchise  six 
years  or  more,  before  the  exhibiting  of  the  information ;  and 

^  Wincbelsea  causes,  4  Burr.  1963.     s  R.  v.  Edw.  Wardroper,  M.  7  Geo.  a. 

See  also  R.  v.  Stacey,  1  T.  R,  1.  and        4  Barr.  jg63. 

R.  ?.  Newling,  sT.  R.  314.  t  R.v.  Ne^frliiig,  3  T.  R.  310. 

r  R.V.Dawes,  4  Barr.  8131.  u  4T.R.'i84, 

X  R,Y,  Peacock,  4  T.  R.  6S4. 
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that  if  the  issue  joined,  on  such  plea,  be  found  for  the  de* 
fendant,  he  shall  be  entitled  to  judgment  and  costs.  The 
feix  years  before  exhibiting  the  information,  mean  six  years  be- 
fore making  the  rule  absolute  for  the  information,  and  not 
six  years  before  obtaining  the  rule  nisi'.  And  2dly,  that 
titles  derived  under  an  election,  nomination,  swearing  into  c^-* 
tice,  or  admission  of  any  person,  shall  not  be  atfect^  by  rea-* 
ion  of  any  defect  in  the  title  of  the  person  electing,  &c.  in 
case  such  person  has  been  in  the  exercise  of  his  office  six 
years  before  the  time  of  tiling  the  information.  A  title  to 
one  oflice  which  is  a  qualification  to  hold  another  is  not 
within  this  clause'. 


a^^i^— ■■■— — ^^B^ 


1 V*  Of  the  Comltuction  of  Charters^  and  of  the  OpercU 

tion  and  Effect  of  a  new  Charter. 

« 

Contemporaneous  usage  has  always  been  considered  a^ 
6f  great  importance  in  the  construction  of  charters*:  not  that 
usage  can  overturn  the  clear  words  of  a  charter,  but  if  they 
fare  doubtful,  the  usao:e  under  the  charter  will  tend  to  explaiil 
the  meaning  of  tliem  **. 

If  a  corporation  by  prescription  accept  a  charter,  whereby 
the  election  of  burgesses  is  directed  to  be  made  in  a  manner 
different  from  what  had  obtained  by  ancient  usage,  the  usage 
being  inconsistent  \Vith  the  charter^  can  no  longer  subsist; 
but  is  determined  by  the  a<iceptance  of  the  charter,  which 
must  afterwards  be  the  only  measure,  by  which  the  election 
of  burgesses  is  to  be  governed^. 

If  a  corporation  has  franchises  and  privileges  by  grant  or 
prescription,  and  afterwards  they  are  incorporated  by  another 
name,  as  if  they  were  "  the  bailiffs  and  burgesses"  before, 
fend  afterwards  they  are  to  be  stiled,  **  the  mayor  and  com- 
monalty ;"  yet  the  newly-named  body  shall  enjoy  all  the  fran- 
chises, privileges,  and  hereditaments,  which  the  old  corpora- 
tion had  either  by  grant  or  prescription**. 

y  R.  V.  Stoke«,  9  Maule  &  Se1wyn,7i.  c  Powell  v.  The  Km?,  D.  P.  sd  Mtr. 

s  R.  ▼.  Stokes,  2  Maule  k  Sclwyn,  71 .  1788,  3  Bro.  P.  C.  298.  Tomlin's  cil. 

a  PerLd.  Kenyon,C.  J.dcliverios^opU  liorougli  of  Brecknock, 

uion   of  court,    R.  r.    Bellrioger,  d  4  Rep.  77.  b.  per  Cur.  Haddock** 

4  T.  R.  «3 1 .  case,  1  VcBt.  353. 

b  Per   Ld.  Mansfield,  C.  J.  in  R.  v. 
Varlo,  Cowp.  sso. 
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Where  the  king  grants  a  charter  to  a  corporation,  there 
being  a  prior  charter  existing  at  the  time,  the  new  charter  is 
yoid  aA  initio;  because  two  corporations  for  the  same  pur- 
poses of  government,  cannot  exist  within  one  and  the 'same 
place,  arnl  at  one  and  the  same  time°. 

While  a  corporation  exists  capable  of  discharging  its  fiinc- 
tions,  the  crown  cannot  obtrude  another  charter  upon  them'. 
It  is  competent  to  them,  either  to  accept  or  reject  the  prof- 
fered charter. 

If  there  be  an  old  charter  surrendered,  but  the  surrender 
IB  not  inroUed,  and  a  new  charter,  in  consideration  of  the  sur- 
render, granted,  the  second  charter  is  void^;  and  if  there  be 
any  other  persons  named  in  the  new  charter  who  were  not  in 
the  old,  any  law  made  by  them  is  void ;  because  they  act 
under  a  void  charter;  but  otherwise  if  the  members  nomi- 
nated are  the  same  as  in  the  old  charter,  because  then  they 
act  by  their  first  charter,  which  still  remains  good ^.  Upon  a 
quo  warranto  against  the  town  of  Liskej^rd,  in  the  reign  of 
Charles  the  Second,  they  surrendered  their  charter,  which 
was  not  inrolled  until  the  reign  of  king  James  the  Second, 
whoy  in  consideratiot^  of  the  surrender,  granted  a  new  charter 
to  them.  It  was  holden,  that  the  second  charter  being  in  con- 
sideration of  a  void  surrender,  was  also  void*. 

An  information,  in  nature  of  a  quo  warranto,  was  brought 
against  defendant*^,  stating  that  king  Henry  the  Foufth,  by 
charter  granted  to  the  corporation  of  the  city  of.  Norwich, 
that  the  city  should  be  a  county  by  itself,  and  that  the  cwm- 
muaalttj  should  choose  two  sheriffs; — that  king  Charles  the 
Second  "confirmed  the  charter  of  Henry  the  Fourth,  and 
granted  over,  that  the  mayor,  sheriffs,  and  aldermen  should 
choose  one  person  to  execute  the  office  of  sheriff,  and  that 
the  commonalty  should  choose  another; — that  the  defendant 
had  been  elected  sheriff  by  the  mayor,  sheriffs,  and  aldermen ; 
but  had  refused  to  take  upon  him  the  office.  The  defendant 
pleaded,  that  he  was  a  protestant  dissenter,  and  had  not 
aken  the  sacrament  within  a  year  before  his  election  (10). 

«  R*  r.  Aincry,  D.  P,  20th,  April,  1790,  h  Bully  r.  Palmer,  13  Mod.  247.  Salk. 

S  Bro.  P.  C.  33().  Tomlin's  e<J.  190.  S.  C. 

r  Ld.  K«ayan,  C.J.  li.  v.  Pasmorr,  i   Piper  v.  Deunia,  12  Mod.  253. 

S  T.  R.  240.  k  R.  V.  Luiwood,  Ld.  Raym.  vg.  Salk. 
g  R.  V.  Osborne,  4  East,  335.  1&^7-  Comb.  325.  S.  C. 


(10)  There  were  other  pleadings ;  but  as  the  points  arising  out 
of  them  aie  foreign  to  the  subject  of  this  chapter,  they  are  omitted. 


1080  QUO  WARRANTa 

It  was  contended,  on  the  part  of  the  defendant,  that  the 
election  was  void ;  that  the  mayor,  sheriffs,  and  aldermen^ 
had  no  power  to  make  such  election,  inasmuch  as  the  libertiesr 
granted  by  the  charter  of  Henry  4.  could  not  be  divested  but 
by  surrender  or  forfeiture,  and  neither  the  one  nor  the  other 
appeared  by  the  record ;  nor  was  it  apparent,  that  the  corpo- 
ration had  accepted  the  new  charter.  But  Holt,  C.  J.  and  Sir 
Giles  Eyre,  were  of  opinion,  that  the  defendant  was  duly- 
elected  ;  for,  although  the  new  charter  had  been  void,  if  the 
corporation  had  refused  to  accept  it,  since  the  king  could 
not  take  away  liberties  before  granted  by  him,  without  the 
concurrence  of  the  grantees,  yet,  if  the  corporation  accepted 
such  a  charter,  it  was  good ;— -that  here  was  evidence  of  their 
acceptance;  for  the  commoiialty  used  heretofore  to  elect 
both  the  sheriffs,  and  now  they  elected  only  one;  and  the 
election  of  the  other,  by  the  mayor,  &c.  shewed,  prima  facie^ 
that  th^y  J^ccepted  it  Besides,  if  the  corporation  had  not 
accepted  th*e  new  charter,  the  defendant  ought  to  have  shewn 
it;  but  here  he  had  admitted  it  by  his  special  plea.  That 
the  corporation  might  have  used  the  new  cliarter  a^  a  grant 
or  conlirmation;  but  having  made  their  elections  according 
to  it,  it  was  evidence  of  their  consent  to  accept  it  as  a 
grant. 

Where  an  application  is  made  to  the  court  for  a  mandamus, 
to  direct  the  filling  up  any  vacancies  in  a  definite  integral  part 
of  a  corporation,  the  court  will  require  strong  grounds  to  in- 
duce them  to  refuse  the  writ,  on  account  of  the  great  incon- 
venience which  may  follow  from  theliot  filling  up  such  vacan- 
cies, and  the  risk  of  dissolving  the  corporation*. 

When  a  corporation  is.  reduced  to  such  a  state  as  to  be 
incapable  of  continuing  its  existence  and  of  doing  any  cor- 
porate act,  it  is  extinct  as  a  body  corporate.  In  such  case, 
it  is  competent  to  the  crown  to  renovate  it,  by  granting  a  new 
charter  to  the  remaining  members  of  the  old  corporation,  in 
conjunction  with  others,  or  to  others  alone".  It  is  not  neces- 
sary that  this  charter  should  be  accepted  by  a  majority  of  the 
remaining  members  of  the  old  corpoi-ation ;  it  is  sufficient  if 
it  be  accepted  by  a  majority  of  the  grantees. 

Where  a  charter  is  silent  as  to  the  mode  of  continuing  the 
succession,  a  corporation  has  a  right  of  necessity^  or  an  inci- 
dental power  to  continue  it3elf,  and  to  make  reasonable  by- 
laws for  that  purpose;  as  by  election.  Where,  however, 
there  is  a  provision  of  such  a  nature  as  is  calculated  at  all 

1  R.  T.  Mayor  of  Grampond,  6T.  R.  m  R.  ▼.  Paimorr,  3T.  R.  i^ 

uoi. 
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times  to  continue  the  succession,  without  ever  proceeding  by- 
way of  voluntary  election,  that  may  afford  a  ground  for  pre- 
•umins  that  voluntary  elections  were  meant  to  be  exciuned ; 
but  where  there  is  no  provision,  affording  a  supply  of  bur- 
gesses to  that  extent,  the  corporation  has  the  right  of  pro- 
<:eeding  by  election.  Hence  a  provision  for  a  supply  of  bur- 
gesses by  the  sources  of  birth  and  servitude,  has  been  holden 
to  he  not  incompatible  with  the  existence  of  a  power  of 
election ;  for,  though  these  modes  of  supply  mKy  render  a 
frequent  recurrence  to  election  less  necessary,  the  supplies 
from  all  these  sources  are  not  likely  so  to  overload  the  cor* 
poration,  as  to  incumber  its  operations  by  a  destructive  or 
very  inconvenient  redundency  of  its  members;  and  without 
occasional  supplies  by  election,  the  other  sources,  by  birth 
and  servitude,  might  ue  insufficient". 


V.  B  If -Laws. 

Every  corporation  has  power  to  make  by-laws.  Thi» 
power,  like  the  power  of  suing,  or  the  capacity  of  being 
sued,  is  included  in  the  very  act  of  incorporation ;  and  it  is 
not  necessary,  although  usual,  for  the  crown  to  confer  this 
power  in  express  terms*.  Where  the  corporation  is  by  char- 
ter, such  by-laws  may  be  made  as  will  enforce  the  end  of  the 
charter  in  a  way  more  convenient,  and  tending  more  to  the 
care  and  good  government  of  the  society,  than  what  the 
charter  has  prescribed.  Hence,  where  it  is  directed  by  the 
charter,  that  the  mayor,  or  aldermen,  or  other  principal 
officers,  shall  be  chosen  iy  the  burgesses  or  commonalty  at 
large,  the  corporation  may,  by  common  assent,  for  the  pur- 
pose of  avoiding  popular  confusion,  make  a  by-law,  restrain- 
ing the  power  of  election  to  a  select  number  of  burgesses  or 
commonalty  P ;  that  is,  where  the  right  of  election  is  given  to 
a  whole  class  of  men,  they  may  restrain  it  to  a  part  of  them- 
selves; but  where  a  corporation  consists  of  several  integral 
parts,  as,  1st,  the  mayor :  2dly,  the  aldermen ;  3dly,  the  com- 
monalty ;  and  the  right  of  election  is  given  to  the  three  parts 
conjointly,  a  by-law  excluding  one  integral  part  from  the 
right  of  election,  e.  g.  the  commonalty,  is  void^. 

»  R.  T.  Bird,  B.  R.  H.  51 G.  3. 1 3  Eut,  See  alto  Bvtber  t.  Boulton,  i  Str. 

867.  314.  R.  ▼.  Bird,  13  Eait,  375. 

o  Hob.  911.  q  R.  V.  tle»d,  4  B«rr.  8515.  Borough 

Case  of  CorporatioBP,  4  Rep.  77* -b,  of  HeUtoB« 
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In  order  to  give  validity  to  corporate  acts,  it  is  essentially 
necessary  in  all  cases  where  by  the  constitution  of  the  cor« 
poration  there  is  a  definite  body»  who  form  an  integral  part 
of  the  corporation ;  Ist,  that  a  majority  of  that  definite  body 
should  exist'  at  the  time  when  any  corporate  act  is  to  be 
done.  Hence,  if  an  integral  part  of  a  corporation  is  reduced 
by  the  death  of  its  members,  so  that  there  does  not  any 
longer  remain  a  majority  of  such  integral  part,  there  is  an 
end  of  the  corporation*.  3dly,  That  a  majority  of  that  body 
must  attend  the  assembly,  where  such  act  is  to  be  done.  It 
is  not,  however,  necessary,  when  met,  that  there  should  be  a 
majority  of  each  of  the  integral  parts,  to  give  validity  to  the 
corporate  act ;  it  is  suiHcient  if  it  be  done  by  a  majority  of 
the  whole,  when  so  properly  assembled^  "  If  corporate 
acts  are  to  be  done  by  a  select  number  of  members  upon  a 
particular  day,  all  who  have  a  right  to  be  present  in  that 
assembly  ought  to  be  summoned,  and  to  have  notice  that 
they  are  to  meet  on  tlie  business  (it  is  not  necessary  to  spe- 
cify what  business)  of  the  corporation.  This  rule  admits  of 
no  exception,  unless  in  the  case  where  a  member  has  abso* 
lutely  deserted  the  town,  by  absenting  himself  and  removing 
his  family  out  of  the  townl  It  must  be  an  entire  departure 
from  the  place;  for  if  the  person  has  an  house  and  family  in 
a  corporate  town,  though  he  be  abroad  at  the  time  of  holding 
the  assembly,  whether  for  his  health,  his  diversion,  or  upon 
business,  he  ought  to  be  summoned.  When  the  notice  is  re- 
gularly given,  a  majority  have  power  to  do  any  corporate  act 
— but  if  the  whole  assembly  meet  by  accident,  they  may  pro- 
ceed on  business,  provided  they  are  unanimous;  but  otherwise 
it  is,  if  any  one  member  of  the  corporation  dissents,  lie  has  an 
absolute  negative". 

It  is  essential  to  the  validity  of  ai:>y-law,  that  it  should  be 
consistent  with,  and  that  it  should  not  be  repugnant  to,  or 
contradict  the  charter;  for  in  a  case  where  the  charter  di« 
rected  that  the  mayor  and  aldermen,  or  the  major  part  of 
them,  should  yearly  nominate  four  of  the  burgesses,  or  inha- 
bitants, to  the  commonalty  at  large,  out  of  whom  they  were 
to  elect  one  to  be  mayor,  and  who,  at  the  end  of  his  year, 
was  to  be  an  alderman ;  it  was  holden,  that  a  by->law  pro- 
viding, that  an  alderman^  who  was  an  inhabitant,  might  be 
elected  mayor,  was  bad,  inasmuch  as  it  was  inconsistent  with 
the  charter;    because  it  was  not  intended,  that  aldermen 

r  R.  V.  Morrii,  4  Bast,  17.  t  R.  v.  Bellringer,  4  T.  R.  tlO.  R.  v» 

•  Ld.Keiiyon,  C  J.K-  T.Granpound,        Miller,  GT.  R.  .^68. 
6T.  R.  3uj.  a  Per  Ld.  Hardwickc,  C.J.  in  R.  v. 

Kyiia«toii,  B.  B.  T.  S  ft.  9  G«  9.  MS- 
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who  were  to  nominate  the  candidates  for  the  mayoralty^ 
and  who  were  to  commence  aldermen  by  serving  the  office 
of  mayor,  should  be  chosen  mayors,  because  they  happened 
to  be  inhabitants^ 

A  by-law,  though  made  by  the  whole  body,  if  it  narrow 
the  number  of  those  out  of  whom  the  election  is  to  foe  made, 
is  void.  Hence,  where  the  power  of  electing  tlie  mayor  was 
given,  by  the  charter,  to  the  mayor,  burgesses,  and  com- 
monalty, who  were  to  choose  the  mayor  out  of  the  burgesses^ 
and  a  by-law  directed,  that  the  mayor  and  common-council, 
(11)  or  the  major  part  of  them,  of  which  the  mayor  to  be 
one,  should  elect  one  of  the  common  council  to  be  mayor;  it 
was  holden,  that  such  by-law  was  bad;  because  it  is  compe- 
tent to  a  corporation  to  make  such  ordinances  only  as  are  for 
the  better  government  of  the  corporation;  and  the  present 
by-law  was  prejudicial,  inasmuch  as  it  confined  their  clioice; 
far,  on  the  terms  of  the  charter,  they  were  at  liberty  to 
choose  out  of  the  burgesses  at  large.  And  Lee,  C.  J.  observed, 
that  a  corporation  could  not  alter  the  charter  as  to  the  persons 
eliorihle,  neither  could  they  set  up  another  government  than 
the  charter  had  prescribedJ^.  And  upon  the  same  principle, 
a  by-law  directing  that  no  person  shall  be  elected  mayor  a 
second  time  within  six  years,  has  been  holden  to  be  void*. 

A  by-law  made  by  a  part  of  the  corporation  to  deprive  the 
rest  of  the  right  ot  electing,  without  their  assent,  is  bad* 
Hence,  where  by  the  charter  the  power  of  electing  common- 
councilmen  was  given  to  the  mayor,  jurats,  and  commonalty, 
and  a  by-law  was  made  by  the  mayors  jurats,  and  common* 
Council,  restraining  the  election  of  common-councilmen  to 
the  mayor,  jurats,  such  of  the  commonalty  as  were  of  the 


k  R.  V.  Tucker,  E.  14  G.  2.  MS.  Bo-  cUed  iu  3  Biur.  1S36,  I83S,  18S9* 

mngb  ofWeymoutb.  (19.) 

R.  T.  Phtlljp«>    Mayor  of  Caroiar.  z  R.  v.  Mayor  of  Cambri4fEe,H.8sO. 

then,  H.  93  G-  9.  Tria.  9<>  &  S3  G.  3.  MS. 
fl.  MS.  and  Bull.  N.  P.  sn-    S.  C. 


y 


(11)  N.  The  charter  contained  a  provision,  th?it  the  corporatiou 
might  elect  dut  of  the  hurgesses  twenty  to  be  common-coanciU 
MS, 

(1^)  '*  This  ca$e  was  argued  several  times,  aiid  settled  the  point, 
that  the  nuniber  of  the  eligible  cannot  be  narrowed,  although  oa 
the  authority  of  the  case^  in  4  Rep.  7B«  the  number  of  eleptors  may.'' 
Per  BuUer,  J.  in  R,  v.  Mayor  of  Cambridge,  ub,  sup^ 

\ 
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common  council,  and  sixty  others,  who  were  senior  cbmmoa 
freemen;  the  by-law  was  holden  to  be  bad*. 

A  by-law  cannot  explain  a  doubtful  charter:  if  there  be 
any  ambiguity  on  the  face  of  the  charter,  it  is  the  province 
of  the  court  to  expound  it\ 

A  by-law  \Vhich  gives  a  voice  in  the  election  to  any  person 
to  whom  it  was  not  given  by  the  constitution  of  the  borough, 
is  bad*. 

It  remains  only  to  observe,  that  a  by-law  may  be  good  in 
part,  and  bad  in  part,  provided  the  two  parts  are  entire  and 
distinct  from  each  othei***. 

Although  there  do  not  remain  any  traces  6f  a  by-law  in 
the  corporation-books,  and  although  there  ^cannot  be  any 
proof  given  of  the  loss  of  it,  yet,  upon  evidence  of  con- 
stant usage,  a  jury  may  be  directed  to  presume  its  existence'. 
See  R.  V.  Head,  4  Burr.  2518.,  and  R.  v.  Bird,  13  East,  368, 
where  defendants  pleaded  a  by-law  not  now  extant  in  writ- 
ing. Sixty  years  usage  has  been  considered  as  evidence  of  a 
ty-law'. 


VI.    OJ  the  Inspection  of  (he   Records  of  the 

Corporation. 

Every  member  of  the  corporation  has,  as  such,  the  right 
to  inspect  the  books  belonging  to  the  corporation  for  any 
matter  that  concerns  himself,  although  the  corporation  are 

a  R.  V.  Cntbusli,  cotnnion-coiincilman  e  5!ee  3  Vez.  330. 

of  Maidstone,  £.  T.  sGeo.  3  4  Burr,  f  Per  Ld.  MaQ85eld,  €.  J.  In  Verkio  v. 

8204.  (13).  Master,  Warden,  &c.  of  the  Com^ 

b  R.  V.  Tucker,  £.14  Geo.  a.  B.  R.  pany  of  Cutlers,  in  HallamsUire  in 

MS.  thecounty  ofYork,  81  MS.Seijeaat 

c  R.  V.  Bird,  13  East,  3S7.  Hill,  p.  65. 
d  Adni.  per  Ld.  Kenyon,  C.  J.  in  R.  ▼. 

Fishermen  of  FaTcrsham,  S  T.  R. 

3S6. 


(13)  See  also  R,  v.  Spencer,  3  Burr.  1827.  (thesame  corporation,) 
where  a  by-law  excluding  all  the  commonalty,  except  such  as  had 
served  the  office  of  church-warden  and  overseer,  for  one  year,  was 
holden  void;  inasmuch  a»  it  superadded  a  qualification  not  required 
by  the  charter,  and  which  had  no  relation  to,  or  connexion  with,  thei& 
corporate  character  or  capacity. 
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not  parties  to  the  dispute  which  renders  the  inspection  ne« 
cessary;  but  the  court  will  not  grant  the  rule  generally,  but 
only  to  inspect  the  particular  book  in  which  the  informaticoi 
sought  for  is  to  be  found*. 


YII.  Of  the  Pleadings. 

A  QUO  WARRANTO  being  in  the  nature  of  a  writ  of  righf, 
the  defendant  cannot  plead  any  plea,  except  to  justify  or 
disclaini\  Hence  he  cannot  plead,  not  guilty*.  In  like 
manner,  he  cannot  plead,  non  iisurpami^^  or  that  he  did  not 
usurp  the  office  in  question.  This  appears  from  the  nature 
of  the  charge,  which  calls  on  the  defendant  to  shew  by  what 
authority  he  exercises  the  office  in  question,  to  which  charge 
the  pleas  of  not  guilty  and  non  usurpavit  do  not  afford  an 
answer. 

By  Stat  32  Geo.  3.  c.  58.  s.  1.  "  the  defendants  to  any  in-, 
formation  in  the  nature  of  a  quo  warranto,  for  the  exercise  of 
any  office,  or  franchise,  in  any  city,  borough,  or  town  cor- 
porate, whether  exhibited  with  leave  of  the  court,  or  by  his 
majesty's  attorney-general,  or  other  officer  of  the  crown  on 
behalf  of  his  majesty,  and  each  and  every  of  them,  severally 
and  respectively,  may  plead,  that  he  or  they  had  first  actually 
taken  upon  themselves,  or  held  or  executed  the  ofiice  or 
franchise,  which  is  the  subject  of  such  information,  six  years 
or  more  before  the  exhibiting  of  such  information,  such  six 
years  to  be  computed  from  the  day  on  which  such  defendant 
was  actually  admitted  and  sworn  into  such  office  or  fran- 
chise; which  plea  may  be  pleaded  either  singly,  or  together 
with  such  plea  as  they  might  have  lawfully  pleaded  before 
the  passing  of  this  act,  or  such  several  pleas  as  the  court,  on 
motion,  shall  allow;  and  if,  upon  the  trial  of  such  informa- 
tion, the  issue  joined  upon  the  plea  aforesaid,  shall  be  found 
for  the  defendants,  or  any  of  them,  he  or  they  shall  be  enti- 
tled to  judgment,  and  to  such  costs  as  they  would  by  law 
have  been  entitled  to,  if  a  verdict  and  judgment  had  been 
given  for  them  upon  the  merits  of  their  title. 

The  second  section  provides,  that  the  prosecutor  may 
reply  a  forfeiture,  surrender,  or  avoidance,  by  the  defendantj 

g  R.  y.  Hostnien,  in  N.  upon  T.  Str.    i  Per  HoU,  C.J.  12  Mod.  935. 

1933.  k  Q^ueen  v.  Clugden,  10  Med.  S9&> 

\  Per  Hole,  C.J.  12  Mod.  235. 
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of  the  office,  or  franchise  happening  within  six  years  before 
the  exhibition  of  the  information,  whereon  the  defendant 
may  take  issue,  and  shall  be  entitled  to  costs  in  mannei' 

cfcresaid. 

The  preceding  statute  having  been  made  in  pari  materia 
with  Stat.  9  Ann.  c.  20.  is  confined  to  corporate  offices*. 
But  the  defendant  is  entitled,  by  this  act,  to  plead  several 
pleas,  although  the  limitation  of  lime  does  not  form  the  sub- 
ject of  one  ot  his  pleas*. 

Where  the  plea  consists  of  several  facts,  from  which  the 
defendant  infers  that  he  is  entitled  to  the  office,  the  replication 
may  contain  a  denial  of  any  of  the  facts  stated  in  the  plea; 
but  if  it  contain  merely  a  denial  of  the  inference  drawn  by 
the  defendant  from  those  facts,  it  will  be  bad;  for  that 
amounts  merely  to  a  denial  of  the  law;  for  the  judges  are  to 
determine,  whether  the  inference  drawn  by  the  defendant  ii 
fairly  drawn. 

In  an  information  against  the  defendaut  for  usurping  the, 
olfice  of  portreeve,  defendant  shewed  a  title,  and  concluded 
his  plea,  ^*and  so  he  says  that  he  did  not  usurp  in  man* 
ner  and  form  as  in  the  said  information  is  alleged;" — the  cot 
roner  replied,  that  be  did  usurp  in  manner  and  form,  &g« 
The  replication  was  adjudged  to  be  bad". 


^& 


VIII.  Evidence. 

§ 

Corporation  bopks  are  generally  allowed  to  be  given  in 
evidence,  when  they  have  been  publicly  kept  as  spch,  and 
the  entries  made  by  the  proper  olhcer*;  not  but  that  entries 
made  by  other  persons  may  be  good,  as,  if  the  town-clerk  be 
sick,  or  refuse  to  attend;  but  then  the  circumstances  under 
which  the  entries  have  been  made,  must  be  proved.  Corpo^ 
ration  books  being  of  a  public  nature,  examined  copies  of  the 
entries  therein  may  also  be  given  in  evidence;  and  conse^ 
quently  the  court  will  not  enforce  the  production  of  the  ori- 
ginal books  P,  unless  it  appear  to  be  necessary  that  they 
should  be  inspected  on  account  of  a  rasure,  new  entry,  or 
the  like,  which  must  be  verified  by  affidavit 

I  R .  V.  Ridiartfiion,  9  Easf,  469.  o  Per  Cur.  R.  r.  Motliersell,  |  Sir.  ()9t 
m  R.  V.  Awtridcpe.  8  T.  I(.  467.  p  Brocai  r.  ^layor,  Arc.  of  Londoii; 

II  R.  V.    Portreeve    of    Honitpiii   U        1  Sir.  307. 
pcvonaliire,  C.  1  G«o.  US. 
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In  a  case^,  where  it  was  insisted,  that  by  the  constitution 
of  a  corporation  by  prescription,  np  person  was  capable  of 
being  elected  a  common-councilman,  who  did  not  inhabit 
within  the  borough,  and  also  hold  a  burgage  tenure;  to 
prove  that  such  was  the  constitution,  a  witness  waa  called, 
who  was  an  inhabitant  of  the  borough,  but  had  no  burgage 
tenure.  The  court  were  of  opinion,  that-  he  was  a  good 
witness,  observing  that  there  was  a  necessity  of  allowing 
such  people  in  a  question  of  this  nature,  since  they  must  best 
know  the  right;  besides,  he  waa  in  efl'ect  a  witness  against 
himself,  by  saying,  "  though  I  am  an  inliabitant,  yet  I  have 
^o  right  to  be  chosen,  because  I  have  not  a  burgage  tenure.*' 

A  person  having  a  bare  authority,  and  not  being  a  party  to 
the  record,  is  not  prevented  from  being  a  witness. 

The  custom  of  a  corporation,  in  the  election  of  a  mayor, 
was',  that  at  a  court  leet,  held  within  the  town,  tlie  old 
mayor  nominated  one  elisor,  and  the  town-clerk  another; 
and  in  cfise  the  town-clerk  refused  to  do  it,  or  was  absent, 
then  the  mayor  chose  both  the  elisors,  which  elisors,  so 
chosen,  nominated  the  jurors,  who  were  to  elect  the  maj'or 
for  the  subsequent  year.  An  informatioh  in  the  nature  of'  a 
quo  warranto  was  brought  against  the  defendant,  to  shew  by 
what  authority  he  claimed  to  be  mayor  of  Tintagel.  And 
there  was  likewise  an  information  granted  against  one  James 
Hoskins,  for  exercising  the  office  of  an  elisor;  and  a  third 
information  against  one  Pascho  Hoskins,  for  executing  the 
piowers  of  iuror  in  that  corporation.  These  informations 
were  carried  down  to  Cornwall  to  be  tried  there  before  Baron 
Thompson.  And  when  the  information  against  the  mayor 
came  to  be  tried,  his  right  depending  upon  the  validity  of 
this  custom,upon  which  one  of  the  issues  was  joined,  he  called 
James  and  Pascho  Hoskins,  to  prove  the  custom  of  this  bo- 
rough to  6e  as  set  forth  above.  But  the  counsel  for  the  king 
objected  to  the  competency  of  tjtieir  testimonies;  because 
they  were  called  to  support  a  custom,  which  they  were  con- 
cenied  in  interest  to  maintain;  for  if  there  was  no  such 
custom,  then  James  Hoskins,  who  was  chosen  an  elisor  by 
the  late  mayor,*  in  the  absence  of  the  town-clerk,  was 
wrongfully  chosen;  and  so  likewise  must  Pascho  Hoskins 
be,  Ijeing  nominated  a  juror  by  James  Hoskins.  And  I'homp- 
son  B.  thinking  this  was  a  suthcient  objection  to  their  com* 
petency,  refused   to  admit   their  testimony,  whereupon  a 

q  Stcrenson  r.  Neyiiiion,  Str.  583.  Ijd.    r  R.  ▼.  Gray,  Mayor  of  Tintagel,  D.  R. 
Ray m.  1359.  Hil  loGeo.a.  MS.S.C.  bytlieuanie 

of  R.  ▼.  Bray,  C.  T.  H.  SSt. 
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verdict  was  found  for  the  king.  A  new  trial  was  afterwards 
moved  for,  on  the  ground  that  the  witnesses  were  competent 
and  ought  to  have  been  received.  The  case  having  been 
very  fully  argued.  Lord  Hardwicke,  C.  J.  observed^  that  it 
would  be  proper  to  Consider  the  objections  against  James 
and  Pascho  Hoskins  separately,  the  strongest  of  which  lay 
against  James,  the  elisor. — ^*  The  objections  against  James 
are  principally  two :  1st,  that  he  is  interested  in  the  proof  of 
this  custom,  because  he  has  derived  bis  right,  and  executed 
his  authori^,  under  that  custom  which   he  was  called  to 

{>rove.  ^dly,  that  he  is  interested  if  there  is  no  such  custom; 
or  then  the  former  mayor  had  not  any  authority  to  choose 
him  as  an  elisor,  and  consequently  he  will  be  liable  to  be 
punished  in  an  information  in  quo  warranto,  for  exercising 
^uch  a  power.  As  to  the  1st  oojection,  that  James  derives 
his  own  authority  from  -  this  custom,  I  think  the  proper  an- 
swer to  it  is,  that  his  authority  is  ended,  and  his  claim  is  not 
that  of  an  office  or  franchise,  but  only  a  naked  authority. 
For  he  is  only  an  elisor  chosen  by  the  corporation,  for  the 
purpose  of  returning  a  jury  to  choose  a  mayor;  and  that  is 
not  an  office,  hut  an  authority  constituted  for  that  particular 
purpose.  And  I  am  not  aware  of  any  case,  where  a  person 
havmff  a  bare  authority  only,  and  not  being  a  party  to  the 
record,  as  James  was  not,  was  ever  hindered  from  being  a 
witness :  as  in  the  case  of  sherifTs  and  their  officers,  who  are 
always  allowed  to  be  witnesses  to  prove  the  execution  of  the 
process,  and  what  was  done  under  it,  if  they  are  not  parties 
to  the  record.  And  therefore  I  think  James  had  no  interest 
in  this  office.  As  to  the  2d  objection,  of  his  being  liable  to 
be  punished  by  an  information,  for  a  wrong  exercise  of  his 
power,  1  thint  it  is  by  much  the  most  material  one.     But  it 

foes  to  his  credit,  and  not  to  his  competency,  as  I  think ;  for 
don't  know  of  any  case  where  ever  it  has, been  held,  that  a 
man  was  an  incompetent  witness,  because  he  was*possibly 
liable  to  be  punished  it  an  information  in  nature  of  quo 
warranto,  for  a  past  act,  the  lawfulness  of  which  he  may 
probably  support  by  the  testimony  he  is  about  to  give  in 
another  action,  to  which  he  is  not  a  party.  And  it  is  every 
day's  experience,  that  persons  who  have  formerly  executeii 
offices  in  a  corporation,  are  produced  to  prove  what  they 
did  when  they  were  in  the  office,  and  M'hat  has  been  usually 
done  in  their  time ;  though,  in  aJl  such  cases  these  officers 
have  been  liable  to  be  punished  by  infornmtions  for  their 
unlawful  acts,  the  statute  of  limitations  not  extending  to 
informations  in  quo  warranto.  And  yet  such  witnesses  have 
been  always  allowed  as  the  best  evidence.  And  should  we 
determine  that  no  person  is  a  competent  witness  in  matters 
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beloDging  to  corporations,  who  is  by  possibility  liable  to  be 
punishecl  by  information,  we  should  shut  out  a  great  deal  ol 
good  evidence.  Wherever  any  unlawful  act  is  done  in  a 
corporate  assembly,  the  whole  assembly  is  liable  to  be  punish- 
ed by  informations ;  and  yet  the  persons  who  were  present 
at  such  assemblies  are  always  allowed  to  be  good  witnesses ; 
and  if  they  were  not  allowed,  there  would  be  no  evidence 
as  to  such  acts  at  all.  The  case  in  2  Ro.  Ab.  fo.  685.  pi.  3. 
which  says«  if  three  several  men,  upon  a  suit  in  chancery » 
depose  that  J.  S.  made  such  an  arbitration,  &d.  and  upon 
that  the  party  grieved  brings  three  several  actions  against 
them  for  perjury,  each  of  tbem  shall  l^  a  competent  witness 
for  the  other  in  the  several  actions,  is  full  as  strong  as  this, 
which  case  is  mentioned  in  3  Hale's  History  of  the  Pleas  of 
the  Crown,  280.  And  in  3  Keb.  90.  a  person  interested  was 
allowed  to  be  a  witness.  Therefore,  upon  these  reasons, 
without  looking  into,  and  comparing  all  the  cases  which  have 
been  cited  at  the  bar,  so  as  to  distinguish  one  from  another, 
(which,  if  I  had  done,  it  would  have  been  difficult  to  have 
reconciled  them  together^)  I  think  the  objection  to  James 
Hoskins  goes  only  to  bis  credit,  and  not  to  his  competency. 
And  the  objection  to  Pascho  Hoskins  is  weaker  than  that 
to  James.  Whenever  a  question  arises  About  the  compe- 
tency or  credit  of  a  witness,  I  am  always  inclinable,  unless 
the  objection  is  very  strong,  to  allow  it  only  to  his  credit; 
because,  if  the  objection  is  allowed  to  his  competency,  it 
tends  to  shut  out  that  li^ht  which  an  allowance  only  to  his 
credit  admits ;  and  after  the  examination  of  the  witness,  the 
judge  who  tries  the  cause  may  make  such  observations  to  the 
jury  upon  the  evidence  of  the  witness  as  he  shall  think  pro- 
per to  take  off  the  weight  of  the  evidence.**  The  other 
judges  concurred,  and  a  new  trial  was  granted. 

A  judgment  of  ouster  may  be  given  in  evidence  to  prove 
the  ouster  of  a  third  person,  by  whom  the  defendant  was 
admitted.  In  a  quo  warranto  to  itry  defendant's  right  to  be 
a  bailiff  of  Scarborough';  in  setting  out  his  right,  he  shewed 
his  own  election  under  Batty  and  Armstrong,  two  former 
bailiffs,  alleging,  that  at  the  time  of  his  election  they  were 
bailifl's.  Among  many  other  issues  the  coroner  took  this, 
that  Baity  and  Armstrong  were  not  bailiffs,  as  alleged  in  the 
plea.  The  proof  of  this  issue  lying  upon  the  defendant,  ho 
gave  general  evidence  of  the  election  and  right  of  Batty  and 
Armstrong.  And  to  encounter  that,  the  prosecutor  gave  evi- 
dence of  the  custom  of  the  borough  of  electing  bailifl's,  and 

•  R.  t.  Hebden,  E.  12  Geo.  s.  MS8. 
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produced  a  record  whereby  judgment  of  ouster  was  givett 
against  Batty  and   Annstrong,  to  remove  them  from  the 
office,  as  not  being  duly  elected  to  it     And  it  being  objected 
on  the  trial,  that  this  record  ought  not  to  be  read  against 
the  defendant,  and  the  judge  having  allowed  it  to  be  read, 
and  left  the  whole  evidence  on  both  sides  to  the  jury,  to  con- 
sider whether  these  persons  were  bailiffs  or  not,  and  the  issue 
being  found  for  the  kiner,  defendant  moved  for  a  new  trial ; 
1st,  because  this  record  was  res  inter  a/fo^  ac^a,  to  which 
the  defendant  was  neither  party  or  privy,  and  so  illi  nocere 
vvn  dehuit:  although  the  judgment  should  have  been  ob- 
tained by  default,  niispleadino-,  ignorance  of  their  case,  or 
even  by  collusion,  as  the  defendant  was  a  stranger  to  it,  he 
by  law  could  not  be  let  in  to  prevent  any  of  those  inconve- 
niences, and  therefore  it  ought  not  to  have  been  admitted  as 
any  evidence  against  him,  but,  in  the  trial  of  his  right,  should 
have  been  totally  rejected.     2dly,  that  the  instances  where 
records  between  other  parties  have  been  read,  are,  in  cases 
of  general  customs,  as  in  the  city  of  London  v.   Clerk, 
Carth.  181.  where,  in  a  demand  of  toll,  verdicts  against  other 
jx'rsons  were  read  against  the  defendant,  and  were  undoubt- 
edly good  evidence,  amounting  to  no  more  than  payment  of 
the  toll  by  strangers,  which  is  always  allowed  as  evidence  to 
prove  a  custon).    But,  in  this  instance,  the  record  was  read 
to  a  single  fact,  viz.  the  election,  which  the  law  does  not 
allow.     Lockv.  Xorborn,  3  Mod.  141.  where  it  is  expressly 
laid  down,  that  none  can  be  bound  by  a  verdict  against  ano- 
ther that  is  not  party  or  privy  to  it,  as  the  heir  of  the  ances- 
tor, or  the  like.    3dly,  that  this  record,  as  read,  must  neces- 
sarily be  conclusive  evidence,  and  could  not  by  law  be  left  to 
thejury,  as  a  matter  that  they  could  find  against.    Records  are 
of  so  hfgh  a  nature,  that  there  can  be  no  averment,  much  less 
parol  proof  admitted  against  them:  and,  therefore,  to  say  that 
the  whole  evidence  was  left  to  the  jury,  was  impossible;  and 
the  rather,  because  the  credit  of  a  record  ought  not,  in  any 
case,  to  be  submitted  to  them. 

On  the  other  side  were  cited  trials  per  pais,  206.  Skin.  15. 
Brounker  v.  Sir  Robert  Atkins,  where  a  nonsuit  against  a 
predecessor  in  the  same  office  was  read  against  a  successor, 
because  he  came  in  privity,  as  an  heir  under  an  ancestor.  So 
Rum  ball  v.  Norton,  upon  a  traverse  to  the  return  of  a  man- 
damus, to  swear  plaintiff  a  burgess  of  Calne,  on  nonfuit  elec^ 
fnny  a  judgment  of  ouster  against  one  of  the  plaintiff*8  electors 
was  jiivcn  in  evidence  against  the  plaintiff.  So  Mich.  13  G.  !• 
tlie  King  v.  Bulcock,  on  a  trial  of  a  quo  warranto  to  try 
di^ft^ndanVs  rigiit  to  be  a  mayor  of  Southampton,  a  Judgment 
of  ouster  against  his  predecessor  wa&  read  against  hiau    Bc«' 
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sides,  it  was  objected  that  several  other  material  issues  were 
found  against  the  defendant;  and,  therefore,  though  this 
evidence  ought  not  to  have  been  given,  yet  the  party  ought 
not  to  have  a  new  trial. 

Per  Cur.  This  evidence  seems  to  have  been  rightly  ad- 
mitted. The  defendant  has  made  the  title  of  Batty  and 
Armstrong  part  of  his  right;  and  if  he  gives  evidence  of  the 
right  of  their  election,  can  that  be  better  disproved  than  by 
a  judgment  of  ouster,  wherein  such  election  is  declared  to  be 
void  ?  Indeed  this  evidence  was  not  of  itself  conclusive,  but 
might  have  been  repelled  by  proving  fraud,  neglect,  or  any 
other  circumstance  which  would  have  abated  the  weight  of 
the  judgment.  And  if  any  thing  of  that  kind  had  appeared, 
the  force  of  it,  as  to  the  defendant,  would  have  been  greatly 
lessened.  But  what  makes  this  case  still  plainer  is,  that  de* 
fendant,  by  his  plea,  makes  title  under,  and  takes  upon  him^ 
self  to  justify,  their  election ;  and  therefore  ought  to  be  bound 
by  what  has  been  transacted  by  them.  And  if  this  evidence 
had  been  erroneously  admitted,  yet  here  are  many  more 
issues  found  against  him,  to  which  no  objection  is  made ; 
and  being  any  of  them  sufficient  to  entitle  the  crown  to  a 
judgment  of  ouster  against  defendant,  there  is  no  colour  to 
grant  a  new  trial  on  this  point.  And  for  these  reasons  it  was 
denied. 

But  although  a  judgment  of  ouster  against  one  corporator, 
is  admissible  against  another,  deriving  title  through  him,  it 
16  not  conclusive  ^ 


IX.  Judgment. 

By  Stat.  9  Ann.  c.  20.  s.  5.  it  is  enacted  and  declared,  "  that 
in  dase  any  person,  against  whom  any  information,  in  the  na- 
ture of  a  quo  warranto,  shall  be  exhibited  in  any  of  the  said 
courts  (14),  shall  be  found  or  adjudged  guilty  of  an  usurpa- 
tion, or  intrusion  into,  or  unlawfully  holding  and  executing  ^ 
any  of  the  said  office^  or  franchises,  it  shall  be  lawful  for 
the  said  courts  respectively,  as  well  to  give  judgment  of 
ouster  against  such  person  from  any  of  the  said  ollices  or 
franchises,  as  to  fine  such  person  for  his  usurping,  &c.  any 
of  the  said  offices  or  franchises;  and  the  said  courts,  respec- 
tively, may  give  judgment,  that  the  relator  shall  recover  liis 

t  R.  V.  Grimeg,  5  Biirr.2598. 

(14)  Court  of  King's  Bench,  courts  of  sessions  of  counties  pala- 
tine, or  courts  of  grand  sessions  in  Wales. 
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costs  of  such  prosecution :  and  if  judgment  shall  be  giveft 
for  the  defendant,  in  such  information,  he  shall  recover  his 
costs  against  such  relator ;  such  costs  to  be  levied  in  manner 
aforesaid. 

In  an  information  against  defendant   for   exercising  the 
office  of  mayor  of  Penryn,  it  appeared,  that  by  the  letters 

Ctent  of  incorporation  it  was  directed,  that  the  mayor  elect, 
fore  he  should  be  admitted  to  execute  his  office,  should 
take  a  corporal  oath,  before  the  last  mayor,  for  the  faithful 
execution  of  his  office.    The  defendant  pleaded,  that  he  was 
elected  and  duly  sworn  mayor;  and  issue  being  taken  in  the 
replication,  both  as  to  his  being  elected  and  sworn,  upon  the 
trial,  the  jury  found  that  he  was  elected,  but  that  he  was  not 
awom ;  and  thereupon  judgment  of  ouster  was  given"  in  B.  R. 
Upon  writ  of  error'  brought  in  D.  P.  it  was  insisted,  that  the 
judgment  was  erroneous ;  for  it  appeared  upon  the  record, 
that  his  right  tP  the  office  was  established  by  the  verdict, 
which  found  that  he  was  elected;  and  yet,  whilst  this  judg- 
ment of  ouster  stood,  the  plaintiff*  could  not  have  the  effect 
of  a  mandamus  to  be  sworn  in,  though  the  legality  of  his 
election  was  not  disputed*  and  though  no  time  was  limited 
by  the  charter  for  his  being  sworn  m,  nor  was  he  by  lavr 
debarred  from  having  such  mandamus,  although  he  acted 
before  he  was  sworn  in.    For  the  defendant,  in  error,  it  was 
contended,  that  it  being  expressly  required  by  the  charter 
of  incorporation,  that  the  mayor  elect  should  take  the  oath 
of  office,  before  he  should  be  admitted  to  execute  such  office, 
it  became  necessary  for  the  plaintiff*,  in  order  to  make  his 
justification  complete,  to  allege,  that  he  did  accordingly  take 
such  oath ;  and  this  allegation  having  been  falsified  by  the 
verdict,  the  justification  being  entire  was  destroyed,  and  he 
was  found  to  be  an  usurper,   and  consequently  subject  to 
the  judgment  of  ouster,  as  being  the  only  legal  judgment  in 
this  casc»    The  judgment  of  the  court  ot  King's  Bench  was 
affirmed  (15). 

In  a  subsequent  term,  viz.  E.  11  Geo.  Str.  625.  Pender 
having  applied  for  a  mandamus  to  svrear  him  into  the  office 
to  which  he  had  been  elected,  the  court  refused  to  grant  it, 
in  consequence  of  the  judgment  of  ouster,  which,  according 
to  the  opinion  of  Raymond,  C.  J.  did  away  the  election,  and, 
he  thought,  that  without  a  new  election,  since  the  judgment^ 

n  R.  ▼.  Pender,  Str.  582.  I^rd  Raym.    x  3  Bro.  P.  C.  994.  Tomlin^s  edit. 
1447.  S.  C.  cited  per  Curiam. 

{15)  The  judgment  was  affiijaied  without  costs;  the  judges  having 
delivered  it  a«  their  opiaion,  that  costs  were  not  tecorerable  ia  this 
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the  party  was  not  entitled  to  a  mandamus.  In  this  case, 
Lorcl  Raymond,  Powys,  and  Fortescue,  Js,  concurred  in  the 
propriety  of  the  absolute  judgment  of  ouster,  which  had  been 
given  in  the  >  former  case,  Kaymond,  C.  J.  observing,  that 
he  believed  no  precedent  could  be  shewn,  where  the  judg* 
ment  was  ever  entered  in  any  other  manner.  And  For- 
tescue, J.  added,  that  a  quo  warranto  was  the  king's  writ  of 
right,  and  as  against  the  crowi^^ant  of  swearing  in  was  as 
much  as  want  of  an  electiorl;  the  juiy,  therefore,  haying 
ibund  in  effect,  that  he  had  no  title  to  the  office,  it  was  of 
course,  that  he  should  be  exduded  frOm  it  by  the  judgment 
of  the  court  He  remarked  alkv-  tkit  he  had  never  heard  of 
any  other  judgment,  and  that  it  was  reasonable  to  exclude  a 
person  who  appeared  to  have  no  title.  Reynolds,  J.  how- 
ever, expressea  an  opinion,  that  there  ought  properly  to  have 
been  a  judgment  of  ouster  quousque  only,  upon  the  finding  of 
the  jury,  in  the  R.  v.  Pender.  And  in  a  late  case  of  R.  v. 
Clarke,  (2  East,  75.)  who  having  been  ill  sworn  in,  had  after- 
wards disclaimed  upon  an  information  filed  against  him  for 
usurping  the  office,  and  though  having  submitted  to  a  judg- 
ment ofcomplete  ouster,  he  was  held  to  be  concluded  fit>m 
setting  up  again  his  original  right,  yet  Lord  Kenyon  inti- 
mated, that  there  might  have  been  z,]\xAgmexA  quousque  only 
against  him.  The  same  point  was  again  agitated  in  the  R. 
V.  Courtenay,  H.  48  Geo.  3.  9  East,  246.  the  court,  however, 
being  of  opinion,  that  the  defendant  had  been  well  elected 
and  sworn  in,  were  not  required  to  pronounce  any  opinion 
•as  to  the  nature  of  the  Judgment ;  but  they  said,  that  after 
diligent  search,  they  could  not  find,  upon  the  files  of  the  court, 
any  precedent  of  a  j  udgment  of  ouster  quousque. 

In  the  case  of  the  King  v.  Biddle,  Str.  d^^>  the  defendant 
confessed  an  usurpation  during  part  of  the  time  charged 
in  the  information,  and  from  that  time  insisted  on  an  elec- 
tion. The  prosecutor  having  entered  up  judgment  of  ouster, 
the  court  ordered,  that  all  the  judgment,  except  that  of  ca- 
piatur  profine^  might  be  expunged,  observing,  that  it  would 
be  hard  that  a  subsequent  good  electioq  should  be  done 
away,  as  it  would  be  by  the  judgment  Of  ouster.  And  they 
distmguished  it  from  Pendens  case,  where  the  party  had 
been  guilty  of  an  usurpation  during  all  the  time  cliarged  in 
the  information. 

A  quo  warranto  information  has,  of  late  years,  been  con- 
sidered merely  in  the  nature  of  a  civil  proceeding ;  and  con^ 
^Mquently  the  court  will  grant  a  new  trials 

y  R.  ▼.  Francis,  9  T.  R.  484, 
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REPLEVIN. 

I.  In  what  Cases  a  Replevin  may  he  matfUained^ 
II.  Of  the  Proceedings  in  Replevin  at  Common  Law^ 
and  the  Alterations  made  therein  by  Statute. 

III.  Of  the  Duty  of  the  Sheriff'  in  the  Execution  of 
the  Replevin. — Of  the  Fledges. — Bond  from 
the  Party  Replevying. — Sureties  under  Stat. 
11  G.2,c.  19.5.23. 

IV.  Of  claiming  Property,  and  of  the  Writ  de  Pro^ 
prietate  probanda. 

V.  Of  the  Process  for  removing  the  Cause  out  of 
the  inferior  Court,  and  herein  of  the  Writs'  of 
Pone,  Recordari  facias  loquelam,  and  Accedas 
ad  Curiam. 
YI.  By  whom  a  Replevin  may  be  maintained. 
VII.  Of  the  Declaration. 
VIII.  Of  the  Pleadings  : 

1.  Of  Pleas  in  Abatement^  and  herein  of  the  Plea 

of  Cepit  in  alio  loco. 

2.  General  Ifisue. 

3.  Of  the  Avowrt/  and  Cognisance: 

1 .  General  Rules ^  S^c.  relating  to  the  Avowry. 

9.  Of  the  Avowry  for  Damage  Feasant — 
Pleas  in  Bar^^Escape  through  Defect 
of  Fences — Right  of  Common^^Tendcr 
of  Amends. 

3.  Of  the  Avowry  for  Rent  Arrear — Pleas 
in  jBar— Ecicffow— Nbn  Dimisit^^Non 
Tenuit — Riens  in  Arrear^^Tender  of 
Arrears, 
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4.  Property. 
5  Statutes: 

1.  Of  Limitations. 

2.  Of  Set-off. 
IX.  Of  the  Judgment : 

1.  For  the  Plaintiff,^ 

2.  For  the  Defendant. 
X.  Of  the  Costs. 


1.  In  what  Cases  a  Replevin  may  be  maintained. 

It  is  said,  in  3  Bl.  Com.  147.  that  a  replevin  is  founded  on 
a  distress  taken  wrongfully  and  without  suWcient  cause  (1) ; 
whence  it  may  be  inferred  that  the  learned  commentator 
supposed  that  this  remedy  was  confined  to  a  taking  by  dis" 
tress.  But,  (as  it  was  justly  remarked  by  Lord  Jledesdale, 
Ch.  in  Shannon  v.  Shannon,  1  Sch.  &  Lef.  327.)  this  defini- 
tion  of  replevin  is  too  narrow,  and  many  old  authorities 
will  be  lound,  in  the  books,  of  a  replevin  having  been 
brought  where  there  was  not  any  distress  (2).     The  writ. 


(1)  Although,  generally  speaking,  wherever  there  is  a  distress, 
replevin  may  be  maintained,  yet  this  mle  is  not  Universally  true  ; 
for  it  appears  from  R.  v.  Monkhouse,  Str.  1 1 84.  that  the  court  di- 
rected an  attachment  to  be  issued  at^ainst  an  under-sherilf,  for 
granting  a  replevin  of  goods  distrained  on  a  conviction  for  deer 
stealing.  So  a  replevin  will  not  lie  upon  a  distress  made  for  a  duty 
to  the  crown.  R.  v.  Oliver,  Bunb*  14.  But  where  the  plaintiff 
brought  replevin  for  goods  levied  under  a  warrant  of  distress,  for  an 
Assessment  made  by  a  special  sessions  under  the  hi^^hway  act, 
13  G.  3.  c.  7B.  s.  47*»  on  the  ground  of  the  premises,  for  which  he 
was  assessed,  being  situated  without  the  township  which  was  liable 
to  repair  the  road  ;  the  court  refused  to  set  aside  the  proqeedinf^s. 
Feiiton  V.  Boyle,  Feb.  Uth,  1807.  C.  B.  52  Bos.  &  Pul.  N.  R.  399. 

(3)  Replegiare  est^  rem  apud  alium  detentam^  cauthne  legitimA 
interpositdf  redimere.  Spelm.  Gloss.  485.  Quant  les  bicns  ou 
chattels  d^aucun  gont  prises^  ilavera  per  common  ley  un  breve  hors 
de  Chancery  commandant^  &c.  Doct.  Plac.  Replevin,  313.  Replevia 
lies  of  all  goods  and  chattels  unlawfully  taken.  Comyns*  Dig. 
Replevin  (A).  A  replevin  is  a  judicial  writ  to  the  sheriff,  com- 
plaining of  an  unjust  taking  and  detention  of  goods  and  chattels. 
Gilb.  Repl.  58.      Note,   by    the    learned  reporters  of  the  Irish 
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B  was  farther  remarked  by  Lord  Redefidale,  is  founded  on  t 
aicing,  and  the  right  which  the  party  from  whom  the  goods 
are  taken,  has  to  have  them  restored  to  him,  until  the  ques- 
tion of  title  to  the  goods  is  determined.  The  person  who 
takes  them  may  claim  property  in  them;  and  if  he  does,  the 
sheriff  cannot  deliver  the  goods  until  that  question  is  tried } 
but  this  claim  of  property  can  b^  made  only  where  there  has 
been  a  taking ;  and  it  app>eared  to  him  that  the  writ  of  repie* 
vin  was  calculated  in  such  cases  to  supply  the  place  of  deti- 
nue or  trover,  and  to  prevent  the  party  from  whom  the  goods 
were  taken  being  put  to  those  actions,  except  in  cases  where 
the  other  could  shew  property. 

A  replevin  lies  for  goods  and  chattels  only*,  hence  it  cannot 
be  maintained  for  things  affixed  to  the  freehold. 

In  a  replevin  for  taking  the  goods  and  chattels**,  to  wit,  one 
lime-kiln,  &c.  of  the  plaintiff,  to  which  there  was  an  avowiy 
for  rent  in  arrear,  the  plaintiff  in  his  plea  in  bar,  said,  tha( 
the  lime-kiln,  before  and  at  the  said  time,  when,  &c.  was 
affixed  to  the  freehold  of  the  piece  or  parcel  of  ground  on 
which,  &c.  and  as  such  was  by  law  exempt  from  any  distress 
for  the  arrears  of  rent  in  the  avowry  mentioned,  and  ought 
not  to  have  b^n  distrained  fpr  the  same,  ^c.  To  this  plea, 
the  defendant  demurred  generally.  After  argument,  tlie 
couft  were  of  opinion,  that  the  plea  in  bar  could  not  be 
supported,  because  it  was  a  departure  from  the  declara- 
tion. That  the  declaration,  treating  the  lime>kiin  as  a  chat- 
tel, might  possibly  be  true ;  because  lime  may  be  burnt  in 
a  portable  oven,  and  the  kiln  neeid  nqt  therefore  necessarily 
be  aift^ed  to  the  freehold ;  but  that  as  the  plea  in  bar  stated 
it  to  be  affixed  tp  the  freehold,  it  was  inconsistent  with  the 
declaratipq. 


II.  0/  the  Proceedings  in  Replevin  at  Common  Law^ 
Qnd  the  Alieraiions  made  iherein  by  Statute. 

At  the  common  law*^,  the  proceedings  in  replevin  com- 
menced with  suing  out  of  the  Court  of  Chancery  a  writ  of  | 

a  1  Inst.  145  b.  b  Niblet  v.  Smith,  4  T.  R.  504.  c  3  lust.  140. 


Chancery  Cases,  temp.  Ld.  Redetidale.  See  also  Bull.  N.  P.  B.  S. 
c.  4.-—'*  Replevin  may  be  brought  in  any  case  where  a  man  has  had 
hi?  gopd^  taken  from  him  hy  aooth^r.^'     $e<i  al^  I  Lust.  145.  b« 
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ieplevin  directed  to  the  sheriff  of  the  county  where  the 
distress  was  taken.  Generally,  writs  directed  to  the  sheriff 
gave  him  a  ministerial  power  only ;  but  the  writ  of  replevin 
was  in  the  nature  of  a  justicies,  not  returnable,  and  gave  the 
sheriff  a  judicial  authority  to  determine  in  the  county  courts 
the  matter  in  question  tietween  the  parties.  Thus  distin^ 
guished  from  other  writs,  it  was  callea  festinum  remedium, 
a  speedy  remedy ;  but,  notwithstanding  the  advantage  accru-> 
ing  to  the  subject  from  the  circumstances  of  its  being  a  justi« 
cial  writ,  it  was  frecjuently  attended  with  so  much  delay  as  to 
require  the  interposition  of  the  legislature.  I'his  delay  arose 
from  several  causes :  1 .  From  the  necessity  of  an  application 
to  Chancery,  when  the  distress  was  taken  in  a  distant  part  of 
the  kingdom. 

To  obviate  this  inconvenience,  it  is  provided  by  stat.  52 
H.  3.  (commonly  called  the  statute  of  Marlebridge)  c.  21« 
that  if  the  beasts  (3)  of  any  person  are  taken  and  unjustly  de- 
tained, the  sheriff,  after  complaint  made  to  him,  may  deliver 
them  without  the  hindrance  or  refusal  of  the  person  who  shall 
have  taken  the  beasts. 

To  make  this  remedy  more  effectual,  and  to  render  the 
delivery  of  distresses  more  expeditious,  it  is  enacted  by  stat. 
1  &  2  Ph.  &  Ma,  c.  12.  s.  3.  that  "  Eveiy  sheriff  of  shires. 
not  being  cities,  or  towns  made  shires,  shall,  at  his  first 
county  day,  or  within  two  months  next  after  he  has  re- 
ceived his  patent  of  office,  appoint  and  proclaim,  in  the 
shire  town,  four  deputies  at  the  least,  dwelling  not  above 
twelve  miles  one  from  the  other,  who  shall  have  authority,  in 
the  sheriff's  name,  to  make  replevins  and  delivery  xf  dis- 
tresses, in  such  maimer  and  form  as  the  sheriffs  may  and 
ought  to  do. 

By  force  of  the  statute  of  Marlebridge*  (52  H.  3.  c.  21.) 

the  sherifi*  may  hold  plea  in  replevin  by  plaint  of  any  value, 

and  this  plaint  may  be  taken  out  of  the  county  court*,  and 

•replevin  made  immediately'  (4).    But  it  is  incumbent  on 

d  9  iMt.  139.  c  Id.  f  1  liut.  us.  b.  8  Inst.  I99. 


(3)  The  word  in  the  statute  is  "  avcria,"  "  beasts,*'  but  it  is 
usual  for  the  sheriff  to  hold  plea  of  replevin  by  plaint  of  other  goods 
and  chattels  as  well  as  cattle. 

(4)  This  position,  which  is  to  be  found  in  2  Inst.  139.  is  not  war- 
ranted by  i2l  £dw.  4.  66,  there  referred  to.  But  it  is  said  in  Broke, 
Kepi.  pi.  46.  to  be  the  best  opinion.  The  reason  assigned  for  it 
)[>y  Sir  £dw.  Coke  is,  **  that  it  would  militate  against  the  scope  of 
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the  sheriff  to  enter  the  plaint  at  the  next  county  oourt^  in 
order  that  it  may  appear  on  the  rolls  of.  the  cpiirt.  This  sta- 
tute does  not  extend  to  hundred  courts.  .The  hundred  court, 
which  derives  its  authority  from  the  county  courts,  cannot 
,  prescribe  to  grant  replevins  by  plaint  by  its  steward  out  of 
court ;  for,  at  cpmmon  law,  the  sheriff  could  only  replevy  by 
writ  in  his  county-court.  But  this  decision  is  to  be  confined 
to  replevins  in  hundred  courts,  which  courts  are  all  ejusd^n 
generis,  and  owe  their  jurisdiction  to  the.  common  law,  and 
^oes  not  furnish  a  rule  for  replevins  in  other  courts  which 
owe  their  origin  and  jurisdiction  to  charters  from  the  crown, 
and  in  which  pleas  o^  replevin  u,pon  plaint,  and  without  writ, 
may  be  maintained\ 

The  proceeding  by  replevin  by  plaint  under  the  statute  has 
fuperseded  the  replevin  by  writ.  The  observations,  there- 
fore, made  in  this  chapter,  with  respect  to  the  method  of  pro- 
secuting replevin,  must  be  understood  with  reference  to  the 
replevin  by  plaint,  except  where  the  proceeding  by  writ  is 
expressly  mentioned. 

2.  Another  cause  of  delay  at  common  law  proceeded 
from  the  sherifi's  not  being  able  to  enter  a  liberty  without 
a  non  omittas,  where  the  distress  was  taken  and  impounded 
withiii  any  liberty  which  had  return  of  writs,  and  the  bailiff 
of  such  liberty  did  not  pay  any  regard  to  the  warrant  of  the 
sherift'.  The  statute  of  Marleoridge  has  removed  the  ueces- 
sity  of  suing  out  the  non  omittas,  but  still  the  sheriff  must 
make  a  warrant  to  the  bailiff  of  the  liberty  before  he  can 
^nter* 

3.  The  game  cause  of  delay  as  that  last-mentioned  was 
experienced  in  cases,  where  the  distress,  though  not  taken 
within  a  liberty,  yet  was  impounded  within  it  By  force  of 
the  statute  of  Marlebridge,  the  sheriff  may  in  this  case  enter 
the  liberty  immediately,  even  without  previously  issuing  a 
warrant. 

g  Hallet  V.  Byrt,  5  Mod.  248.  Ld.  Raym.    h  Wilson  v.  Hobday,  4  Maute  &  Sel- 
918.  Carth.  382.  Salk.  580   Skinner,        wyn,  120. 
6/4.  S.  C. 


the  statute,  that  the  owner  of  the  beasts  should  be  deprived  of  the 
use  of  them,  until  the  day  on  which  the  county  court  is  holden." 
The  same  doctrine  is  laid  down  in  1  Inst.  145.  b. 
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III.  Of  (he  Duty  of  the  Sheriff  in  the  Execution  of 
the  Replevin — Of  the  Pledges — Bond  from  the 
Party  replevying — Sureties  under  the  Stat. 
II  G.  2.  c.  19.  s.  23. 

At  the  commencement  of  a  suit,  it  was  the  duty  of  the 
sheriff  at  the  common  law,  in  all  actions,  to  take  from  the 
plaintiff  pledges  for  the  prosecution  of  his  suit.  This  duty 
was  the  same  in  replevin ;  but  as  these  pledges  were  only 
answerable  for  the  amerciament  to  the  king,  pro  fatso  clo" 
more,  if  the  plaintiff  did  not  prevail  in  the  suit,  they  were 
found  insuflicient  for  the  security  of  the  defendant  in  reple- 
vin, inasmuch  as  if  the  party  distrained  upon,  either  sold  or 
eloigned  the  distress  after  the  replevy,  tne  defendant  was 
wholly  prevented  from  reaping  any  advantage  from  an 
aw'anl  of  a  return.  To  remedy  this  mischief  the  stat. 
Westm.  2.  (13  Ed.  1.)  c.  2.  requires  the  sheriff,  before  he 
makes  deliverance  of  the  distress,  to  take  from  the  plaintiff 
not  only  pledges  for  the  prosecution  of  the  suit,  but  also  for 
the  return  of  the  beasts,  if  a  return  be  awarded.  And  if  the 
sheriff  take  pledges  in  any  other  manner,  he  is  to  answer  for 
the  price  of  the  cattle  to  the  distrainors ;  and  if  the  bailiff  has 
not  wherewith  to  make  restitution,  it  is  to  be  made  by  his 
superior. 

The  course  pursued  by  sheriffs,  or  other  officers  making 
replevins,  in  (carrying  into  effect  the  provisions  of  this  statute, 
does  not  appear  to  have  been  uniform.  Two  different  me- 
thods have  been  adopted  by  them  for  the  protection  of  the 
defendant  The  first  method  has  been  to  take  a  bond  from 
the  pledges  conditioned  for  the  appearance  of  the  party  reple- 
vying at  the  next  county  court^  for  his  prosecuting  his  suit 
with  effect,  and  making  return  of  the  distress,  if  return  should 
be  adjudged.  In  taking  this  security^,  the  sheriff  has  been 
considered  as  pursuing  the  directions  of  the  statute;  for 
the  word  pledges  has  been  holden  to  be  synonimous  with 
sureties. 

The  other  method  has  been  to  take  a  bond  from  the  party 
replevying  (5);   the  condition  of  which  is  similar  to  the 

i  DaUon^s  Shff.  439.         k  Ld.  Raym.  978.  Lut«r.  687.  Dalton^v  ShfT.  438. 

(5)  I  have  not  been  able  to  discover  the  origin  or  first  intro- 
duction of  these  securities,  and^  consc(][ueatly»  I  cannot  ascertain 
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'former,  viz,  that  the  obligor  will  appear  at  the  next  county 
court,  and  then  and  there  prosecute  his  suit  with  effect,  and 

EIso  that  he  will  make  return  of  the  beasts,  if  return  thereof 
e  adjudged  by  law  (6). 

Although  the  statute  of  Westm.  3d.  c.  2.  is  entirely  silent 
as  to  a  ly>nd  from  the  party  replevying,  yet  it  has  been  decided 
that  bonds  of  this  kind  are  lawful%  and  if  the  condition  be  not 
performed,  an  action  may  be  brought  on  them. 

It  does  not  appear  that  the  sum  in  which  these  securities, 
viz.  the  bond  from  the  pledges,  or  the  bond  from  the  party 
replevying,  should  be  taken,  has  ever  been  ascertained.  To 
provide,  therefore,  a  more  effectual  security  for  defendants, 
by  fixing  the  responsibility  of  the  sureties,  and  to  prevent 
vexatious  replevins  in  cases  of  distress  for  rent  arrear,  it  is 
enacted  by  stat.  11  G.  2.  c.  19.  s.  23.  "  that  sheriffs,  and 
other  officers  having  authority  to  grant  replevins,  shall  (7), 
in  every  replevin  of  distress  for  rent,  before  any  deliverance 
of  the  distress,  take  tit  their  own  names  from  the  plaintiff  and 
two  responsible^persons,  as  sureties,  a  bond  in  double  the 
value  or  the  goods,  conditioned  for  prosecuting  the  suit  with 
effect,  and  without  delay,  and  for  duly  returning  the  dis- 
tress in  case  a  return  shall  be  awarded."  The  statute  then 
proceeds  to  authorise  the  sheriff  or  other  officer  to  assign 
$uch  bond  to  the  avowant,  or  person  making  cognisance, 
^  who  may  maintain  an  action  upon  it  in  the  superior  courts*, 

1  Blackett  ?.  Critsop,   1  Ld.  Rayin.        m  DUbt.  Freemail,  5  T.  R.  19s. 
878. 

tvhich  is  the  most  ancient.  The  usage  has  been  not  to  take  both 
securities  at  the  same  time,  bat  the  sheriff  has  exercised  his  discre- 
tion in  taking  either  one  or  the  other,  as  seemed  most  convenient. 
The  bond  from  the  party  replevying  has,  I  believe,  been  most  ge- 
nerally adopted. 

'"  (6)  *^  In  all  replevin  bonds  there  are  several  independent  con- 
ditions ;  one  to  prosecute,  another  to  return  the  goods  replevied, 
and  a  third  to  indemnify  the  sheriff;  and  a  breach  may  be  assigned 
upon  anv  of  these  distinct  conditions."  Per  Lee,  C.  J.  delivering 
the  opinion  of  the  court  in  Morgan  v.  Griffith,  IVf.  14  G.  2.  B.R. 
7  Mod.  380.  Leach's  ed.  Or  the  breach  ma^  be  assigned  thus: 
'*  that  defendant  did  not  prosecute  his  suit  with  eflect,  and ,  hath 
not  made  return.'*     Phillips  v.  Price,  3  Maule  &  Selwyn,  180. 

(7)  If  the  sheriff  or  other  officer  neglect  to  take  a  bond,  accord- 
ing to  the  directions  of  this  statute,  the  courts  will  not  grant  an 
attachment  against  him,  such  negligence  not  being  an  abuse  of  soy 
process  of  the  courts.  Twells  v.  Cwville,  Willes,  375*  R.  v.  Levris, 
ST.R.617. 
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iki  the  event  of  its  being  forfeited.  Both  avowant  and  person 
making  cognizance  may  take  an  assignment  of  the  bond,  and 
sue  jointlj^  on  \t\  In  this  action,  if  the  declaration  state  th^t 
the  plaintiff,  as  bailiff  of  one  J.  S.  distrained,  &c.  it  is  sufficient, 
without  stating  that  the  plaintiff,  at  the  time  of  the  assign- 
ment of  the  bond,  was  either  avowant  or  person  making  cog- 
nisance in  the  suit  in  replevin"*.  Although  the  bond  be  exe- 
cuted by  one  of  the  sureties  only,  it  is  still  available  by  the 
sheriffs  against  such  surety^ 

In  Chapman  v.  Butcher,  Carth.  248.  the  plaintiff  in  re» 

S levin  had  given  a  bond  to  the  bailiffs  of  the  borough  of 
_  Few  Windsor,  conditioned  to  prosecute  his  Sfuit  with  effect 
in  the  court  of  record  of  that  borough,  and  to  make  return, 
if  return  should  be  adjudged  by  law.  A  replevin  was 
brought  in  the  borough  court,  and  judgment  given  for  the 
defendant,  which  was  after\^'ards  reversed  in  the  Court  of 
Kitag's  Bench,  on  error,  and  a  new  judgment  was  given 
that  the  plaint  should  abate,  and  that  the  defendant  should 
have  a  return.  An  action  was  brought  on  the  bond,  and  it 
was  holden  a  lairful  bond^  and  the  court  said^  that  it  was  the 
common  course  to  take  such  bonds.  With  respect  to  the  con- 
dition, it  was  determined,  that  it  was  not  confined  to  a 
prosecution  ^  the  court  of  Windsor,  but  extended  to  the 
prosecution  of  a  writ  of  error  in  the  King's  Bench,  for  that 
was  part  of  the  suit  commenced  below;  "and  by  the  words, 
"  if  a  return  should  be  adjudged  by  law,"  the  condition  was 
not  confined  to  the  judgment  of  any  particular  court  (8),  for 
which  reasons  the  court  gave  judgment  for  the  bailiffs,  the 
obligees. 

So  where  the  condition  of  the  replevin  bond  was  to  appear 
in  the  county  courts,  and  then  and  there  to  prosecute  with 
effect;  it  was  holden,  that  the  words  then  and  there  related 
to  so  much  of  the  prosecution  as  should  be  in  the  county 

u  Phillips  ▼.  Price,  3  M.  &  S.  180.  p  Austen  ▼.  Hay  ward,  2  Marsh.  352> 

•  Dios  ▼.  Freeman,  5  T.  R.  195.  q  Vauf^han    ▼.    Morris,    Ca.    Temp. 

Hardir.  137. 


(6)  "  To  prosecute  with  effect,  the  plaintiff  must  not  only  pro- 
ceed to  a  deeiHioii  of  the  suit,  but  must  have  success  in  it,  or  he  does 
aiotbing;  and  it  is  not  a  completion  of  the  condition  to  have  levied 
a  plaint  iii  the  county  court;  for  the  words  extend  to  all  the  pro- 
ceedings, from  the  orieinal  to  the  conclusion  of  the  action,  as  well 
in  the  court  below  as  in  the  superior  court,  by  rcja,  /o.  which  is 
the  case  in  Carth.  249,"  Per  Lee,  C.  J.  delivering  the  opinion  of 
the  court  iu  IVlor|^an  v.  Griffith,  7  Mod.  380.  Leach's  ed. 
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court,  but  that  they  did  not  restrain  it,  and  that  the  bond 
was  forfeited,  the  plaintiff*  having  been  nonsuited  in  the 
superior  court,  to  which  the  cause  had  been  removed. 

Plaintiff  in  replevin  having  given  a  bond  to  prosecute  his 
suit  with  effect',  levied  a  plaint  against  the  defendant,  who 
obtained  an  injunction  to  stay  proceedings  until  a  certain 
day,  on  which  the  plaintiff  in  replevin  died;  it  was  adjudged, 
that  the  plaintiff  had  prosecuted  his  suit  with  effect,  there 
not  having  been  either  a  nonsuit  or  a  verdict  against  him; 
and  Holt,  C.  J.  compared  it  to  the  case  of  a  recognisance  on 
a  writ  of  error,  which  was  to  prosecute  with  effect;  there, 
if  the  plaintiff  was  not  nonsuit,  nor  the  judgment  affirmed, 
the  recognizance  was  not  forfeited. 

It  is  sufficient  to  plead  that  the  party  did  appear  at  the  next 
county  court,  and  there  prosecuted  the  suit  according  to  the 
form  and  effect  of  the  condition,  and  that  that  suit  is  still  de- 
pending and  undetermined*. 

In  an  action  brought  by  the  assignee  of  a  replevin  bond', 
where  it  did  not  appear  on  the  face  of  the  declaration,  that 
the  plaintiff  was  the  avowant,  or  person  making  cognisance, 
the  court  referred  to  the  replevin  suit,  which  was  of  record 
in  the  same  court,  for  the  purpose  of  ascertaining  the  fact, 
the  declaration  concluding  proutpatet  per  recordum* 

The  breach  assigned  in  the  declaration  ought  to  pursue 
the  condition  of  the  bond,  but  it  is  not  necessary  that  it 
should  extend  any  further". 

The  sureties  are  liable  only  to  the  amount  of  the  penalty 
in  the  bond,  and  costs  of  suit  on  the  bond*.  They  will  not 
be  discharged  by  time  being  given  to  the  plaintiff  in  replevin^ 

When  the  defendant  has  obtained  judgment  for  a  return, 
if  the  sheriff  return  to  the  writ  de  retorno  hahendo,  that  the 
cattle  are  eloigned,  the  defendant  may,  if  the  sheriff  has 
not  taken  any  pledges*,  or,  what  amounts  to  the  same  thing, 
has  taken  such  as  are  insufficient',  immediately,  without 
any  previous  proceedings  (9),  commence  an  action  on  the 

r  D.ofOrmondT.  Bieriy,  Carlh.  519.  y  Moore  r.  Uovmakcr,  3  Marsb.  sj. 

aod  \2  'Mod.  38u.  6 Taunt.  379.  S.  C. 

■  Brackeubnry  V.  Pell,  12  East,  58S.  z  Moyscr   v.  Ciray,  Cro.    Car.    446. 

t  Barker  v,  ll'urton,  C.  B.  \^  Geo.  2.  Anon  Sir  W.  Jones,  278. 

WiUen,  460.  a  Rouse  v.  Patterson,  16  Vio.  3f)9,  40O. 

II  5  T.  R.  193.  7  Mod.  387.  Leacb's  cd.  Bull.K.  P« 

X  Hcfionlv.  Aijfer,  iTaunt.R.9i8.  tio.S.C. 


{{))  Formerly,  where  the  sheriff  had  taken  iDsufficieut  pledges* 
it  was  the  practice  to  proceed  in  the  first  instance  by  scire  facias^ 
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case*  (10)  against  the  sheriff;  in  which  action  (since  the 
11  Geo.  2.  c.  19.  s.  23.,)  in  cases  of  a  distress  for  rent 
arrear,  three  different  resolutions  have  talven  place  with  re- 
spect to  the  extent  of  the  sheriff's  liability.  The  first  case* 
decided,  that  the  statute  11  Geo.  2.  c-  19.  s.  23.  had  not 
enlarged  the  responsibility  of  the  sheriff,  and  that  the  value 
of  the  goods  distrained  ought  to  be  the  measure  of  the  da- 
mages against  him, .as  it  was  under  the  stat  Westm.  2. 
(13  Edw.  1.)  c.  2.  In  the  second  case^  it  was  resolved, 
that  as  the  proceeding  against  the  sheriff  was  an  action  on 
the  case  for  a  culpable  neglect  of  duty,  the  plaintiff  was  en- 
titled to  recover  a  full  compensation  for  the  injury  sustained 
by  him  in  consequence  of  that  neglect,  although  such  com- 
pensation exceeded  double  the  value  of  the  goods  distrained 
(11) ;  but  in  the  third  and  last  determination*  it  was  holden, 
that  the  sheriff  should  not  be  liable  any  farther  than  the 
sureties  would  have  been,  if  he  had  done  his  duty,  and  taken 
a  bond,  and  they  had  been  sufficient;  aud  that,  as  the  re- 
sponsibility of  the  sureties  was  limited  by  the  statute  to 
double  the  value  of  the  goods  distrained,  that  sum  ought  to 
be  the  measure  of  the  damages. 

b  This  method  of  proceediiijr  agaiDst    c  Yea  ▼.  Letbbridsrc,  4  T.  R.  4.id. 
the  sheriff  was  «ettiotJ,  after  raoch     d  Concanca  ▼.  Lcthbridge,  4  H.  fil. 
debate,  iu  Rouse  v.  Pattcr^oti.  so. 

e  Evans  v.  Brander,  9  H.  B1.  547. 


against  the  pledges.  A  detailed  account  of  this  method  is  given  in 
the  Ist.  vol.  of  Serjt.  Wnis.  ed.  of  Saunders,  p.  195.  a.  n.  (3),  aud 
Gilb.  Repl.cap.  2.  s.  YIl.  4. 

(10)  In  this  action,  some  evidence  must  be  given  by  the  plain- 
tiff of  the  insufficiency  of  the  pledges,  but  very  slight  evidence  is 
sufficient  to  tlirow  the  burthen  of  proof  on  the  sheriff.  Saunders  v. 
l>arling,  Middx.  Sittings,  Trin.  10  Geo.  3.  C.  B.     Bull.  N.  P.  CO. 

(11)  The  damages  given  by  the  jury  in  this  case  were  100/. 

The  rent  in  arrear  was  -  10  10     0 

The  costs)  of  the  replevin  suit  84     0     0 

Expeuse  of  de  rctorno  habendo  5    0     0 


99  10  0 
The  value  of  the  goods  was  ^22/.  4*.;  and  the  penalty  of  the  bond 
was  50/. — The  court  permitted  the  verdict  to  be  entcrt»d  ibr  the 
whole  sum  (100/.)  found  by  the  jury,  in  Pattlson  v.  Frowse,  the 
damages  given  by  the  jury,  for  which  judgment  was  entered,  were 
made  up  of  the  costs  of  the  replevin  suit,  and  the  rent  in  arrear,  but 
there  the  value  of  the  goods  was  more  than  the  sum  for  which  tlic 
judgment  was  entere({. 
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In  Richards  v.  Acton,  2  Bl.  Rep.  1220.  the  Court  of  Com- 
mon Pleas,  on  a  summary  application,  made  a  rule  on  the 
sheriff,  under-sheriff,  and  the  replevin  clerk,  who  had  refused 
to  discover  the  names  of  the  pledges  taken  on  granting  the 
replevin,  to  pay  to  the  defendant  in  replevin  the  damages  (12) 
and  costs  recovered  by  him. 

On  an  applicatioD  to  the  Court  of  C.  B.^  for  a  rule  to  shew 
cause  why  the  officer  of  the  court  below  should  not  pay  the 
costs  recovered  by  the  defendant  in  replevin,  on  accoupt  of 
the  insufficiency  of  the  pledges  taken  by  him  de  retorno  ha" 
hendoj  the  court  refused  to  grant  the  rule;  observing,  that  the 
defendant's  remedy  was  by  action,  there  not  having  been  any 
cause  in  the  court  at  the  time  when  the  replevin  bond  was 
taken.  • 


tV.  Of  claimhig  Properiy^  and  of  ihe  Writ  de  Pro^ 

prieiale  prohandd. 

If  the  defendant  claims  property*,  the  sheriff's  power  to 
re-deliver  the  beasts  is  suspended,  and  the  plaintiff  must  sue 
out  a  writ  de  proprietate  probanda,  or  of  proving  property, 
because  questions  of  property  cannot  be  ^termmed  in  the 
county  court  without  the  king's  writ 

On  the  purchasing  the  writ  de  proprietate  probanda^  an  in- 
quest of  office  is  holden ;  and  if  on  such  inquest  the  pro* 
perty  be  found  for  the  plaintiff,  the  sheriff  is  to  make  deli- 
verance ;  but  if  it  be  found  for  the  defendant,  the  replevin 
by  plaint  is  determined,  and  the  sheriff  cannot  proceed  any 
farther :  yet  the  plaintiff  may  bring  a  new  replevin  by  writ  ; 
for  what  is  done  on  the  plaint  will  not  operate  as  a  bar,  be- 
cause it  is  not  connected  with  the  proceeding  by  writ. 

i  Temeyman  ▼•Gildart,  l  6os.&  Pul.  g  I  Init   US.  b. 

N.R.  292. 


(12)  Nothing  was  said  in  this  case  respecting  the  quantum  of 
damages;  but  it  is  conceived*  that  since  the  case  of  Evans  v.  Bran- 
der,  if  a  similar  application  should  be  made,  the  court  would  not 
compt-l  the  sheriff,  or  other  officer  granting  replevint  to  pay  more 
than  double  the  value  of  the  goods  distrained. 
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Property  must  be  claimed  by  the  defendant  in  person*; 
it  cannot  be  claimed  by  his  bailiff  or  servant  A  bailiff  can- 
not claim  property  below,  because  being  only  servant  to 
another,  in  whose  right  he  has  taken  the  goods,  he  cannot  say 
that  they  are  his  own;  but  the  bailiff  above  m^y  plead  pro- 
perty in  a  stranger,  for  this  is  a  sufficient  reason  to  excuse 
him  from  damages,  since  he  has  not  taken  the  plaintiff's 
goods  from  him.  '^ 


V,  Of  the  Process  for  removing  the  Cause  out  of  the 
inferior  Court ;  and  herein  of  the  Writs  of  Pone^ 
Retordari  facias  {o^u^lam^  and  Accedas  ad 
Curiam. 

Four  different  forms  of  writs  are  prescribed  by  law  for 
the  removal  of  the  proceedings  in  replevin  put  of  an  inferior 
into  a  superior  court  : 

1.  The  writ  of  pone  at  common  law. 

2.  The  writ  of  pone  under  the  statute  of  Westminster  the 

3d  (13  Edw.  1.)  c.  8. 

♦ 

3.  The  writ  ojLrecordari  f^ci^  loquelam. 

4.  The  writ  of-accedas  ad  curiam. 


1.  Of  the  writ  of  Pone  at  Common  Law. 

When  the  proceedings  in  the  county  court  were  insti- 
tuted by  writ  out  of  chancery,  and  the  plaintiff  was  desirous 
of  removing  them,  this  was  the  proper  form  of  writ  for 
that  purpose;  but  the  proceeding  m  replevin  by  writ  hav- 
ing fallen  into  disuse,  the  writ  of  pone  has  consequently 
shared  the  same  fate;  it  will  not  be  necessary,  therefore,  to 
trouble  the  reader  with  an  explanation  of  it  The  different 
forms  of  this  writ,  as  adapted  to  a  removal  into  the  Courts  of 
King's  Bench  and  Common  Pleas  will  be  found  in  F.  N.  B. 
69.  M. 

h  1  Inst.  145.  b. 


Toi:*.  II.  G  a 
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9.  Of  the  Writ  of  Pone  under  the  Stat.  Westm.  Sd. 

At  the  common  law,  where  the  lord  avowed  taking  the 
distress  for  services  or  customs,  if  the  plaintiil*  disavowed  the 
tenure,  and  disclaimed  holding  of  the  avowant,  the  inferior 
court  had  not  any  farther  cognisance  of  the  suit,  and  the  pro-, 
ceeding  there  was  stayed;  because  the  disclaimer  brought 
the  freehold  in  question,  which  the  county  court,  not  being  a 
court  of  record,  had  not  any  authority  to  tky.  This  inconve- 
nience was  remedied  by  the  stat.  Westm.  2.  (13  Ed.  1.  c.  2.) 
^hich  gave  the  avowant  in  this  case  the  writ  of  pone  to  re- 
iDore  the  proceedings  into  the  king*s  courts.  It  appears  from 
the  preamble,  that  the  avowant  is  entitled  to  this  writ  of 
pone,  as  well  where  the  proceedings  are  instituted  in  the  in- 
ferior court  by  plaint^  as  where  they  are  commenced  by  writ 
&ut  of  chancery.  There  is  one  passage  in  this  statute  which 
is  worthy  of  remark,  because  it  may  be  infeired  from  it,  that 
before  this  statute  the  defendant  in  replevin  could  not  remove 
the  proc^dings  out  of  tlie  inferior  court  (13).  The  words 
are  these : 

Nee  per  istud  statutum  derogatur  legi  communi  usitatce, 
ijuod  nan  permisit  aliquod  placitum  poni  coram  jmtidariis  ad 
petitionem  defendentis :  quia  licet  prima  facie  videatur  tenens 
actor ^  et  dominus  defendens^  habito  tamen  respectu  ad  hoc  quod 
dominus  distrinxit,  et  sequitur  pro  sermtiis  et  consuetudinihus 
sibi  aretro  exiitentihusy  realitur  apparebit  potius  actor^  sive 
querensy  quam  defendem. 

3.  Of  the  Writ  of  Recordari  facias  loquelam. 

This  form  of  writ  is  adapted  to  the  removal  of  the  proceed- 
ings in  replevin*,  when  they  have  been  instituted  in  the 
county  court  by  plaint,  and  not  by  writ ;  and  as  the  method 
of  suing  by  plaint  has  superseded  the  ancient  method  of  pro- 
ceeding by  writ,  the  recordari  facias  loquelam  is  the  writ 
now  in  general  use.  By  thi»  writ  the  sheriff  is  commanded 
to  record  the  plaint,  and,  when  recorded,  to  return  it  into  the 
King's  Bench  or  Common  Pleas,  at  a  fixed  day,  on  which 
the  parties  are  to  attend  in  court  This  being  done,  the  su- 
perior courts  have  authority  to  proceed. 

4 

i   F.  N.  B.  70.  B. 


( 13)  I  am  aware  that  Sir  £dw.  Coke  has  given  a  different  expla- 
nation of  this  passage  in  the  2d  Inst.  p.  339,  but  his  expIanatioB 
beeius  to  be  at  variance  with  the  context* 
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When  the  record  is  removed  *^^nd  the  party  declares  in 
oanco,  the  piaitit  is  deter!iiined.  Hence  advantage  cannot  be 
tak(ji  of  a  variance  between  the  plaint  and  tlie  declaration  in 
the  superior  court 

By  virtue  of  the  writ  of  re.  fa.  h,  the  plaint  may  be  re- 
moved either  by  the  plaintiff  or  defendant;  but  the  defendant 
must  allege  in  the  writ  some  cause  of  removal ;  this  allega- 
tion*, however,  is  not  a  material  point  of  the  writ,  and  the 
defendant  may  avow  or  justify  the  taking  and  detention  on 
otiier  grounds. 

The  delivery  of  the  re.  fa.  lo.  to  the  clerk  of  a  county 
court,  after  interlocutory  and  before  final  judgment,  is  a  bar 
to  any  farther  proceeding  in  that  court 

The  officer  of  the  inferior  court  cannot  refuse  paying  obe- 
dience to  the  writ**,  under  pretence  of  his  fees  not  having 
been  paid,  because  he  may  bring  an  action  for  such  fees. 

4.  Of  the  Writ  of  Accedas  ad  Curiam. 

This  writ  is  only  a  species  of  re.  fa.  lo.  adapted  to  the  re- 
moval of  replevins,  sued  by  plaint  in  the  Lord's  Court,  It 
derives  its  name  from  the  language  of  the  writ,  "  accedas  ad 
curiam  W.  de  C.  et  in  ilia  plena  curia  recordari  facias  loque- 
lam,  qu(C  est  in  eadem  curia  sine  hreci  nosing  ^  6^c.  See  the 
form  of  this  writ  in  Gilb.  Repl.  143.  ed.  1757. 

N.  If  the  writ  of  removal  is  made  returnable  on  the  first 
return  of  the  term",  it  is  incumbent  on  the  plaintiff  to  declare 
in  the  superior  court  within  four  days  before  the  end  of  that 
term;  otherwise  the  defendant  (although  he  has  not  ap- 
peared] will  be  entitled  to  an  imparlance. 


VI.  By  whom  a  Replevin  may  he  maintained. 

To. maintain  replevin,  the  plaintiff  ought  to  hare  either  an 
absolute  or  special  property^  in  the  goods  in  question  vested 

-k  Harfn-eave ▼.  Ardf o.Cro.  Elix.  543.  n  Thompsou  ▼..Jortkn,  9  Bos.  8c  PnT. 

I    10  Ed.  3.  Avowry,  313.    90  ICit   a.  137. 

Avowry,  130.  o  Bro.Hi'pl.  pi.  8.  30. 
tn  Btyaa  ▼.  Piotbenkj  s  Burr.  ]  ISI. 

G  G  2 
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in  him  at  the  time  of  the  taking  {iA)i  A  mere  possessory 
right  is  not  sufficient^. 

If  the  goods  of  a  feme  sole  are  taken,  and  she  marries,  the 
husband  alone  may  (15)  sue  the  replevin;  because  the  pro- 
perty is  transferred  by  the  marriage,  and  vested  absolutely  in 
the  husband,  so  that  he  may  release  it ;  and,  consequently, 
he  may  have  an  action  in  his  own  name  to  bring  back  the 
property  *»• 

If  the  goods  are  taken  after  marriage,  husband  and  wife 
ought  not  to  join  in  the  replevin ;  but  if  th^y  do  join  in  the 
action,  and  after  verdict  a  motion  is  made  on  this  ground  in 
arrest  of  judgment,  it  will  be  presumed  that*  the  husband  and 
wife  were  jointly  possessed  of  the  goods  before  marriage,  and 
that  the  goods  were  taken  before  marriage,  in  which  case  the 
husband  and  wife  might  join'. 

Executors  may  maintain  replevin  for  the  goods  of  the  tes* 
tator  taken  in  l^is  life-time*. 

Parties  who  have  a  joint  interest  in  the  distress  may  join  in 
the  replevin^  but  where  the  interest  in  the  goods  taken  is 
several",  there  ought  to  be  several  replevins. 


VII.  Of  the  Declaration. 

Venue. — The  venue  must  be  laid  in  the  county  in  which 
the  distress  was  taken. 

Locus  in  quo. — ^The  place  in  which  the  distress  was  taken, 
technically  termed  the  locus  in  quo,2L%  well  as  the  vill  or  parish, 
must  be  named  in  the  declaration ;  because  the  right  of  cap* 

p  Vex  rnr.  in  Templenian  v.  Case,  i©        t   Bro.  Repl.  pi.  59. 

Mod.  25.  t   3  H.  4.  ]6.  a.  1  Inst.  145.  b. 

q  F.  N.  B.  69.  K.  u  Bro.  Abr.  Repl.  pi.  12. 

r   Boarii  et  Ux.r.  Mattaire,  Ca.Tcmp. 

Hardw.  IIQ* 


(14)  There  are  two  kinds  of  property,  a  ge.neral  property  which 
every  absolute  owner  has,  and  a  special  property,  as  t^oods  pledged 
or  taken  to  manure  his  lands,  or  the  like,  and  of  both  these  a  re- 
plevin lies.     1  Inst.  145.  b. 

(15)  Or  the  husband  and  wife  may  join.  Agreed  by  Lord  Hard- 
wiclce,  C.  J.,  in  Bourn  v.  Mattaire/Ca.  Temp.  Hardw.  1 1 9.  Se« 
ante,  p.  'iSO.  n.  ('i3). 
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tion  may  turn  on  the  place,  and  the  freehold  may  come  in 
question  *. 

If  the  locus  in  quo  be  not  named,  the  defendant  may  take 
advantage  of  the  omission  by  special  demurrer^,  but  if  he 
plead  over,  the  defect  is  cured*. 

This  obligation  on  the  plaintiff  to  name  the  locus  in  quo^ 
has,  from  the  supposed  difficulty  of  ascertaining  it  in  all 
€ases,  been  frequently  considered  as  a  great  hardship.  It 
must  be  admitted,  tnat  if  the  law  required  the  plaintiff  to 
name  the  place,  where  the  distress  was  first  taken,  such  a 
rule  might  deser\'e  censure;  but  the  law  does  not  require 
such  strictness ;  it  being  sufficient  for  the  plaintiff  to  name 
that  place  in  whiph  he  finds  the  defendant  in  possession  of 
the  distress*;  for  the  law  considers  the  distress  as  wrongfully 
taken  in  every  place  in  which  the  defendant  may  have  it  in 
bis  custody  (l(i). 

Hence  where  the  plaintiff  declared  of  a  taking  in  A.^  and 
the  defendant  pleaded  non  cepit  modo  et  forma,  the  plaintiff 
having  proved  that  he  found  the  cattle  in  the  possession  of 
the  defendant  in  A.,  it  was  adjudged  sufficient,  although  the 
defendant  proved,  that  he  first  took  them  in  B.,  and  was  only 
driving  them  through  A.  to  the  pound  (17). 

X  3  H.  6.  14.  a.  the  judgment  of  the  court  in  Hob* 

y  Ward   ▼.    La  vile,    Cro.    EIU*  696-         16,  and  1  Brownl.  176. 

Moor,  673.  $.  C.  under  the  name  of  z  Bully  thorp  v.  Turner,  Willes,  476. 

Ward  V.  Lakin.    See  aUo  Read  and        and  per  Brid^man,  C  J.,  1  Sidf.  io« 

-  Hawke^f   case,    the    arguments  in  a  Per  Chambi-e,J.,  2  Bos.  &  Bui.  4ttl. 

which  arc  reported  in  Godb.186.  and  b  Walton  v.  Kertop,  8  Wils.  354. 


(16)  If  the  distress  be  taken  in  one  county,  and  carried  into  aih* 
other,  the  plaintiff  may  have  replevin  in  either  county,  because  it 
ia  a  caption  in  every  county  into  which  the  distress  is  taken  by  the 
defendant.  F.  N.  B.  69.  I.  Doct.  Pla.  315.  See  also  Bro.  RepL 
pi.  63. 

(17)  If  the  defendant  never  had  the  goods  in  the  place  named  in 
the  declaration,  non  cepit  modo  etformd  seems  a  proper  plea,  where 
the  defendant  does  not  seek  a  return. 

The  plaintiff  declared  for  taking  guns  in  quodatn  loco  vocat,  the 
Minories ;  the  defendant  pleaded  non  cepit  modo  et  forma.  At  the 
trial  the  plaintiff  proved  tli^  taking  at  a  place  in  Surrey,  upon 
which  it  was  objected,  that  he  had  failed  in  proving  his  issue ;  to 
which  Pratt,  C.  J.,  assented,  observing,  that  where  the  defendant 
does  not  insist  on  a  return,  he  may  plead  non  cepit  modo  et  furma^ 
and  prove  the  taking  to  be  at  another  place ;  the  plaintiff  was  non- 
Baited.     Johnson  v.  VVollyer,  Str.  507* 


t 
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If  the  replevin  be  brought  in  an  inferior  court,  the  locus^ 
in  quo  must  be  alleged  to  be  within  the  jurisdiction  of  the 
court*. 

With  respect  to  the  description  of  the  goods  taken*,  it  is 
stated  in  some  of  the  books  as  a  rule,  tliat  the  goods  must  be 
described    in   the  declaration  with  such  certainty,  that  the 

sherifF  may  make  re-deliverance  of  them. 

» 

The  following  cases  contain  all  the  learning  on  this  sub« 
jVt : 

Replevin  for  taking  bona  et  caiaUa  sua^,  viz.  quandam  par* 
ceir  lintei  et  quandam  parcelV  papyri  ipsius  querentis ;  the 
defendant  avowed  the  taking  as  a  distress  for  rent  arrear. 
Verdict  for  the  plaintiff  with  entire  damages.  It  was  ob- 
jected, in  arrest  of  judgment,  that  "  quandam  parceW  papyri 
et  linteV*  was  tOQ  general  and  uncertain  a  description ;  and 
although  it  might  be  well  enough  in  trover  and  trespass,  yet 
it  was  ill  in  replevin ;  because  it  was  iwt  a  sufficient  direc- 
tion to  the  jury  in  assessing  the  damages,  nor  to  the  sheriff 
in  re-delivering  the  goods  :  but  Parker,  C.  J  ,  observed,  that 
although  the  declaration  would  have  been  ill  on  demurrer, 
yet  the  pleadings  had  supplied  the  defect ;  because  the  de- 
fendant having  avowed  the  taking,  he  had  thereby  admitted 
that  he  knew  what  the  goods  were,  and  consequently,  both 
parties  agreeing  on  this  point,  the  only  question  was,  who 
should  have  them.  He  added,  that  it  would  not  be  of  any 
advantage  to  the  defendant  to  have  the  goods  particularized ; 
because,  if  the  plaintiff  should  demand  500  reams  of  paper, 
and  prove  that  the  defendant  had  wrongfully  taken  one  only, 
yet  he  would  be  entitled  to  recover,  agreeably  to  the  rule, 
that  in  actions  on  torts,  it  is  sufficient  for  the  plaintiff  trr 
prove  part  only  of  his  declaration ;  and  as  to  the  necessity  of 
an  exact  description  of  the  goods  on  account  of  the  re-deli- 
very by  the  sheriff  upon  the  retonC  habend\  he  observed,  that 
the  sheriff  might  require  the  defendant  to  shew  him  the  goods 
(18),  and  that  it  was  a  good  return  for  the  sheriff  to  make, 
**  tliat  no  person  came  on  the  part  of  the  defendant  to  shew 

C,  Quarles  ▼.  Searle,  Cro.  Jac  95.  4  Bar.  Abr.  397.  cited  and  rero^- 

d  See  Buller*8  Nisi  Priiis,  p.  53.  nised  in  Bern  y.  Mattaire, Ca.  Tcmp> 

€  Kempsterv.  Nelsoo,  Pasch.  13  Ann.        Hardw.  isi. 


(IS)  This  argument  has  frequently  been  urged,  when  exceptions 
in  arrest  of  judgment  have  been  made  in  actions  of  ejectment,  for 
uncertainty  of  description  in  the  declarution.  See  Portman  v,  Mor- 
^n,  Cro.  Eliz.  465. 
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liim  the  goods,**  and  that  such  a  return  might  be  fomid  in 
Rastairs  Entries,  and  Dalton*8  Sheriif,  c  73. 

So  where  in  replevin  for  taking  fourteen  skimmers  and 
ladles',  and  three  pots  and  covers,  an  exception  was  taken, 
after  verdict,  in  arrest  of  ji^dgment,  to  the  declaration,  for 
uncertainty  in  the  description,  in  not  expressing  how  many 
of  each  sort  were  taken ;  the  court,  adopting  the  reasons  of 
Parker,  C.  J.,  in  the  preceding  case,  were  of  opinion,  thai 
the  declaration  was  sufficient,  and  gave  judgment  for  tlie 
plaintiff. 


VIII.  Of  the  Pleadings: 

1.  Of  Pleas  in  Abatement^  and  herein  of  the  Plea  ofCe* 

pit  in  alio  Loco. 

2.  General  Issue, 

3.  Of  the  Avowry  and  Cognisance : 

1.  General  Rules ^  ^c,  relating  to  the  Atowry, 

2.  Of  the  Atowry  for  Damage  feasant-^Pleas  in 

Bar^^Escape  through  D^ect  of  Fences^^Righi 
of  Common-'^Tender  of  Amends. 

3.  Of  the  Avowry  for  Rent  Arrear-^Pleas  in  Bar-om 

Eviction^y^Non  Dimisit-^Non  Tenuit'^Riens 
in  Arrear-^Tender  of  Arrears. 

4.  Property. 

5.  Statutes: 

1.  Of  Limitations, 
S.  Of  Setoff. 


1.  Of  Pleas  in  Abatement,  and  herein  of  the  Plea  of  Cepit 

in  alio  Loco. 

1  HERE  is  a  difference  between  pleas  in  abatement  in  re- 
plevin, and  in  other  actions  arising  from  the  peculiar  nature 
of  the  proceedings  in  replevin.  In  other  actions,  as  actions 
ef  assumpsit,  debt,  or  trespass,  the  plaintiff  is  not  put   in 

f  Bern  t.  Mftttaire,  Ca.  Temp.  Hardw.  lt4. 
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possession  of  any  thing  until  after  judgment  and  exetixttM 
thereon ;  as  soon,  therefore,  as  the  writ  or  count  is  quashed^ 
by  a  judgment  for  the  defendant,  on  a  plea  in  abatement, 
the  defendant  is  thereby  restored  to  the  same  situation  in 
which  he  was  before  the  actioa  was  brought :  but  in  reple- 
vin the  mere  quashing  the  writ  or  count  does  not  afford  the 
defendant  complete  redress,  the  plaintiff  being  in  posses- 
sion of  the  defendant's  goods  by  previous  delivery  from  the 
shsriiT.  To  remedy  this  inconvenience,  and  to  entitle  him- 
self to  a  return  of  the  distress,  the  defendant  must,  to  a  plea 
of  abatement  in  replevin,  subjoin  a  suggestion  in  the  nature 
of  an  avowry  or  cognisance.  As  this  suggestion,  however, 
is  merely  for  the  purpose  of  a  return,  the  matter  of  it  is  not 
traversable  ^ 

To  the  plea  of  cepH  in  alio  loco^,  the  defendant  must 
add  a  suggestion  of  this  kind,  if  he  seeks  a  return* 

Of  the  Plea  of  Cepit  in  alio  Loco^ 

The  defendant  pleaded  cepit  in  alio  Zoco*,  and  prayed  judg- 
ment of  the  court,  and  that  the  count  be  quashed.  « On  de- 
murrer, the  question  was,  whether  the  plea  ought  not  to  have 
prayed  judgment  of  the  writ ;  but  it  was  insisted,  that  the 
place  being  mentioned  in  the  count  only,  and  not  in  the  writ, 
the  exception  was  properly  taken  to  the  count,  where  the 
fault  was.  The  court  gave  judgment  for  the  plaintiff,  being 
of  opinion  that  the  conclusion  was  good. 

But  though  this  plea  properly  concluded  with  a  prayer  of 
judgment  of  the  count  or  declaration,  yet  in  a  case*  where 
to  replevin  for  taking  the  plaintifTs  goods,  at  the  parish  of 
St.  Maiy-le-Bow,  in  the  ward  of  Cheap,  in  London,  the  de- 
fendant in  his  plea  prayed  judgment  of  the  declaration,  be- 
cause he  took  the  goods  in  the  parish  of  St  Martin,  Ludgate 
Without,  in  the  ward  of  Farringdon  Without,  in  London,  in 
a  certain  dwelling-house  there,  called  the  White  Swan,  with- 
out this,  that  he  took  them  at  the  parish  of  St.  Mary-le-Bow, 
in  the  ward  of  Cheap,  and  this  he  is  ready  to  verify ;  where- 
fore he  prays  judgment  of  the  declaration,  and  added  a  sug- 
gestion m  the  nature  of  an  avowry  for  a  return-;  it  was 
nolden,  that  the  plea  of  the  defendant  was  a  plea  in  bar,  and 
not  a  pjea  in  abatement,  for  the  following  reasons ;  1st,  be- 
cause the  place  in  replevin  is  of  the  essence  of  the  action, 
otherwise  the  defendant  in  replevin  could  not  demur  for  want 

g  Fooreca9e,SaI1{.93.  WiMm,  475.        i    Docket  ▼.  Booth,  6.  R.  E.  1  G.  9. 
h  Bn».  Repl.  pi.  45.  Anoo.  Salk.  94.  MS8. 

k  Builytborpc  ▼.  Turner,  Willn,  475. 
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of  a  certain  place  in  the  declaration ;  2dlv»  because  in  a  plea 
in  abatement^  an  x)bjection  cannot  be  made  for  any  defect  in 
the  declaration ;  in  support  of  this  reason,  Hastrop  v.  Hast- 
ings, Salk.  212.  was  cited ;  3dly,  because,  upon  inquiring  of 
the  officers  in  the  Court  of  Common  Pleas  and  in  the  King's 
Bench,  it  was  not  found  that  an  affidavit  had  ever  been  made 
of  tha  truth  of  this  plea,  as  is  required  in  pleas  in  abatemei>t 
by  Stat  4  &  5  Ann.  c.  16. ;  nor  were  defendants  obliged  to 
put  in  such  pleas  within  the  first  four  days  of  the  term,  as 
pleas  in  abatement  must  be  by  the  course  of  the  court;  4thly, 
because  it  appeared  by  the  manner  of  pleading  these  pleas, 
and  the  judgment  given  upon  them,  that  they  had  always 
been  considered  as  pleas  in  bar^;  lastly,  because  whoever 

E leads  a  plea  in  abatement  must  shew  that  the  plaintiff  can 
ave  a  better  writ,  whereas  he  cannot  have  a  better  writ  in 
the  present  case ;  for  it  is  in  the  usual  form,  as  appears  by 
the  register,  fo.  81.  and  Glanville,  1.  12.  c.  12. 

S.  The  General  Issue. 

The  general  issue  in  replevin  is  "  non  cepii^*  by  which 
the  property  is  admitted  to  be  in  the  plaintiff,  and  the  cap* 
tion  onfy  put  in  issue. 

3.  Of  the  Avowry  and  Cognisance  : 

1.  General  Rules,  S^c.  relating  to  the  Avowry^ 

2.  Of  the  Avowry  for  Damage  feasant — Pleas 

in  Bat'^^Escape  through  Defect  of  Fences^^ 
Right  of  Common — Tender  of  Amends^ 

3.  Of  the    Artowry   for   Rent    Arrear-^Pleas 

in  Bar  —  Eviction  —  Non  Dimisit  —  Non 
Tenuit -^  Riens  in  Arrear -^Tender  of  Ar^^ 
rears. 

1.  General  Rules,  Sfc.  relating  to  the  Avowry. — ^The  avow- 
ry or  cognisance,  which  is  in  the  nature  of  a  declaration, 
ought  to  contain  sufficient  matter,  upon  which  the  avowant, 
or  person  making  cognisance,  may  have  judgment  for  a  return 
(19).    But  if  the  avowry,  &c.  be  defective  in  form,  or  if  cir- 

1 1  Rast.  Entr.  555.  pi.  4>  5.  556.  p1.7.Tbomps.  Ent.S74.  pt.  1 1.  CliA*!  Entr.64M 


(19)  **  In  replevin,  because  the  avowant  is  to  have  a  return,  he 
ought  to  make  a  good  title  in  omnibus,^'  Per  cur.  Goodman  v. 
Aylio,  Yeiv.  148. 
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cumstance  of  time,  place,  &c.  should  be  omitted,  such  omis* 
sion  may  be  helped  by  the  plea  of  the  adverse  party ;  otber^ 
wise  it  is  of  a  defect  in  substance"^.  The  avowry",  &c.  must 
answer  every  material  part  of  the  declaration ;  hence  if  the 
plaintiff  alleges  a  taking  in  two  places,  and  the  defendant 
avows  as  to  one  only,  it  is  a  discontinuance.  So  if  the  decla« 
ration  be  for  taking  goods^,  chattels,  and  beasts,  and  the 
avowry  is  confined  to  the  taking  the  beasts  only,  it  will  be 
bad  on  demurrer. 

By  Stat  4  Ann.  c.  16.  s.  4.  any  defendant  in  any  action,  or 
any  plaintiff  in  replevin,  in  any  court  of  record,  may,  with 
leave  of  the  court,  plead  as  many  several  matters  thereto  as 
he  shall  think  necessaiy  for  his  defence. 

An  avowant  is  a  defendant  within  the  meaning  of  this 
section,  and  may  plead  several  avowries  with  leave  of  the 
court  (-20). 

In  replevin  for  taking  cattle',  the  defendant  made  cogni- 
sance as  bailiff  to  J.  S. ;  the  olaintiff  traversed  the  defend- 
ant being  bailiff  to  J.  S.  On  demurrer,  after  argument, 
it  was  holden,  that  the  traverse  was  well  taken;  for  dthough 
J.  S.  had  a  right  to  take  the  cattle,  yet  a  stranger,  without 
his  authority,  could  not;  and  that,  as  both  parts  of  the  c(^« 
nisance  must  be  true,  an  answer  to  either  part  was  suffi- 
cient (21). 

m  Butfs  case,  C.  B.  7  R<*p«  35.  a.  o  Flunt  v.  Brmnes,  4  Mod.  402. 

n  Weeks  v.  Speed,  Salk.  94.  p  TrevilUo  ▼.  P}'iic,  Salk.  107. 


(20)  I  am  not  aware  of  any  authority  for  this  position,  bat  it 
has  been  'so  considered  in  practice,  and  it  is  confirmed  by  the  case 
of  Stone  V.  Forsyth,  Dougl.  7O8.  n.  2.  where  an  avowant  was 
considered  as  a  defendant  within  the  5th  section  of  the  same  sta- 
tute, and  holden  to  be  liable  to  pay  costs  on  the  avowries  found 
against  him. 

(21)  Prior  decisions  on  this  point  are  very  contradictory.  1 
have  abridged  the  last  determination,  which  has,  I  believe,  been 
considered  as  law  ever  since.  It  was  recognized  by  Burnett,  J.  in 
George  v.  Kinch,  T.  17  &  1 6  G.  2.  C.  B«  7  Mod.  481.  Leach's  ed. 
where  he  says,  **  This  distinction  as  to  traversing  of  commands  is 
laid  down  in  Trevilian  v«  Pyne,  namely,  that  in  clautumjregii  the 
command  is  not  traversable;  but  it  is  otherwise  iu  replevin,  or 
trespass  laid  transitorily,  as  for  taking  cattle  or  goods.  In  trespass 
quare  claustimfregity  which  is  a  local  trespass,  if  defendant  justify 
an  entry  into  the  close  by  the  command  of,  or  as  bailiff  to  A.y  in 
whom  he  alleges  the  freehold  to  be,  tlie  plaintiff  cannot  in  his  re^ 
plication  traverse  such  command,  because  it  would  admit  the 


'\ 
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2.  Of  tlie  Atowry  for  Damage  feasanL-^Th^  defendant 
may  state  in  his  avowry,  that  the  locus  in  quo  was  his  soil 
and  freehold^  (without  specifying  whether  he  had  an  estate 
in  fee,  fee-tail,  or  for  life,)  and  that  he  took  the  plaintiff's 
cattle  because  they  were  doing  damage  there.     From  this 

Elea  it  will  be  intended,  that  it  is  the  avowant's  sole  free- 
old,  and  in  his  own  right;  consequently,  if  the  avowant 
be  seised  merely  in  right  of  his  wife,  that  ought  to  be  spe- 
cially stated^ ;  and  although  this  general  form  of  pleadmg 
soil  and  freehold  be  allowed,  yet  if  the  defendant  does  not 
pursue  this  form,  but  merely  alleges  that  he  is  seised,  without 
shewing  of  what  estate,  the  avowiy  will  be  bad  on  spe- 
cial demurrer'  for  uncertainty.  So,  it  seems,  if  defendant 
plead  by  way  of  justification  of  the  taking,  that  he  was 
possessed  (22)    of  a  messuage,   with  common  appurtenant, 

q  Bonner  v.  Walker,  Cro.  Eliz,  524.        r  SaunderB  v.  HiitKey,.Carth.  g.  i  Ld. 

Raym.  532.  S  Lotw.  1231. 


freehold  to  be  in  A.,  and  not  in  himself,  which  would  be  sufHcient 
to  bar  hisactioDy  although  the  defendant  had  no  such  command*  ; 
for  it  is  not  material  that  the  defendant  has  done  wrong  to  a  stranger, 
if  it  be  not  any  to  the  plaintiff.  But  in  replevin  or  trespass  for 
taking  goods  or  cattle,  if  the  defendant  justify  by  a  command 
from,  or  as  bailiff  to  A.,  in  whom  he  states  a  title  to  take  them  as 
for  distrefis  or  other  cause,  there  it  may  be  material  to  traverse 
the  command  or  authority;  for  though  A.  has  a  right  to  take  the 
goods  or  cattle,  yet  a  stranger  who  had  not  any  authority  from  him, 
will  be  liable;  so  that  both  parts  of  the  defendant's  plea  must  be 
true,  and,  therefore,  an  answer  to  any  part  is  sufficient."  In  Rob- 
son  V.  Douglas,  Trin.  l69t,  C.  B.  Freem.  535.  it  was  admitted  by 
the  court,  that  the  plaintiff  in  replevin  might  traverse  the  defen- 
dant's being  bailiff.  If  the  reader  wishes  to  pursue  the  s abject,  he 
will  find  the  authorities  bearing  upon  this  point  collected  in  Ser- 
jeant Williams's  Saunders,  vol.  1,  p.  347.  c.  note  (4). 

{'2-2]  There  is  a  difference  in  this  respect  between  replevin  and 
trespass  for  taking  cattle  or  goods;  for  to  trespass  for  taking  cattle 
or  goods,  the  defendant  may  plead  generally  that  he  was  possessed 
of  a  close,  and  that  he  took  the  cattle  or  goods  damage  feasant 
therein.  Anon.  Salk.  643,  II  Mod.  219.  S.  C.  ut  videtur,  under 
the  name  of  Harrington  v.  Bush.  Searl  v.  Bunion,  2  Mod.  70. 
Langford  v.  Webber,  Carth.  9.  3  Mod.  132.  S.  C.  The  reason  of 
this  distinction  appears  to  be  this,  that  where  the  interest  of  the 
land  is  not  in  question,  the  defendant  may  justify  upon  his  own 
possesiiioa  against  a  wrong  doer«     But  such  a  justification  will  not 

*  This  distinction  is  now  exploded,  and  tlie  plaintiff  may  traverse  the  com- 
mand in  trespoAs  qu.  cl.  fi*.  as  weH  as  iu  repleFib.    Chambers  v.  Doualdton, 

12  East,  65. 
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and  that  the  plaintiff's  cattle  were  doing  damage  on  the  com- 
mon, and  conclude  in  bar  without  praying  a  rtturn,  such  plea 
is  bad*. 

As  tenants  in  common  must  join  in  actions  concerning 
the  personalty  S  one  tenant  in  common  cannot  avow  alone 
for  taking  cattle  damage  feasant;  because  it  is  an  injury  to 
the  possession,  and  an  avowry  of  this  kind  is  in  the  nature 
of  a  declaration  in  trespass  for  an  injury  done  to  the  posses-* 
sion. 

An  avowry  for  damage  feasant  in  a  place  where  the  avow- 
ant had  a  right  of  common",  must  allege  special  damage,  viz. 
that  the  avowant  could  not  enjoy  his  common  in  so  ample  and 
beneficial  a  manner. 

The  declarations  of  the  person  under  whom  a  defendant 
makes  cognisance  are  not  evidence  for  the  plaintiff*. 

Pleas  in  Bar,  Escape  through  Defect  of  Fewcej.— In  a  plea 
in  bar  of  an  avowry  for  taking  cattle  damage  feasant,  viz.  that 
the  cattle  escaped  from  a  public  highway  into  the  locus  in  guo, 
through  defect  of  fences,  it  must  be  shewn,  that  they  were 
passing  on  the  highway  when  they  escaped;  it  is  not  suffi- 
cient to  state,  that  heing  in  the  highway  they  escaped;  for  that 
word  is  equivocal,  and  does  not  shew  whether  the  cattle  were 
passing  and  repassing,  or  whether  they  were  trespassing  on 
the  highway  ^  (23). 

f  Hawkiiia  v.  Ecktes,  9  Bos.  &  Pul.    n  Wooltmi  ▼.Salter,  3  Lev.  104. 

359.  X  Hart  ▼.  Horn,  9  Camp.  N.  P.  C.  99. 

t  Culley  ▼.  Spearman,  9  H.  61.  386.     '  y  Oorastou  r.  Payne,  9  H.  BK  597. 


be  good  as  against  the  person  who  has  the  title  to  the  land,  and 
who  makes  an  entry  in,  and  puts  the  cattle  or  goods  there  in  pur« 
suance  of  that  title.     Taylor  v.  Eastwood,  1  East,  212. 

[23]  "  If  the  cattle  of  one  person  escape  into  the  land  of  ano« 
ther,  it  is  not  any  excuse  that  the  fences  were  out  of  repair,  if  the 
cattle  were  trespassers  in  the  close  whence  they  came."  Per  Heath, 
J.  ill  Dovaston  v.  Payne,  9  H.  Bl.  527*  See  also  a  similar  opiuiou 
expressed  by  Wilmot,  C,  J.  in  3  Wils.  126, 

So  in  an  action  for  digging  a  pit  in  a  common,  into  which  the 
plaintiff's  mare  fell  and  was  killed ;  it  was  holden,  that  the  decla- 
ration ought  to  have  stated,  that  the  mare  was  lawfully  on  the  com- 
mon, otherwise  the  digging  the  pit,  as  against  the  plam tiff,  wasju*- 
tihable,  and  althou;^h  the  plaintiff's  mare  fell  in,  yet  it  was  damnum 
absque  injuritu     Blyth  v.  Topham,  Cro.  Jac.  158. 
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Right  of  Common.— To  an  avowry  for  damage  feasant,  a 
right  of  common  may  be  pleaded  in  bar  (24). 

In  a  prescription  for  a  right  of  common  during  a  certain 
portion  of  the  year  only*,  it  must  appear  on  the  face  of  the 
plea,  that  the  right  was  exercised  during  the  time  allowed. 

In  aa  avowry  the  defendant  stated*,  that  he  was  seised  in 
fee  of  a  messuage,  with  the  appurtenances,  situate  &c.  "  and 
that  he  and  all  those  whose  estate  he  hud  from  time  ichertof 
%c,  have,  and  of  right,  during  all  the  time  aforesaid,  ought 
to  have  had,  and  still  of  right  ought  to  have,  common  of  pas- 
ture in  the  place  in  question  for  a  certain  number  of  cattle  as 
appurtenant  to  the  messuage."  On  special  demurrer,  as- 
signing for  cause,  that  it  was  not  stated  in  the  avowry  at  what 
time,  or  for  what  period  of  time,  the  avowant  had  common  of 
pasture  in  the  place  in  question,  nor  whether  he  had  common 
every  year,  or  in  what  part  or  period  of  the  year;  the  avowry 
was  holden  to  be  bad. 

A  copyholder  claiming  common  in  the  soil  of  other  per- 
sons than  the  iord^,  cannot  prescribe  in  his  own  name  on  ac- 
count of  the  weakness  of  his  estate;  he  ought  to  prescribe 
in  the  name  of  the  lord,  viz.  "  that  the  lord  of  the  manor 
and  all  his  ancestors,  and  all  those  whose  estates  he  has,  had 
common  in  suph  a  place  for  himself  and  his  tenants  at 
will,"  &c.  But  where  a  copyholder  claims  common  in  the 
soil  of  the  lord,  then  he  cannot  prescribe  in  the  name  of  the 
lord;  for  the  lord  cannot  prescribe  to  have  common  in  his 
own  soil,  and  as  the  copyholder  cannot  prescribe  in  his 
own  name,  he  must  allege',  that  "  within  the  manor  thera 
is  a  custom  from  tjme  immemorial,  that  all  customary  te- 
nants of  certain  messuages  have  common  in  such  a  place/^ 
&c.  (25). 

m  Cro.Jac.6s7.  *>  *  ^^V  31  *»• 

^  Hawkins  ▼.  £cklcfl,  2  Boa.  &  Put.    c  Gateward's  case,  6  Rep.  Go.  b. 
939. 


(24)  For  the  nature  of  this  right  see  ante,  tit.  Common* 

(25)  **  If  the  issue  be  on  a  right  of  common,  which  depends 
ou  a  custom  pervading  the  whole  manor,  the  evidence  of  a  com- 
moner is  not  admissible,  because  us  it  depends  upon  a  custom,  the 
record  in  that  action  would  be  evidence  in  a  subsequent  action 
brought  by  that  very  witness  to  try  the  same  right ;  therefore  there 
is  a  good  reason  for  not  receiving  his  testimony  in  such  case.  But 
the  same  reason  does  not  hold  where  common  is  claimed  by  pre- 
scription in  right  of  a  particular  estate ;  bevau»e  it  does  not  follow. 


>» 
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A  custom  that  evtry  inbabitaat  within  any  ancient  mes^ 
suage  in  an  ancient  vill*,  by  reason  of  his  commorancy 
therein,  has  had  common  in  the  place  in  question,  is  bad ; 
for  inhabitants,  unless  they  are  incorporated,  cannot  pre- 
scribe to  have  profit  in  another's  soil,  but  only  in  matters  of 
easement,  as  in  a  way  to  a  church,  or  in  matters  of  discharge, 
as  to  be  discharged  of  toll  or  of  tithes. 

But  although  inhabitants^  on  account  of  the  vagueness  of 
the  description,  cannot  claim  a  right  in  alieno  solo,  yet  the 
occupiers  of  houses  or  land  may,  by  custom,  claim  such 
right.    Adm.  per  cur.  in  Bean  v.  Bloom,  2  Bl.  R.  928. 

If  issue  be  joined  on  a  plea  prescribing  for  a  right  of  com« 
mon  generally%  and  the  jury  find  that  the  party  prescribing 

d  Smitb  T.  Qateirood,  Cro.  Jac.  iS9.    e  Lovelace  t.  Reignoldi,  Cro.  £liz« 
6  R«p.  59.  b.  563. 


if  A.  has  a  prescriptive  right  of  common  belonging  to  his  estate* 
that  B.»  who  has  another  estate  in  the  same  manor,  must  have  the 
same  right;  neither  would  the  judgment  for  A..  beevidetKe  for  B.; 
and  yet  there  are  cases,  which  lay  it  down  as  a  general  rule^  that 
one  commoner  is  in  no  case  a  witness  for  another.*'  Per  Buller,  J. 
in  Walton  v.  Shelley,  1  T.  R.  302.  Harvey  v.  CoUison,  ante 
p.  412.,  S.  P. 

The  plaintiff  prescribed  for  common  of  pasture,  upon  Hampton 
Common,  for  all  cattle,  levant  and  couchant  upon  his  ancient  mes-* 
suage,  &c.^  as  appurtenant  thereto,  and  declared  that  the  defend^ 
ant  was  bound,  by  reason  of  his  occupation,  to  repair  the  fence  of 
his  close  contiguous  to  the  common,  and  permitted  it  to  be  rundoas^ 
whereby  the  plaintiff's  cattle  esca|>ed,  and  plaintiff  los^t  the  use  of 
them.     At  the  trial,  the  plaintiff  called  several  witnesses^  inhabit* 
ants  of  Hampton,  who  deposed,  that  all  inhabitants  in  Hampton* 
paying  church  and  poor,  had  a  right  to  turn  their  cattle  U(M>n  the 
common.     The  court  held,  that  the  question  to  be  considered  wn, 
whether  commoners,  having  a  common  interest  in  the  preservation 
of  this  hedge,  could   be  competent  witnesses  for  each  other  ?     It 
mii^ht  be,  that  no  one  was  bound  to  repair  it.     It  might  be,  that  a 
hay  ward  was  usually  paid  by  the  commoners  to  keep  their  cattle  on 
the  common.     But  the  production  of  this  record  would  be  evidence 
for  another  commoner,  that  the  occupier  of  the  adjacent  land  was 
?>oui)d  lo  repair  this  fence.     The  commoner,  therefore,  would  de- 
rive an  advantai^e,  by  e\onei"ating  himself  from  the  charge  of  roain- 
taininjj  u  hay  ward,  if  he  could  throw  on  this  def^dant  the  charge 
of  repairing  the  hedge,  and  consequently,  he  was  interested  in  the 
event  of  thu  suit. 

'  •  Anrcombe  v.  Shore,  1  Taunt.  R.  it6i. 
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has  a  right  of  common,  paying  one  penny  for  it ;  this  find- 
ing will  not  support  the  plea ;  for  the  prescription  is  entire, 
and  the  payment  of  one  penny  annually  is  parcel  of  the 
prescription,  and  it  shall  be  intended  to  be  as  ancient  as  the 
common* 

So  if  a  right  of  common  be  claimed  in  certain  land',  and 
it  is  found  that  the  common  has  been  released  in  part  of  the 
land,  such  finding  will  not  support  the  right  claimed. 

So  where  the  prescription  is  for  common  for  all  common- 
able cattle',  evidence  of  a  right  of  common  for  sheep  and 
horses  will  not  maintain  the  issue ;  but  if  the  party  has  a 
general  common,  and  prescribes  for  common  for  any  parti- 
cular sort  of  cattle,  this  will  be  good*.  So  where  the  pre- 
scription was  for  common  for  100  sheep,  and  it  appeared  in 
evidence,  that  the  party  was  entitled  to  common  for  100 
sheep  and  6  cotos^  it  was  holden  to  be  good*.  See  also  Foun- 
tain V.  Cook,  post.  tit.  Trespass,  Right  of  Way,  S.  P.  (2(3). 

Where  a  prescriptive  right  of  common  is  pleaded*^,  and 
issue  is  joined  on  the  prescription,  and  there  is  a  verdict  in 
favour  of  the  right,  the  want  of  averring  that  the  plaintiflT's 
cattle  were  in  that  part  of  the  land  in  which  the  common  is 
claimed,  or  that  the  cattle  were  levant  and  coiichant  upon  the 
land  of  the  plaintiiT,  is  aided  by  th^  statutes  of  Jeofail. 

Tender  of  Amends. — ^Tender  of  amends  before  the  taking 
of  a  distress  makes  the  distress  unlawful,  and  in  such  case 
an  action  of  trespass  may  be  maintained  for  taking  the 
cattle*. 

Tender  of  amends  after  distress,  and  before  impounding, 
makes  the  detainer  unlawful,  and  gives  the  plainlifl*  a  right  of 
action  for  detaining  his  cattle. 

The  Stat.  21  Jac.  1.  c.  16.  s.  5.  by  which  it  is  enacted, 
**  that  in  all  actions  of  trespass  quare  claf4sumf  realty  wherein 
the  defendants  shall  disclaim  in  their  plea  to  make  any  title 
or  claim  to  the  land  in  which  the  trespass  is  by  the  declara- 
tion supposed  to  be  done,  and  the  trespass  be  by  negligence, 
or  involuntary,  the  defendants  shall  be  admitted  to  plead  a 

f  Rotheraoo  v.  Green,  Cio.  Eliz.  593.  b  AcJm.  S.  C. 

g  Prii^   V.   Henley,  per  Ward,  C.  B.  i  Btisbwood  t.  Pond,  Cro.  Eli;»723. 

Bull.  N.  P.  39      See  also  Rogere  v.  k  Stennel  v.  Hog,  1  Sauud.  Q-25, 

Alien,  ante,  p.  774.  1  3  Inst.  107.     . 


(26)  But  it  was  said  by  Walmesley,  if  the  jury  had  found  that 
he  had  common  for  1 20  sheep,  and  so  more  of  the  same  kiad  than 
he  had  alleged,  he  had  failed. 
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disclaimer,  and  that  the  trespass  was  by  negligence  or  invo- 
luntary, and  a  tender  or  offer  of  sufficient  amends  for  such 
trespass  before  action  brought/*  is  confined  to  actions  of  tres- 
pass, and  does  not  extend  to  replevin  "'^ 

Avowry,  8^c.  for  Rent  Arrear. — ^At  the  common  law,  it  was 
necessary  for  a  termor  in  an  avowry  for  rent  due  from  his 
tenant,  to  shew  out  of  what  estate,  and  in  what  manner  the 
term  was  derived,  because  particular  estates  being  created  by 
agreement  of  the  parties  out  of  the  primitive  estate,  it  was 
the  office  of  the  court  to  judge,  whether  the  primitive  estate 
and  agreement  were  sufficient  to  produce  the  particular 
estate". 

To  obviate  the  difficulties  which  the  avowant  for  rent  ar- 
rear had  to  encounter  in  setting  forth  long  and  intricate 
titles,  it  was  enacted  by  stat  11  Geo.  2.  c.  19.  s.  22.  that  de- 
fendants in  replevin  might  avow  or  make  cognisance  gene- 
ra//?/, that  the  plaintiff  in  replevin,  or  other  tenant  of  the 
lands,  whereon  the  distress  was  made,  enjoyed  the  same 
under  a  grant  or  demise  at  such  a  certain  rent  during  the 
time  wherein  the  rent  distrained  for  incurred,  which  rent  was 
then  and  still  remains  due ;  or  that  the  place,  where  the  dis* 
tress  was  taken,  was  parcel  of  such  certain  tenements  holden 
of  such  honour,  lordship,  or  manor,  for  which  tenements  the 
rent,  relief,  heriot,  or  other  service  distrained  for,  was  at  the 
time  of  such  distress,  and  still  remains  due  (2T). 

This  statute  does  not  extend  to  a  rent  charge*. 

Evidence  that  plaintiff  held  under  an  agreement  for  a  lea% 
(where  rent  has  not  been  paid)  will  not  support  an  avowry  or 
cognisance  under  this  statute,  viz.  that  plaintiff  held  by  vir- 
tue of  a  demise ;  for  there  is  not  any  demise  either  express  or 
implied'.  • 

The  sum  stated  in  the  avowry  or  cognisance  to  be  due  ff^r 
rent  is  not  material ;  for  if  it  appears  that  less  rent  is  due  than 
defendant  has  avowed  or  made  cognisance  for,  yet  is  he  ehtS- 
tied  to  recover  for  so  much  as  is  due''. 

f 

m  AUeivT.  Bayl'*y«  Lotw.  1596.  p  Hegan  t.  Jshngon,  9  Taant  14S4 

n  Scilly  v.   Dally,  Salk.  562.   Carth.  q  Said  by  Lord  Eileoboroafh,  C.  J.m 

44*^   Ld.  Raym.  331.  S.  C.  Reynolda  Forty  v.  Imber,  6<  East,  437.  to^« 

V  ^!iorpf,  Str.  7p6.  tlie  constant  practice.                   4 

o  Biilpit  T.  Clorke,  i  Bos.  &  Pul.  N.  R.  .         | 


s6. 


■ 

(47)  Nil  habuit  'in  ienemeniis  cannot  b^  ^l^aded  in  bar  tof  n 
avowry  for  rent  arrear  under  tliis  statute.  SylR^an  v.  Stradfil^f 
U  Wils.  208.     But  eee  post,  Taylor  v,  Zemira.  '  *       "•  ^ 
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Where  tbe  avowry  is  for  parcel  of  a  reot%  or  penally*  only, 
it  ought  to  shew  tnat  the  residue  has  been  satisfieo  or  dis« 
charged,  otherwise  it  will  be  bad  on  demurrer*. 

If  the  defendant  avow  for  so  much  rent  arrear",  part 
whereof  is  not  due  at  the  time  of  the  distress,  and  enters 
judgment  for  the  whole,  it  will  be  error;  but  it  may  be  cured 
before  judgment,  by  abating  the  avowry  as  to  the  part  not  as 
yet  due  (28). 

Money  may  be  paid  into  court  on  an  avowiy  for  rent 
airear*. 

A  rent  is  granted  to  A.  for  a  term  of  years,  with  a  clause  in 
the  deed,  that  A.  and  his  heirs  may  distrain  for  the  rent  dur- 
ing the  term :  A.  dies ;  the  executor  shall  have  the  rent  and 
distrain  for  it,  and  not  the  heir^ 

One  joint  tenant  may  .distrain  for  the  whole  rent*,  but  he 
ou^bt  to  avow  for  part  only  in  his  own  right,  and  for  the 
residue  he  ought  to  make  cognisance  as  bailiff  to  his  corn* 
panion. 

Parceners  must  join  in  an  avowiy  for  rent  arrear*. 

A.  and  B.  were  tenants  in  common  in  feeof  land^;  A. 
granted  a  lease  for  years  of  his  moiety  to  C.  reserving  a  rent ; 
C.  assigned  the  lease  to  B. ;  it  was  hold^n,  that  A.  might 
distrain  upon  B.  for  rent  arrear,  and  avow  for  taking  the  dis- 
tress in  any  part  of  the  land 

An  avowry,  justiiyinff  the  takhig  a  distress  for  rent  arrear 
for  a  ready-furnished  lodging,  is  good ;  it  having  been  hoiden, 
that  a  landlord  is  entitled  to  distrain  for  tbe  rent  of  ready-fur- 
nished lodgingsS 

Pleas  in  bar.  Eviciion.^-^To  an  avowry  for  rent  arrear, 
the  plaintiff  may  plead  in  bar  an  eviction  or  expulsion ;  for 
that  occasions  a  suspension  of  the  rent  But  care  must  be 
taken,  that  an  absolute  eviction  is  stated  in  the  plea,  or  at 
least  such  facts  as  amount  in  law  to  an  eviction ;  for  where, 
to  an  avowiy  for  rent  arrear  for  a  dwelling-house^  the 

t  B«iit  V.  BnuMt,  4  Mod.  40«.  b  s  Mod.  7S.  19  Mod.  96. 

•  Holiir.  Sanbacb,  Cro.  Our.  104.  a  SMmui  v.  B«tef,  Ld.  Raym.  64. 

t  Johntoii  ▼.  Baines,  19  Mod.  84.  b  Snelgar  w.  Heuttoo,  Cro.  Jac.  61 1. 

tt  Ricliardi  r.  Cornforth,  Salk.  sto.  c  Newman  v.  Andertoo,  9  Boa.  k  Pal. 

H  Vernon  ▼.  Wynne,  1  H.  Bl.  94.  N.  R.  994. 

f  Daocl  V.  WUton,  Cro.  £lls.  644.  d  Hunt  ▼.  Cope,  Cowp.  949. 


{W)  See  I  Willtuns*s  Ssttndm,  %S6.  n.  6.  8.  and  Harrison  v. 
Barnby,  5  T.  B.  «48. 

rou  lU  H  H 
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plaintifT  pleaded,  that  the  defendant  pulled  down  a  l^uni- 
'ttier^house,  part  of  the  premises,  whereby  the  pHLintifT  was 

deprived  of  the  use  thereof;  it  was  holden,  that  the  plea  was 
'''insufficient,  because  it  stated  merely  a  trespass,  and  not  an 

eviction. 

'Non  dimisU*  Non  tenviu — ^The  most  usual  pleas  in  bar 
to  an  avowry  for  rent  arrear  are,  1.  Non  dimisiL  that  is,  that 
the  avowant  did  not  demise ;  it,  Non  tehuit  modd  et  fohnk^ 
or  that  the  plaintiff  did  not  hold  the  hmd  in  manner  and 
form,  &C. 

When  issue  is  joined  on  the  non  tenuit  modo  et  fom^a.-  the 
defendant  is  not  holden  to  strict  proof  as  to  the  identic^  time 
during  which  he  alleges  the  tenant  to  have  hodden  and  en« 
joyed  the  land,  &c.  demised. 

Hence,  where  the  defendant  made  cognisance  for  two  years 
and  a  quarter's  rent  in  arrear*,  and  alleged,  that  for  a  long 
time,  to  wit,  for  two  years  and  a  quarter,  ending  6n  th6^5th 
December,  1803,  the  plaintiff  held  and  enjoyed  the  propei:ly 
demised,  to  which  the  plaintiff  pleaded  nofrt^fndt  Wm&H 
forma^  and  issue  was  joined  thereon ;  proof  that  the  plaintiff 
held  and  enjoyed  from  the  23d  of  December,  1801,  was  ad- 
judged sufficient  to  entitle  defendant  to  a  verdict  for  two  years* 
rent, 

Rkns  in  i^rrfar.-— Riens^in  arrear,  or  no  rent  in  arrear,  m^y 
be  pleaded  in  bar  to  this  avowry ;  but  syuc^  plea  ought  to 
conclude  to  the  country ;  for  where  de  injuriA  sua  proprifi 
.  Absque  hoc  quod  redaitus  fuit  in  aretro  was  pleaded  to  a 
cognisance  for  rent  arrear ;  it  was  holden^  ill  on  special  de- 
murrer, as  putting  the  defendant  to  an  unnecessary  replica- 
tion. This  plea  admits  the  holding  to  be  a3  stated  m  tfe 
avowrjr;  hence  if  the  avowry  state  that  the  plaintiff  held  tte 
premises  under  a  rent  reserved  quarterly,  under  the  issue 
riens  in  arrear,  the  plaintiff  will  not  be  permitted  to  shfew  thiatt 
he  held*,  under  a  rent  reserved  half  yearl/. 

A  general  plea  of  de  injuria  sua  propria  absque  tali  causd 
to  an  avowry  or  a  cognisance  for  rent  arrear  will  be  bad',  dn 
special  demurrer;  for  this  general  plea* can  be  pleaded  only 
**  where  the  defendant's  plea  rests  merely  upon  matter  of 
excuse,  and  not  upon  any  matter  of  interest  or  authority, 
mediately  or  immediately  derived  from  the  plaintiff,  or  any 
commandment*." 

e  Forty  v.  Imber,  6  Ettt,  434.  b  Jonet  r.  Kitcben,  1  Bob.  &  Pul.  7& 

f  Horn  T.  Lcwin,  Salk.  583.  i  Crogate*scase,  8 Rep  66.  b.  Doct  pk 

8;  HUl  V.  IVrigbt,  8  Etp.  N.  P.  C.  670.        1 1 4,  u  9.  ^ 
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Tender  of  Arrears^ — ^The  same  rule  holds  in  this  case  as 
in  the  case  of  tender  of  amends  for  damage  feasant  ^ ;  for  if 
the  tenant,  before  distress^  tender  on  the  land  the  arrears  of 
rent,  the  takiqg  of  the  distress  becomes  wrongful,  and  ths 
tenant  may  maintain  trespass  for  the  caption ;  but  if  the  dis- 
tress has  been  made,  and  before  impounding  the  arrears  are 
tendered,  then  the  detainer  only  is  unlawful,  and  the  tenant 
must  bring  detinue. 

4.  Property, 

The  defendant  may  plead  property  in  himself,  in  bar  of 
the  action  ^  and  this  plea  may  conclude  with  a  prayef  for  a 
return  and  damages*. 

So  property  in  a  stranger  may  be  pleaded  in  bar",  and  the 
conclusion  of  tliis  plea,  praying  a  return,  is  good^ 

So  it  is  a  good  plea  to  say,  that  the  property  is  to  the 
plaintiff  and  to  a  stranger ;  and  where  there  axe  two  plaiati£b^ 
•  that  the  property  is  to  one  of  them^ 

5.  Statutes: 

1.  Of  Limitations. 

2.  Of  Set-off. 

1.  Stat  of  Limitations. — By  stat.  32  H.  8.  c.  2.  s.  3. 
^  No  person  shall  make  any  avowly  or  cognisance  for  any 
^ent,  suit,  or  service,  and  allege  any  seisin  of  any  rent,  &c. 
in  the  same  avowry  or  cognisance  in  the  possession  of  his 
ancestor)  or  in  his  own  possession,  or  in  the  possession  of 
any  other,  whose  estate  he  shall  pretend  or  claim  to  have 
above  fifty  years  next  before  making  the  avowry  or  cog- 
nisance." 

This  statute  extends  to  such  cases  only^,  where  the  avow- 
ant was  compelled  to  allege  a  seisin  by  force  of  some  ancient 
statute  of  limitations,  ana  consequently  it  does  not  render  an 
allegation  of  seisin  within  the  limited  time  necessary  in  those 
cases,  where  seisin  was  not  required  to  be  alleged  before  the 
statute,  as  in  the  case  of  a  reservation  or  grant  of  a  rent, 
where  the  title  is  founded  on  the  deed 


k  g  Intt.  107.  o  Parker  t.  Mellor,  Lord  Raym.  sf. 

1  Wildnan  v,  NortWH  l  Ventr.  S4&.  and  Cartb.  39s. 

Dji  Prcacraye  v.  Sa«)|den,  1  Salk.  5.  p  ]  lust.  145.  b. 

B  Bttlcbcr  T.  Poiter>  Cartb.  943.  q  Foater*s  caae^  9  Rep.  (U.  h, 
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Fealty,  homage,  and  such  casual  services,  are  not  within 
this  6tatute^ 

By  Stat  21  Jac.  1.  c.  16.  s.  3.  actions  of  replevin  shall  be 
commenced  and  sued  within  six  years  after  the  cause  of  ac- 
tion. Hence  actio  non  accrevit  infra  sex  annos  is  a  good  plea 
in  bar  in  replevin. 

2.  Set-off. — Avowry  for  rent  arrear  [plea,  riens  in  arrear] 
and  issue  thereon.  Plaintiff  had  given  a  notice  of  set-off*, 
and  offered  to  support  it  by  evidence  at  the  trial ;  but  Dent- 
son,  J.  rejected  it.  The  court  of  C.  B.  were  of  opinion,  that 
the  evidence  was  properly  rejected,  observing,  that  this  case 
was  neither  within  the  letter  nor  the  intention  if  the  statute. 
The  issue  was  special,  and  not  general.  It  wa/ not  an  action 
upon  a  personal  contract  The  rent  savoured* of  the  realty, 
and  the  remedy  was  by  distress ;  replevin,  they  added,  was 
a  mixed  action.  The  judgment,  if  for  the  avowant,  must 
be  for  a  return  of  the  cattle.  To  take  the  benefit  of  the 
statute',  plaintiff  and  defendant  must  plead  properly.  In 
debt  on  bond,  defendant  cannot  set  off  under  non  est  J  actum 
.  or  snhit  ad  diem,  but  must  plead  specially.  Perhaps  by 
way  of  special  plea  to  the  avowry,  plaintiff  might  have 
pleaded  a  mutual  debt  of  more  than  the  rent.  There  could 
not  have  been  a  set-off  by  defendants  under  non  cepit,  nor 
could  there  be  for  plaintiff  under  riens  in  arrear. 

To  an  avowry  for  rent  arrear",  the  tenant  pleaded  that  a 
certain  sum  (equal  in  amount  to  the  rent  arrear)  was  due 
for  ground  rent  from  the  avowant  to  the  original  landlord ; 
that  payment  of  that  sum  was  demanded  of  the  avowant^ 
who  refused  to  pay  the  same,  whereupon  the  original  land- 
lord demanded  payment  of  the  tenant,  and  threStened  to 
distrain,  and  that  tenant,  in  order  to  avoid  a  distress,  paid 
the  ground  rent:  on  demurrer,  the  plea  was  holden  to  be 
good ;  Buller,  J.  observing,  that  there  was  a  difference  be- 
tween a  payment  and  a  set-off;  the  former  might  be  pleaded 
to  an  avowry,  though  the  latter  could  not  So  the  tenant 
may  plead  '  payment  of  an  annuity  secured  out  of  the  lands 
demised  previously  to  the  demise  to  him,  for  the  arrears  .of 
which  the  grantee  had  threatened  to  distrain. 

r  Benoet  t.  Kw%,  3  Lev.  SI.  t  3  G.  3.  c.  99-  s.  13. 

■  Abniiloni  ▼.  Kiitgbt,  Barnes,  450. 4te.    u  Sapsford  ▼.  Fletcher,  4  T.  R.  51 1. 
ed.  Bull.  N.  P.  181.  S.  C.  x  Taylor  ▼.  Zamira,  9  Manh.  R.  9^. 
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IX.  Of  the  Judgment: 

1.  For  the  Plaintiff. 

2.  For  the  Defendant. 

1.  For  the  Plaintiff. — As  by  the  nature  of  the  proceedings 
in  replevin  the  goods  distrained  are  delivered  by  the  sheriff 
to  the  plaintiff;  if  he  recovers,  he  can  have  judgment  for 
damages  only. 

If  the  plaintiff  has  judgment  on  a  demurrer,  the  form  of 
entry  is,  "  that  the  plaintiff  do  recover  his  damages,  by  reason 
of  the  premises*,*'  whereupon  a  writ  of  inquiry  is  awarded  to 
ascertam  the  damages,  and  on  return  of  the  inquisition,  final 
Jadgment  is  entered  for  the  damages  found  by  the  inquisition^ 
and  costs  de  incremento. 

If.  the  plaintiff  obtains  a  verdict^,  then  the  jury  on  that 
verdict  ascertains  the  damages  and  costs,  and  the  judgment  is, 
^*'  that  the  plaintiff  do  recover  against  the  defendant  the  da-- 
mages  assessed  by  the  jurors,  and  costs  dt  incremento'* 

2.  For  the  Defendant.^^At  the  common  law,  when  the 
merits  of  a  suit  in  replevin  were  decided  by  a  verdict  for  the 
defendant,  or  judgment  for  him  on  demurrer,  or  confession 
by  the  plaintiff,  the  judgment  for  the  defendant  awarded  him 
a  retuni  of  the  distress  irreplevisable.  A  different  rule  ob- 
tained in  the  case  of  a  nonsuit,  for  in  that  case  the  defendant 

'  was  not  entitled  to  this  judgment  To  remedy  the  inconve- 
nience which  proceeded  from  the  plaintiff,  in  the  case  of  non- 
suits, having  several  replevins  for  one  and  the  same  cause, 
it  was  enacted,  by  stat.  13  Edw.  1.  c.  2.  that  as  soon  as  the 
return  of  the  beasts  should  be  adjudged  to  the  distrainor,  the 
sheriff  should  be  commanded  by  a  judicial  writ  to  return 
the  beasts  to  the  distrainor,  in  which  writ  is  to  be  inserted 
d  direction  to  the  sheriff  not  to  deliver  the* beasts  without 
a  writ  making  mention  of  the  judgment  given  by  the  jus-^ 
tices  (29). '  • 

X  ad  Book  of  Jadpn.  SOS.  y  sd  Book  of  Judai..30S. 


(99)  It  appears  from  the  words  printed  in  italics,  and  those 
which  follow  them  in  the  statute,  viz.  **  quod  fieri  non  poterit  tiisi 
per  hreve  quod, exeat  de  rotuKs  justic*  coram  quibus  deducia  fuetii 
loquelOf**  that'  the  provisions  of  this  statute  are  confined  to  those 
cases  where  the  cause  has  been  removed  into  the  superior  courts 
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By  this  statute,  if  the  plaintiff  in  replevin  be  once  nonsuit, 
he  cannot  have  a  new  replevin,  but  must  sue  out  a  writ 
according  to  the  directions  of  the  statute.  The  writ  is  termed 
a.  writ  of  second  deliverance.  It  is  a  judicial  writ,  issuing 
out  of  the  court  of  record  in  which  the  nonsuit  was  bad 
(30). 

The  writ  of  second  deliverance*  is  a  supersedeas  in  law 
to  the  sheriff  to  forbear  to  execute  the  writ  de  retomo  ha-' 
bendo  (31)  obtained  on  the  nonsuit  of  the  plaintiff,  if  delivered 
to  the  sheriff  before  return  is  made. 

If  upon  the  writ  of  second  deliverance,  the  party  replevy- 
ing makes  default  a  second  time  for  any  other  cause,  the  sta- 
tute has  provided,  that  the  distress  shall  remain  irreplevisable 
for  ever. 

In  the  case  of  a  distress  for  rent  arrear,  the  statute  17  Car. 
2.  c.  7.  has  prescribed  to  the  defendant  a  mode  of  proceeding 
in  the  four  following  cases : 

L  If  the  plaintiff  shall  be  nonsuit,  before  issue  Joined,  in 
any  suit  of  replevin  by  plaint  or.  writ  lawfully  removed  : 

The  defendant  must  make  a  suggestion  in  nature  of  an 
avowry  or  cognisance  for  the  rent  arrear,  whereupon  the 
court,  itpon  prayer  of  the  defendant,  will  award  a  writ  of 
inquiry  touching  the  sum  in  arrear  at  the  time  of  the  dis- 
tress, and  the  value  of  the  distress.  On  the  return  of  the 
inquisition,  the  defendant  will  have  judgment  to  recover 
the  rent  arrear,  if  the  distress  ampunts  to  the  value  of  it ; 
if  not,  then  to  recover  the  value  of  the  distress^  with  full 
costs  (32). 

t  S  Inst.  341. 


and  the  plaintiff  has  been  nonsuited  there.  If  this  be  the  true  con^ 
Btniction,  it  will  follow,  that  so  long  as  the  cause  remains  in  the 
county  court,  the  plaintiff  may  replevy  the  distress  after  non* 
suit  there,  and  return  made  in  infinitum,  as  he  might  before  this 
statute. 

(30)  See  the  form  of  this  writ,  Gilb.  Repl.  Cap.  II.  S.  VII.  4. 

(31)  But  not  to  the  writ  of  inquiry  of  damages  on  stat.  2\  H*  8« 
c.  19.  Salk.  95.  or  on  stat.  17  Car.  2.  c.  ?•  Ventr.  64. 2  Wils.  1 17* 

(32)  For  the  form  of  prayer,  writ  of  inquiry,  and  judginent, 
where  the  distress  amounts  to  the  value  of  the  reat,  see  L»illy*t 
Entries,  3d  edition^  1758,  p.  6lO.  For  the  form  of  the  iudgment 
where  the  distress  is  of  less  value  than  the  rent,  see  Tidd*s  Piacti- 
cal  Forms,  M  ed»  p.  292,    If  the  plaintiff  be  nonprossed  after  de- 


REPLEVIN.  1127  , 

■ 

II.  If  the  plaiBtiff  shall  be  nonsuit,  after  cognisance  or 
avowry  made,  and  issue  joined: 

In  this  case  the  jurors  that  are  impanelled  to  inquire  of 
such  issue,  shall,  at  the  prajrer  of  tae  defendant,  inquire 
concerning  the  sum  of  ^tbe  arrears  and  the  va^ue  of  the 
distress,  aud  thereupon  the  defendant  is  entitled  to  the  same  « 
Judgment  a#  in  case  I« 

III.  If,  after  cognisance  or  avowry  made,  and  issue  joined, 
the  verdict  shall  he  given  against  the  plaintiff : 

As  in  the  last  case,  the  jurors  that  are  impanelled  to  in- 
quire of  such  issue  shall,  at  the  prayer  of  the  defendant,  in« 
auire  concerning  the  sum  of  the  arrears,  and  the  value  of  the 
istress  (33),  and  thereupon  the  defendant  is  entitled  to  the  ^ 
same  judgment  as  in  case  !• 


mt>^ 


fendaiit  has  avowed,  for  want  of  a  plea  io  bar,  it  seems  unnecessary 
to  add  a  suggestion,  the  cause  of  the  distress  being  sufficiently  as* 
certained  by  the  avowry.  See  the  form  of  the  writ  of  inquiiy  ih 
this  case,  in  Tidd^s  Prac.  Forms,  1st  ed.  p.  163,  164,  ^ 

(33)  It  must  be  observed,  that  if  the  jurors  give  a  defective  ver- 
dict* t,  g.  .if  they  find  the  value  of  the  distressy  bat  omit  to  find  the 
sum  of  the  arrears,  this  omission  cannot  be  supplied  by  a  writ  of 
inquiry  ;  because  the  statute  directs  that  the  jurors,  who  are  im«9 
panelled  to  try  the  issue,  shall  inouire  concerning  the  sum  of  th^^ 
arrears.  Sheape  v«  Culpepper,  \  Lev*  355.  The  case  of  Sheape 
V.  Culpepper  was  recoguised  by  Lord  Hardwicke,  C.  J.,  in  R.  v. 
Kynaston,  B.  R.  T.  10  G.  9.  MS.,  where  it  was  holden,  that  the 
court  could  hot  supply  a  defective  verdict,  where  several  traverses 
had  been  taken'  on  a  return  to  a  mandamus,  under  the  statute 
9  Ann.  c.  20.  and  the  jury  had  omitted  to  find  damages  and  costs 
for  the  plaintiff.  See  also  Ca*  Temp,  Hardw.  297.  This  point  was 
a§aia  moved ioJEi^eman  v.  Lady  Archer,  2  Bl.  763.;  and  Gould,  J., 
then  expressed  a  doubt,  whether  a  writ  of  inquiry  could  be  granted 
to  supply  a  defcictive  verdict  for  the  defendant  in  the  case  of  an 
avowry  for  rent  arrear.  It  appears  clearly,  from  the  case  of  Sheape 
V.  Culpepper,  that  it  cannot.  And  in  a  more  recent  case,  where 
the  jury  found  a  verdict  for  the  avowant,  and  damages  to  the 
amount  of  the  rent  claimed  in  the  avowry,  but  did  not  find  either 
the  amoiyit  of, the  rent  in  arrear,  or  the  value  of  the  distrevsy  and 
jndgpnent  was  entered  for'  the  damages  assessed ;  it  wa!^  holden, 
that  this  judgment  was  erroneous,  and  could  not  be  amendied  into 
a  judgment  under  the  statute,  because  the  neglect  of  such  inquiry 
h^  ihgjurj  eoiuU  notibe  in  any  manner  supplied**  .Rees  y.  Mor- 
gBLOi  3  T»  JEL  349*    In  cases  where  the  court  is  not  re^train^d  by 

•  Balthe  cosft  ta.this  case  psroiUM  tbe  defendant  to  amead  liisjad^ei^t 

i.»  1.  .  o-   bjMterii^^^Qiw^QfjUw  judgment.  J     •>    ,  ... 
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IV.  If  judgment  be  given  upon  demurrer  for  the  avowant 
or  person  making  the  cognisance : 

In  this  case  the  court,  at  the  prayer  of  the  defendant,  will 
award  a  writ  to  inquire  of  the  value  of  the  distress  (34).  and 
iipon  return  thereof  the  like  judgment  shall  be  given  as  in 
case  I.,  that  is  to  say,  to  recover  the  rent  allied  to  be  in  ar« 
rear  in  the  avowry  or  cognisance,  if  the  distress  shall  amount, 
to  the  value  of  it ;  if  not,  then  to  recover  the  value  'of  the 
distress,  with  full  costs  (35). 

That  there  may  not  be  any  feilure  of  justice,  the  fourth  and 
last 'section  of  the  atatute  directs,  that  in  all  the  preceding 


the  express  words  of  the  stat.  17  Car.  9.  c.  7.  s.  2.  (which  relates  to 
rent  arrear  only)  an  inquiry  mav  be  granted  to  supply  omissioDS  on 
the  part  of  the  jury  at  the  trial  of  the  replevin.  Hence,  where  the 
defendant  avowed,  as  overseer  of  the  poor,  for  a  distress  for  a  rate 
under  stat.  43  Eliz.  c.  8.  and  at  the  trial  the  plaintiff  was  nonsuit* 
and  the  jury  was  discharged  without  any  inquiry  of  the  treble  da- 
mages given  b^  the  19th  section  of  that  statute  to  defendants  in 
case  of  a  nonsuit  after  appoirance ;  an  application  was  made  to  the 
court  that  the  avowants  might  have  a  writ  of  inquiry  awarded  to 
supply  this  defect,  which  application,  after  much  debate,  was 
gfanted.  Herbert  v.  Walters,  Ld«  Raym.  59.  Salk.  205.  Caith. 
d62.S.  C. 

A  similar  application  was  made  in  the  case  of  Valentine  t.  Faw* 
cett,  8  Str.  1 08 1 .  Ca.  Temp.  Hardw.  1 38.  where  a  verdict  had  been 
given  for  the.defendant,  who  had  avowed  under  the  same  statute 
43  Eliz.  c.  2.  Lord  Hardwicke,  C.  J.^  (with  whom  the  rest  of  the 
court  concurred)  was  of  opinion,  that  a  writ  of  inquiry  oueht  to  be 
granted,  upon  the  ground,  that  the  words  of  this  section  of  the  sta- 
tute were  sufficient  to  take  in  this  case,  viz.  **  that  defendant  shall 
recover  treble  damages,  to  be  assessed  by  the  same  juir,  or  writ  to 
inquire  of  the  damaifeMy  as  the  same  shall  require.*'  The  case  of 
Valentine  v.  Fawcett  was  recognised  in  Dewell  v.  Marshall,  8  BL 
R.  981.  and  3  Wils.  448.  in  which  the  court  awarded  a  supple- 
mental writ  of  inquiry,  after  verdict  found  for  the  defendant,  who 
had  avowed  under  the  statute  43  Eliz.  c.  8. 

(34)  The  amount  of  the  rent  alleged  to  be  due  in  the  avowry  w 
cognisance  beine  admitted  by  the  demurrer,  it  is  not  necessary  in 
this  case*  as  it  is  in  the  three  preceding  cases,  that  the  inquiry  should 
extend  to  the  amount  of  the  rent  in  arrear. 

(35)  See  the  forni  of  a  judgment  on  demurrer  for  an  avowant, 
prayer  of  writ  of  inquiry,  award  thereof,  writ,  return  of  the  value 
of  the  distress,  amounting  to  less  than  the  rent  alleged  to  be  due, 
and  final  judgment  thereupon,  in  Mounaoo  t.  Redsnaw,  1  Sawid. 
195. 
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cases  where  the  value  of  the  cattle  (36)  distrained  shall  not  be 
found  to  the  full  value  of  the  arrears,  the  party  to  whom  such 
arrears  are  due,  his  executors  or  administrators,  may,  from 
time  to  time,  distrain  again  for  the  residue. 

It  is  worthy  of  remark,  that  this  statute,  which  defines 
with  so  much  accuracy  the  mode  of  proceeding  to  be 
adopted  by  a  defendant,  who  succeeds  in  a  replevin  suit,  has 
not  superseded  the  judgment  at  common  law,  which  may  still 
be  entered,  if  the  defendant  shall  be  so  advised ;  for  the  sta- 
tute is  considered  as  giving  a  farther  remedy,  and  not  as  ex- 
tinguishing the  rem^y  to  which  the  defendant  was  entitled 
at  common  law.  Under  this  view  of  the  statute,  it  has  been 
holden*,  that  an  avowant  may  enter  a  common-law  judgment, 
and  also  pray  a  writ  of  inquiry  under  the  statute.  It  ought, 
however,  to  be  observed,  that  the  remedy  provided  by  the 
statute  is  attended  with  this  advantage,  that  the  writ  of  in- 
quiry awarded  under  it  may  be  executed,  notwithstanding 
tne  plaintiff  has  sued  out  a  writ  of  second  deliverance* 
(37) ;  whereas  the  writ  of  second  deliverance,  if  delivered 
to  the  sheriff  before  return  made,  openrtes  as  a  supersedeas 
to  the  writ  of  retorno  habendo  issuing  on  the  common  law 
judgments 


X.  Of  the  CostSy  and  herein  of  the  Costs  in  Error. 

1.  As  to  the  Plaintiff.'^At  the  common  law,  the  plaintiff 
obtaining  judgment  in  replevin  was  not  entitled  to  costs'; 
but  now,  by  the  stat  of  Gloucester,  6  Ed.  1.  c.  1.  s.  2.  the 
plaintiff  is  entitled  to  costs  in  all  cases  where  he  was  entitled 
to  damages  antecedently  to  the  statute  of  Gloucester;  of 
course,  therefore,  the*  plaintiff  is  entitled  to  costs  in  re- 
plevin. 

•  Baker  r.  Lade,  Carth.  9S4.  c  8  Intt.  341.  Sc  S.  P.  per  Holt,  C.  J., 

b  Cooper  r .  Sherbrook,  9  WiU.  1 1 6.  in  Prat  ▼.  Rut  leis,  1 2  M  od .  547 . 

d  Tidd*iPr.863.ed.sd. 


(36)  The  preceding  clauses  of  this  statute  mention  goods  and 
cattle  distrained,  hut  this  speaks  of  cattle  only.  The  omission  of 
the  word  **  goods"  in  this  clause  appears  to  be  casual* 

(37)  The  same  rule  holds  with  respect  to  the  writ  of  inljuiry  of 
damages  under  the  81  H.  8.  c.  19.  which  may  be  executed  after  a 
writ  of  second  deliverance  has  been  served.  Pratt  v«  Kutledge, 
Salk.  95, 
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3.  As  to  the  Defendant — ^At  the  common  law,  if  an  avowiy, 
or  cognisance,  or  justification,  was  found  for  the  defendant 
in  replevin,  or  if  the  plaintiff  was  otherwise  barred,  the  de- 
fendant was  not  entitled  to  costs ;  but  now,  by  stat  7  H.  8. 
c  4.  s.  3.,  "  persons  making  avowry,  cognisance,  or  justi- 
fication in  replevin,  or  second  deliverance  for  any  rent,  cus" 
torn,  or  sertice,  if  their  avowry,  &c.  be  found  for  them,  or  if 
the  plaintiff  be  otherwise  barred^  shall  recover  their  damages 
or  costs,  as  the  plaintiff  should  have  done  if  he  had  re- 
covered." 

And  by  stat  81  H.  8.  c.  19*  (which  permits  avowries,  ice. 
in  replevin  and  second  deliverance  to  be  made  by  the  lord,  &c. 
alleging  the  land  to  be  holden  of  him  without  naming  tl)e 
tenant,)  damages  and  costs  are  mren  ,to  defendants  in  replevin, 
nol'  only  in  the  cases  provided  for  by  the  preceding  stat  of 
7  H.  8.  c.  4.,  but  also  in  the  cases  of  avowries,  ice.  for  damage 
feasant,  or  for  other  rents,  if  such  avowries,  &c.  be  found  for 
them,  or  if  the  plaintiff  be  otherwise  barred. 

Upon  a  distress  for  an  heriot,  the  defendant  will  be  entitled 
to  costs,  but  not  upon  a  distress  for  an  amerciament,  because 
the  statute  extends  only  to  customs  and  services'", 

A  replevin  is  not  within  the  meaning  of  the  statute  8  &  9 
W.  3.  c.  11-  8. 1^  which  gives  costs  to  persons  who  are  im- 
properly made  defendants  in  actions  or  plaints  of  trespass, 
assault,  false  imprisonment,  or  ejectiojirma. 

Costs  in  Error. — By  stat  3  H.  7.  c.  10.,  reciting  that  writs 
'  of  error  were  often  brought  for  delay,  it  is  enacted,  "  That 
if  any  defendant  or  tenant,  against  whom  judgment  is  given, 
sue  any  writ  of  error  to  reverse  it,  in  delay  of  execution,  if 
judgment  be  affirmed,  &c.,  the  person  against  whom  the  writ 
of  error  is  sued  shall  recover  his  costs  and  damages  for  the 
delay  and  vexation." 

This  statute  applies  only  to  cases  where  the  judgment 
below  is  for  the  plaintiff:  and  subsequent  statutes,  viz.  3  Jac. 
1.  c.  8.  and  16  &  17  Car.  2.  c.  8.,  have  not  extended  the  de- 
scription of  persons  to  whom  relief  was  meant  to  be  given  by 
the  stat.  3  H.  7-  c.  10. 

Hence,  where  in  replevin  in  C.  B.',  the  defendant  made 
cognisance  for  rent  in  arrear,  and  had  a  verdict  and  judgment 
pursuant  to  the  stat  17  Car.  2.  c.  7.»  which  judgment  was 
affirmed  in  B.  R.  on  a  writ  of  error  brought  by  the  plaintiff. 
On  application  to  the  court  of  B.  R.,  that  the  defendant  in 

e  Porter  t.  Gray,  Cro.  Eliz.  300.  g  GoMiof  T.  Diat,  10  Eaat,  f . 

f  iDgle  r.  Wordsworth,  3  Burr.  1285. 
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error  might  be  allowed  interest  on  the  sum  recovered  by  the 
judgment  below,  by  force  of  the  stat  3  H.  7.  c.  10.,  the 
court  refused  to  grant  relief,  observing,  that  the  case  of 
Cone  V.  Bowles,  4  Mod.  7,  8.»  had  settled  the  question,  that 
an  avowant  in  replevin,  for  whom  judgment  below  waseiven, 
which  was  afterwards  affirmed  in  error  was  not  withm  the 
statute. 

By  Stat  8  &  9  W.  3.  c.  11.  s.  2.,  '^  Costs  in  error  are  given 
to  the  defendant,  where  the  judgment  below  is  for  him  and 
is  affirmed  on  error." 

This  statute  applies  only  to  those  cases^  where  judgment  is 
given  on  demurrer  for  defendants  below;  consequently,  where 
an  avowant  in  re))levin  for  rent  arrear  had  a  verdict  and  judg^ 
ment  below,,  which  judgment  was  afterwards  affirmed  on 
error ;  it  was  holden,  that  such  defendant  was  not  entitled  ta 
his  costs  under  the  preceding  statute. 

h  Golding  ▼.  Diai ,  lo  East,  4. 


(   iidd  ) 
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RESCOUS. 

1  HE  term  rescous»  as  far  as  relates  to  the  subject  of  this 
chapter  (l)»  means  the  setting  at  liberty,  against  law,  a  per- 
son arrested  by  process  or  course  of  law*. 

To  recover  a  compensation  for  this  injury  the  plaintiff  may 
bring  an  action  of  rescous,  or  an  action  on  the  case,  against 
the  party  guilty  of  the  rescous.  The  action  of  rescous  having 
fallen  into  disuse,  the  usual  mode  of  proceeding  is  by  an  ac- 
tion on  the  case,  to  support  which,  it  is  necessary  for  ttvs 
plaintiff  to  prove, 

1.  The  original  cause  of  action* 

fi.  The  writ  and  warrant,  by  the  production  of  copies  of 
them,  sworn  to  be  true  copies  by  a  witness  who  has  con^ 
par^  and  examined  them  with  the  originals. 

'  3.  The  manner  of  the  arrest,  in  order  that  it  may  appear  to 
the  court  whether  the  arrest  was  I^al  or  not;  for  without  a 
legal  anest  there  cannot  be  a  rescue. 

Mere  words  only,  as  if  the  officer  says  to  a  defendant, 
**  that  he  has  a  warrant  against  him,  and  that  he  arrests 
him,*'  will  not  constitute  an  arrest^,  if  the  defendimt  after- 
wards escapes  from  the  officer;  but  if  the  defendant  ac- 
Suiesces,  and  goes  along  with  the  officer,  this  will  be  consi- 
ered  as  submitting  himself  to  the  process,  and  as  coniplete 
an  arrest  as  if  the  officer  had  touched  the  person  of  the  de- 
fendant*. 

An  officer  having  two  warrants  in  his  pocket  against  the 
defendant'',  at  the  several  suits  x>{  A.  and  B.,  laid  nis  hands 
on  the  defendant,  and  said  to  him,  '*  I  arrest  you  by  virtue  9f 
a  warrant  that  I  have ;"  but  he  did  not  shew  the  defendant 
the  warrant,  nor  had  it  in  his  hand,  nor  told  the  defendapt 

a  1  Imt.  l6o.  b.  c  Horner  ▼.  Battyn,  B.  R.  H.  13  GM« 

b  GcBDcr  V.  S|Mirki,Satk.  79.  9  Bull.  N.  P.  63. 

d  Hodgei  V.  Marks,  Cro.  Jac.  49S. 


■■  1^ 


I 

(1)  For  rescous  of  distresses,  see  ante,  tit.  Distress,  sect.  VIII. 
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at  whose  Buit  he  arrested  him,  neither  did  the  defendant  de- 
mand to  see  the  warrant,  or  to  he  informed  at  whose  suit  he 
was  arrested.  It  was  holden,  Ist,  that  this  arrest,  without 
shewing  the  warrant,  and  without  mentioning  at  whose  suit 
the  detendant  was  arrested,  was  legal,  and  that  it  was  not 
incumbent  on  the  officer  to  shew  the  warrant  to  the  defend- 
ant, until  he  obeyed  and  demanded  it.  2dly,  That  this  ar- 
.  rest  was  l^;al,  although  the  officer  had  not  the  warrant  in  his 
hand,  and  although  he  had  two  warrants  in  his  pocket  for  the 
defendant;  for,  being  under  the  bailifTs  arrest,  he  was  in 
custody  for  all  causes  for  which  the  sheriff  had  made  his 
warrant  against  him,  although  the  sheriff  or  bailiff  did  not 
mention  any  specially. 

By  Stat  2P  Car.  2.  c.  7.  s.  6.  "  No  person  upon  the  Lord's 

day  shall  serve  or  execute  any  writ,  process,  warrant,  order, 

juagment,  or  decree,  (except  in  cases  of  felony  or  breach  of 

.  the  peace)  but  the  service  of  every  such  writ,  &c.  shall  be 

void  to  all  intents  and  purposes." 

As  it  is  matter  of  public  policy*,  that  proceedings  of  the 
nature  described  in  the  statute  should  not  be  executed  on  a 
Sunday,  the  regularity  or  irregularity  of  them  cannot  depend 
on  the  a^ent  of  the  party  afterwards  to  wave  an  objection  to 
such  proceedings,  because  they  are  in  themselves  absolutely 
void  by  the  statute. 

In  the  construction  of  this  8tatute^it  has  been  holden,  that 
an  arrest  cannot  be  made  on  a  Sunday  for  non-payment  of  a 
penalty  by  a  defendant  who  has  been  convicted  on  a  penal 
statute* 

The  statute  prohibits  original  arrests  only  on  Sundays. 

Hence  a  defendant,  who  wrongfully  escapes  from  the 
custody  of  the  law,  may  be  retaken  upon  a  Sunday,  on  fresh 
pursuit^,  or  by  virtue  of  an  escape  warranty  which  is  in  the 
nature  of  fresh  pursuit,  for  it  is  not  original  process,  and  a 
commitment  upon  it  is  only  the  old  commitment  continued 
down. 

But  after  a  voluntary  escape,  defendant  cannot  be  retaken 
on  a  Sunday  ^ 

So  where  A.  was  arrested  at  the  suit  of  B.,  and  discharged, 
the  sheriff  not  knowing  that  there  was  also  a  detainer  in  his 
office  against  A.  at  the  suit  of  C.  and  on  the  Sunday  follow- 
ing the  sheriff  arrested  A.  at  the  suit  of  C,  the  court  dis- 

e  Taylor  ▼.  Pbillipi,  3  East,  155.  h  Adjudged  in  Pftrker  ▼.  Moor,  Lord 

/  R.  ▼.  Myen,  I  T.  R.  365.  Raym.  lostt.  Salk.  696.  (>  Qrlod.  c>5. 

f  Admitted  in  Parker  ▼.  Moor,  Salk.  i    Featberstonebaugh  *  v.     Atkinnon, 

69§.  Barnes,  373. 
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charaied  him  out  of  custody,  considering  the  anest  on  die 
Sunday,  either  as  an  original  taking,  \7hicn  was  prohibited  by 
the  statute,  or  as  a  retakiug  after  a  voluntary  escape,  which 
was  bad  under  the  authority  of  the  preceding  case^,  where 
the  distinction  between  a  voluntary  and  a  negligent  escape 
was  recognised. 

A  person  may  be  arrested  on  a  Sunday  on  an  attachment 
for  a  rescue'.  But  a  rule  nisi  for  an  attachment  for  non-pay- 
ment of  a  sum  of  money,  pursuant  to  the  master*s  allocatur, 
cannot  be  served  on  a  Sunday  ^. 

If  a  defendant",  after  an  arrest  on  mesne  process,  is  rescued 
as  he  is  conducting  to  gaot,  the  only  remedy  which  the  plain- 
tiff has,  is  by  an  action  a^inst  the  rescuers,  sinoe  the  sheriff 
is  excusable  by  reason  of  the  rescue;  for  on  mesne  process 
the  sheriff  is  not  bound  to  take  the  posse  comitatus  with 
him,  and  therefore  upon  such  process  it  is  a  good  return 
to  return  the  rescous  (2).  In  an  action  against  the  she- 
riff for  an  escape  on  mesne  process,  if  he  pleads  a  rescue, 
it  is  not  incumbent  on  him  to  shew  that  the  rescue  was  re- 
tumed^. 

4.  The  plaintiff  must  prove  the  damage  sustained  by  the 
rescue,  viz.  the  loss  of  the  debt  by  reason  of  tlie  escape  of  the 
defendant  (S). 


fc  Atkioton  y.  Jameion,  5  T.  R.  85. 

J   WiUes,459. 

in  M41ebain  ▼.  SmiUi,  8  T.  R.  86. 


n  May  ▼.  Froby,  Cro.  Jac.  419. 
o  Gorges  v.  Gore,  3  fjtr,  46. 


(2)  If  the  party  is  once  within  the  walla  of  the  prison  *,  though 
the  custody  is  on  mesne  process  only,  yet  a  rescue  thence  by  any 
persons  (except  the  king's  enemies f)  will  not  excuse  the  sheri£u 
So  on  writs  of  execution  the  sheriff  cannot  return  a  rescue :  for  the 
law  supposes  that  the  sheriff  is  attended  with  his  posse  comitatus^. 
So  if  tne  defendant  is  brought  out  of  prison  after  judgment,  and 
before  any  charge  in  execution,  on  a  habeas  corpus,  and  is  rescued 
on  the  way  to  the  judge's  chambers,  the  sheriff  will  be  answerable 
in  an  action  for  an  escape;  for  it  is  his  duty,  and  so  he  is  directed 
by  the  writ  to  provide  for  the  sure  and  safe  conduct  of  the  party  §• 

(3)  With  respect  to  damages.  Holt,  C.  J.,  in  Wilson  v.  Gary, 
6  Mod.  211.  said,  that  the  offenders  were  not  entitled  to  any  favour, 
because  they  were  guilty  of  a  violence  against  the  process  of  the  law, 
and  therefore  this  case  was  not  to  be  compared  to  the  case  of  a  ne* 
gligent  escape. 

*  May  T.  Proby,  i  Roll.  Rep.  441.  reiclred  per  tot  car.  recognised  In  1  St/. 

435. 
t  Per  Coke  in  his  report  of  Southcote't  case,  4  Co.  84.  a. 
X  May  ▼.  Froby,  1  Rol.  Rep.  441.    Resolved  per  tot.  cur* 
§  Crosipton  v.  Ward,  Str.  439* 


(  IIM  ) 


CHAP.  XXXV. 


SHIPPING. 

-  •  I 

F  

T.  Q/*  ihe  Ship^Regisirif  Statutes. 

11.  0/  Seamens^  Wages,  and  ihe  several  Statutes 
relating  t/iereto,  viz.  Stat.  2  G.  2.  c.  36.-— 
31  G.  3.  e.  39.-37  (?-  3.  c.  73.— fi  G.  1. 

c.  24. 


•  i 


•       « 
,  I.j  Q/*  iAe  Ship-Reghtry  Statutes. 

LL  merchant-ships  employed  upon  the  sea*,  whether  m 
the  coasting-trade,  or  distant  voyage^,  having  a  deck,  or  being 
of  the  burthen  of  15  tons  and  upwards,  and  either  built  in 
Great  Britain  or  Ireland,  Guernsey,  or  the  Isle  of  Man,  or 
the  colonies,  plantations,  islands,  and  territories,  under  the 
dominion  of  his  Majesty,  in  Asia,  Africa,  or  America,  or 
taken  m  lawful  war  and  condemned  as  prize,  (with  the  ex- 
ception of  vessels  not  exccedins^  tO  tons,  and  not  having  a 
whole  deck,  and  solely  employed  in  the  Newfoundland 
fishery,)  are  re(juired  to  be  registered  in  the  manner,  and  ac- 
cording to'the  torm,  prescribed  by  stat.  26  G.  3.  c.  Co:  And 
by  the  17th  section  of  the  same  statute  it  is  enacted,  •*  that 
when  the  property  in  any  vessel  belonging  to  any  of  his  Ma- 
jesty^s  subjects  shall  be  transferred  to  any  other  of  his  Ma- 
jesty's subjects,  in  whole  or  in  part,  the*^  certificate  of  the  ' 
registry  of  such  vessel  shall  be  truly  and  accurately  recited, 
in*  w<>rds  at  length,  in  the  bill  of  sale  thereof,  and  that 
otherwise  such  bill  of  sale  shall  be  void,  to  all  intents  and 
purposes." 

The  words  of  this  section  are  general,  and  extend, to  all 
transfers  of  property  in  ^a  ship  to  British  subjects,  \v:v /her 
tfaie  ^hip  be  in  port  or  at  sea. 

In  trover  for  a  ship^  it  appeared  that  B.,  bi  i;:,  !::vL  ;v  i  to 

ft  Vessels  employed  in  inland  naviffa-    b  P '^.1  :•"""   v.  ll:':„..t    xvA   otl.crsj 
tion  anly  are  iiot  w'thin  thcs(   sta-         3  1.  .C.  \,'i. 
fates.  Larochi:  v.Wik€iv.i>i)  IVdi'.^s 
W.  P.O.  140. 
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the  defendants  in  a  large  sum  of  money,  gave  them  his  pro- 
missory note,  payable  m  three  months ;  and  by  way  of  8ecu« 
rity  executed  to  them  a  bill  of  sale  of  the  ship  in  question 
(then  at  sea).  The  bill  of  sale  was  absolute  on  the  face  of  it, 
but  it  did  not  contain  a  recital  of  the  certificate  of  the  re* 
gistry,  as  req^uired  by  the  preceding  section.  At  the  time 
when  B.  executed  this  bill  of  sale,  he  deposited  it,  together 
with  the  grand  bill  of  sale,  with  the  defendants,  who  gave 
him  an  acknowledgment  in  writing,  promising  to  return  the 
same  upon  payment  of  the  note.  Before  the  note  became 
due,  B.  committed  an  act  of  bankruptcy.  The  ship  arrived 
in  England  some  months  afterwards,  when  the  defendants 
took  possession  of  her.  It  was  holden,  1.  that  the  transac- 
tion could  not  be  considered  as  a  mere  deposit;  it  was  an 
absolute  bill  of  sale,  and  the  acknowledgment  signed  by  the 
defendants  only  gave  a  right  of  action  to  the  vendor  in  cas^ 
the  bill  of  sale  was  not  returned,  but  did  not  affect  the  pro^ 
perty  in  the  ship ;  and  although  the  ship  were  at  sea  at  the 
time  when  the  bill  of  sale  was  executed,  yet  the  statutes  ap- 
plied to  transfers  of  ships  at  sea,  and  consequently  the  requi- 
sitions of  the  act  not  having  been  complied  with,  thelili  of 
sale  was  void  (I).  2.  That  the  defenoants  had  not  any  lien 
on  the  ship;  for^Ithough  as  against  the  bankrupt  they  might 
have  had  such  a  lien,  yet  by  means  of  the  bankruptcy  the 
rights  of  third  persons  had  intervened,  and  all  the  creditors 
of  the  bankrupt  had  an  equitable  lien  on  his  estate,  and  were 
entitled  to  an  equal  distribution,  and  where  two  equitiet 
concur,  the  legal  title  must  prevail. 

truly  and  accurately.'] 

A  mere  clerical  mistake  will  not  vitiate  the  bill  of  sale, 
where  the  certificate  is  in  effect  the  same  with  the  recital 
of  it,  and  the  error  is  apparent  on  the  face  of  the  instru- 
ment^, but  a  substantial  variance  between  the  certificate 
of  registry  and  the  recital  thereof  in  the  bill  of  sale  will  be 
fatal<>. 

By  a  subsequent  stat.  34  G.  3.  c.  68.  s.  14.  leciting,  thtt 

€  RoUeitou  ▼.  Smitb,  4  T.  R.  1 61 .        d  Wetterdell  f .  Dftle,  7  T.  R.  aoS. 


( 1)  A  bill  was  afterwards  filed  by  the  defendants  in  the  Ceuit  if 
Chancery,  against  the  assignees  of  the  bankrupt,  praying  t#  hare  • 
valid  bill  of  sale  execCited  to  the  defendants ;  but  the  bill  was  dis- 
missed, on  the  ground  that  the  defendant  had  no  equitable  titk 
under  the  defective  bill  of  sale.  3  Bro.  Ch«  C.  671*  recoguiied  is 
Camden  v.  Anderson,  5  T.  R.  709* 
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upon  the  preceding  clause  doubts  had  arisen  whether  every 
transfer  ot  property  was  required  to  be  made  by  an  instru-» 
ment  in  writing,  and  whether  contracts  for  the  transfer  might 
not  be  made  without  such  an  instrument,  it  is  enacted,"  Tliat 
no  transfer,  or  agreement  for  transfer,  of  property  in  any 
vessel,  shall  be  valid  for  any  purpose,  either  in  law  or  equity, 
unless  such  transfer,  &c.  shall  be  made  by  bill  of  sale,  or 
instrument  in  trri/i/iif,  containing  such  recital  as  is  prescribed 
by  that  clause." 

The  17th  section  of  the  stat.  36  G.  3.*  which  requires  the 
recital  of  the  certificate  of  the  registry  in  the  bill  of  sale,  doea 
not  require  the  recital  of  the  indorsements  made  on  such  cer- 
tiiicate  upon  every  successive  transfer;  but  by  the  very  terms 
of  the  Stat.  34  G.  3.  c.  68.  s.  15.  the  contract  is  void,  unless 
such  indorsements  are  made. 

A  bill  of  sale  was  executed',  whereby  the  property  in  a 
fthip  was  assigned  to  A.  B.,  in  trust  for  all  the  underwriters 
on  the  ship,  by  a  certain  policy,  in  proportion  to  their  re- 
spective pavments,  without  naming  theln.  It  was  contended, 
that 'this  bill  of  sale  being  in  trust  for  un-named  persons,  did 
not  convey  the  legal  interest  in  the  ship  to  A.  B.,  inasmuch 
*  as  the  policy  of  the  register-laws  required  that  there  should 
not  be  any  distinction  between  legal  and  equitable  titles,  and 
consequently  a  person  could  not  be  the  legal  owner  of  a  ship, 
unless  he  was  beneficially  interested  therein,  and  his  name 
appeared  on  the  documents  required  by  those  statutes.  But 
the  court  were  of  opinion,  that  supposing  the  bill  of  sale  to 
be  void,  it  was  at  most  void  only  as  to  the  objects  of  the 
trust,  and  so  that  the  execution  of  the  trust  could  not  be  en- 
forced by  law ;  but  that  there  was  not  any  such  illegality  af- 
fecting tlie  trustee  himself,  as  would  prevent  the  property 
from  vesting  in  him  in  the  first  insLance. 

If  there  be  an  instrument  purporting  to  convey  the  ship  to 
a  lender,  for  securing  money,  the  instrument  doing  that  must 
pursue  all  the  requisites  ot*  the  register-acts^,  althous;h  the 
ship  be  delivered  on  the  advance  of  the  money  ;  and  the  ship 
cannot  be  retained  until  payment  of  the  money.  These  sta- 
tutes do  not  prevent  a  person  having  a  lien  on  the  papers  do- 
^posited  with  him  of  a  ship  which  he  is  commissioned  to  seU\ 

^  Thougli  a  bill  of  sale  by  way  of  nmi'tgage  may  be  void*, 
as  such,  for  not  reciting  the  certificate  of  registry,  yet  tlie 

c  dpadocc  v.  CoJnor,  l  Bos.  Sc  Pul.  g  Wilson  v.  Heather,  r>  Taunt.  04 3. 
^        4H3.  h   !*.!t'stacr  V.  AtUins,  s'l  aunt.  3yi. 

f.  itanl^  Y.  Hubhnrd,  4  H&«t;  no.  See     i    Knrisou  v.  Coic,  a  East,  »31. 

Ablxtes  I «: mark 8,  p.  l>.s.  anJ  Curtit* 

%.  Perry,  tj  Vcs.  juu  7.jy. 
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mortgagor  may  be  sued  on  a  collateral  covenaut  for  the  pey-^ 
ment  of  the  money  contained  in  the  same  deed. 

The  further  regulations  prescribed  by  these  statutes  ate 
as  follows: 

I.  When  the  sale,  or  agreement  for  sale,  of  one  or  more 
shares  in  a  ship,  after  registering,  takes  place  in  the  port  to 
which  the  ship  belongs  (2) : 

Such  sale*^,  &c.  must  be  acknowledged  by  an  indorse- 
ment (according  to  the  prescribed  form*)  on  the  certificate  of 
the  register,  before  two  witnesses,  expressive  of  the  place 
of  residence  of  the  persons  to  whom  the  property  is  trans- 
ferred; or  if  such  persons  are  resident  in  a  British  factory^, 
out  of  the  king's  dominions,  the  name  of  such  factory :  or 
if  they  are  resident  in  a  foreign  town  or  city,  and  are  not 
members  of  a  British  factory,  the  name  of  such  town,  &c. 
and  of  the  house  or  partnership  in  Great  Britain  or  Ireland, 
for  or  with  whom  they  are  agents  or  partners ;  and  a  copy  of 
this  indorsement  must  be  delivered  by  the  party  to  whom  the 
transfer  is  made,  or  his  agent**,  to  the  registering  oSicer,  who 
is  required  to  cause  an  entry  thereof  to  be  indorsed  on  the 
affidavit,  on  which  the  original  certificate  of  registry  was  ob- 
tained, and  to  make  a  memorandum  of  the  same  in  the  book 
of  registry,  and  give  notice  thereof  to  the  commissioners  of 
customs. 

II.  When  the  sale,   or  affreement  for  sale,  takes  place^ 
during  the  absence  of  the  snip  from  the  port  to  which  she 
belongs,  so  that  an  indorsement  on  the  certificate  cannot  be 
immaiiately  made*: 

Such  sale,  &c.  must  be  made  by  bill  of  sale,  or  other  iii- 
ftrument  iu  writing,  and  a  copy  of  the  same  (3)  is  to  be  dc'^ 

k' Slat.  7  &8  VV.3.C.  29.  t.  SI.  n  84  G.  3»c.68.t.  is. 

\    34  G.  3.  C.  68.  H.  15.  O  34  G.  3.  G.  68.  ■•  l6. 

IU  26  G.  3.  c.6o.  8.  16. 


(2)  The  port  to  which  a  ship  belong  is  ascertained  by  stat.  96 
G.  3.  c.  Go.  s.  5.  to  be,  that  **  from  and  to  which  she  shall  usually 
trade,  or  being  a  new  ship,  shall  intend  to  trade,  and  at  or  near 
which  the  husband  or  acting  owner  usually  residet^*'* 

(3)  **  The  legislature,  in  this  case,  considering  that  the  captura 
would  do  that  which  he  ought  to  do,  namely,  have  his  certificate  of 
registry  on  board  with  him,  substitutes  a  copy  of  the  bill  of  sale  io 
tJie  place  of  the  indorsement  on  the  certificatfe,  still'  preserving  the 
other  regulations  ;  and  this  is  to  serve  till  within  teH  days  af\erthe 
return  of  the  ship  to  her  port,  when  the  indorsement  before  re*- 
quired  is  to  he  made,  and  the  other  acts  to  be  done  as  bel'or^  men- 
tioiied/'     Per  Lawrence,  J.,  in  Hay  ten  v.  Jackson,  Q  East^  5^5* 
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Uvered  to  the  proper  officer,  and  as  in  th«  preceding  case  an 
entiy  thereof,  indorsed  on  the  affidavit,  a  memorandum  made 
in  the  book  of  registers,  and  notice  given  to  the  commis* 
sioners  of  customs ;  and  within  ten  days  after  the  ship  returns 
to  the  port  to  which  she  belon^s^  an  indorsement  is  to  be  made 
and  signed  by  the  owners  or  their  agent,  and  a  copy  thereof 
delivered,  as  before-noentioned,  otherwise  the  bill  of  sale  shall 
be  void;  and  as  before,  au  entry  thereof  is  to  be  indorsed, 
and  memorandum  made. 

The  object  of  these  regulations  is,  that  by  referring  to  the 
documents  at  the  cu8tom*house,  persons  may  know  to  whom 
tb^  property  in  the  ship  belongs  at  any  time  (4) ;  and  it  is  to 
be  observed,  that  these  provisions  were  intended  to  embrace 
every  case  of  the  transfer  of  property  in  a  ship,  and  they 
apply  to  any  alteration  of  property  in  the  ship,  whether  the 
same  be  made  by  the  transfer  of  the  whvle^  or  by  the  sale  of 
any  share  or  number  of  shares  therein,  amounting  to  less 
than  the  whole  interest  in  such  ship'.  But  it  is  not  neces* 
sary,  that  upon  a  transfer  of  a  share  in  a  vessel,  the  indorse- 
ment upon  the  certificate  should  express  the  share  to  be  all 
the  vendor's  interest  ">« 

A  bill  of  sale  was  executed  by  a  sole  owner  of  a  vessel 
belonging  to  the  port  of  Sunderland',  to  a  vendee  residing  ih 
London,  at  the  time  when  the  vessel  was  in  the  port  of  Lou^ 
don ;  the  requisites  of  the  stat.  7  &  8  W.  3.  c.  22.  s.  21.  only 
had  been  complied  with,  and  not  the  requisites  of  the  I5th 
or  16th  sections  of  stat.  34  G.  3.  It  was  holden,  that  the  bill 
of  sale  was  void ;  for  if  the  ship  were  not  so  absent,  &c.  as 
to  bring  her  within  the  16th  section,  then  the  requisites  of  the 
15th  section  ought  to  have  been  complied  with;  and  Law«> 
rence,  J.  observed,  that  it  was  not  sufficient  for  the  vendee  to 
have  complied  with  the  requisites  of  the  stat  7  &  8  W.  3. 
c.  22.  8.  21.  which  requires  a  register  de  novo  upon  any  trans- 
fer of  property  to  another  port;  because  such  transfer  might 
take  place  without  any  change  of  the  property  to  another, 
the  property  continuing  in  the  same  owner ;  that  the  object 
of  the  legislature  there  was  to  provide  for  the  transfer  of  pro- 

p  Bloxam  ▼.  Hobbard,  5  Eaft,  437.        r  Hay  ton  v.  Jackson,  8  East,  si  1. 
^  Underwood  ▼.  Millu*,   1  Tannt.  R. 

387/  

(4)  "  The  object  of  the  legislature,  in  requiring  the  several 
tlkings  to  be  done  which  are  luontiuoed  in  the  loth  and  l6th  sec* 
tions  of  the  act,  was  to  enable  the  public  to  trace  fiotn  port  to  port 
to  whom  the  property  in  British  ship  belonged..*'  Per  Grose,  J.^ 
Hajton  r.  Jackson,  8  East,  d'^^. 
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perty  in  a  ship  from  one  port  of  registry  to  another;  but  it 
did  not  direct  the  mode  in  which  tlie  transfer  of  property 
from  one  person  to  another,  in  another  port,  was  to  be  made ; 
that  direction  was  supplied  by  stat.  25  Geo.  3.  and  34  Geo.  3. 

The  16th  section  of  the  stat  34  Geo.  3.  c.  68.  does  not  ex- 
tend to  the  case  of  a  ship,  which  having  been  registered  at 
one  port  is  sold,  while  at  sea^  to  a  purchaser  residing  at 
another  port  in  this  kingdom.  In  such  case  a  registration  de 
novo  in  the  port  to  which  the  ship  is  transferred  by  the  pur- 
chaser on  her  return  is  sufficient'. 

III.  Wlien  the  sh  ip-o wners  are  resident  i  n  a  country  not  under 
the  king's  dominions S  as  members  of  a  Brinanr  factory,  or 
are  agents  for,  or  partners  in,  a  bouse  or  pati^^rship,  carry- 
ing on  trade  in  Great  Britain  or  Ireland,  at  tJie  time  when  the 
transfer  is  made,  so  that  the  preceding  i^uisites  cannot  be 
immediately  complied  with,  six  months  are^Ilowed  after  the^ 
transfer  for  complying  with  them ;  but  it  is  required,  that 
within  ten  days  after  the  arrival  of  such  owners  or  their 
agents  in  this  kingdom,  if  the  ship  be  in  any  port  in  this 
kingdom,  if  not,  then  within  ten  cays  after  such  ship  shall 
so  arrive,  an  indorsement  shall  be  made  by  the  owners  or 
their  agent,  and  a  copy  delivered  as  before-mentioned,  other- 
wise the  bill  of  sale  to  be  void,  and  an  entry  must  be  in- 
dorsed, and  memorandum  made  as  before. 

Having  premised  that  one  of  the  great  objects  of  the  pre- 
ceding regulations  is  to  prevent  foreigners  from  being  con- 
cerned in  British  ships,  without  being  at  the  same  time  sub- 
ject to  the  disadvantages  attending  that  character,  I  shall  sub- 
join some  remarks  founded  on  the  judicial  determinations 
which  have  been  made  on  this  subject 

1st,  It  is  to  be  observed,  that  the  preceding  requisitions 
Consist  of  two  series  of  acts ;  one  to  be  performed  by  the  im- 
mediate parties  to  the  sale  or  transfer;  the  other  by  the  pub- 
lic oUicers;  and  it  has  been  holden**,  that  although  the  pro- 
visions, of  the  statutes  be  imperative  as  to  the  acts  required 
to  be  (lone  by  the  pacttes  themselves,  yet  they  are  directory 
only  as  to  the  acts  required  to  be  done  by  the  public  officers, 
and  consequently  an  omission  of  any  of  these  requisites,  on 
the  part  of  the  public  officers,  will  not  vacate  the  contract; 
e.  g.  the  delivery  of  a  copy  of  the  bill  of  sale  of  a  ship  at  sea 
to  the  registering  oflicer  is  an  act  required  to  be  done  by  the 
party  to  whom  the  transfer  is  made;  if  this  act  be  omitted, 

t  Habbard  r.  Johnstone,    in    Error,     t  .')4G.  3>  c.  69.  6.17. 

Lxch.  Cb.,  fiv«  judges  against  twu.     u  Heatb  v.   Hubbard,    4   East,  1 10. 
3  Tauut.  i//.  Hatch  ford  r.  Meadyws,  3  lUp>  i<- 

P.  C.ti9. 
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the  transfer  is  void  (5);  but  if  the  officer  neglect  to  indorse 
the  entry  of  the  transfer  on  the  oath  on  which  the  original  cer- 
tificate of  registry  was  obtained,  and  to  make  a  memorandum 
thereof  in  the  book  of  registry,  and  to  give  notice  of  the  same 
to  the  commissioners  in  London,  such  omission  on  the  part 
of  the  officer  will  not  vacate  the  contract*. 

2dly,  Where  there  is  not  any  time  limited  for  the  per- 
formance of  the  act  required  to  be  done  by  the  party,  (as 
e.  s^,  under  the  Kith  section  of  stat.  34  G.  3,  c.  6*8.  no  time  is 
limited  for  the  delivery  of  the  copy  of  the  bill  of  sale  by  the 
party  to  whom  the  transfer  is  made,  to  the  registering  olhcer',) 
the  statute  is  to  be  construed  as  if  it  had  directed  that  the 
act  should  be  done  within  a  reasonable  time. 

3d]y,  Although  the  bill  of  sale*,  or  other  such  instrument, 
has  its  operation  from  the  time  when  the  requisites  imposed 
on  the  parties  to  the  sale  have  been  complied  with^  yet  no  re- 
lation will  be  allowed  to  hold  good,  so  as  to  make  the  con- 
veyance effectual  from  any  antecedent  time. 

In  an  action  of  trover  for  a  ship*,  brought  by  the  plaintifTs 
assignees  of  B.,  a  bankrupt,  against  the  defendant,  who 
claimed  two-third  parts  of  the  ship,  as  the  vendee  of  B.  be- 
fore his  bankrupt!  y;  it  appeared  that  B.,  being  indebted  to 
the  defendant  in  more  than  the  value  of  his  share  of  the  ship, 
in  August,  1800,  made  a  bill  of  sale  thereof  to  die  de- 
fendant, and  sent  it  to  him,  but  the  defendant  declined  ac- 
ccptinsT  it  until  the  15th  of  November  following,  and  on  the 
lf>th  November,  B.  became  a  bankrupt.  On  the  oth  of  De- 
cember, and  not  before,  the  retjuisites  of  the  stat  34  G.  3. 
c.  OS.  s.  1().  in  respect  of  the  transfer  of  ships  not  in  port 
were  complied  with,  and  within  ten  da}^s  after  the  return  of 
the  ship  to  port,  an  indorsement  was  regularly  made  on  the 
certificate  of  the  registry,  and  the  other  requisites  of  the  act 
complied  with.  It  was  holden,  that  the  bill  of  sale,  made  by 
the  bankrupt  to  the  defendant,  had  no  operation,  until  the 

X  Underwood  r.  Miller,  i  Taaut.  R.  Moss  v.  Charuork,  2  East,  404.  The 

387-  aaine  point    was   aUo  ariuiiUeti  in 

y  Palmer  T.  Moxon,  s  M.  &  S.  43.  Young  ▼.  Bnmder,  8  East,  10. 

z  Per  Lawretice,  J.  deliveriu{(  the  opi-  a  Moss  v.  Cltaruock,  12  East,  099.  But 

nion  of  Le  Blanc,  J.  and  himself,  in  sec  s  M.  &  S.  50. 

(5)  The  purchaser  havinj^  omitted  to  deliver  the  copy  of  the  hill 
of  sale,  cannot  make  a  title  to  the  sliip  per  saitum,  by  j^jetting  her 
registered  de  novo  in  another  port,  wiiere  he  resided  at  the  time; 
for  whatever  may  amount  to  a  transfer  of  a  ship  to  another  port 
vrfthin  the  meaning  of  the  statutes,  in  no  case  can  such  transfer  be 
made  by  one  who  has  no  interest  in  the  ship.  Heath  v.  Hubbard; 
A  East,  110. 
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requisites  of  the  statute  were  complied  with,  that  is,  not 
until  after  the  bankruptcy ;  that  it  was  contrary  to  the  pcAicf 
of  the  register  acts  to  permit  the  conveyance  to  be  made  ef- 
fectual by  relation  from  any  antecedent  time,  and  conse- 
quently that  the  assignees  were  entitled  to  recovec 

4thly,  These  statutes  relate  to  transfers  made  by  the  act  of 
the  party  only**,  riz.  from  a  former  oxtntr^  to  a  new  owner  ; 
and  where  the  transfer  is  capable  of  being  efiectuated  in  the 
ordinary  way,  by  the  mere  operation  of  an  instrument  of  as- 
signment from  the  one  party  to  the  other,  and  do  not  relate  to 
transfers  deriving  their  effect  by  peculiar  provision  or  opera- 
tion of  law,  as  assignments  by  commissioners  of  bankrupt  to 
assignees  under  the  bankrupt  laws  do ;  or  titles  passing  to 
executors  or  administrators  in  case  or  death.  In  these  cases 
a  title  may  be  transmitted  without  any  of  the  forms  required 
by  the  statutes;  and  as  a  title  may  be  transmitted  without « 
these  forms  in  the  case  of  a  bankruptx^y  generally,  it  may  bej 
BO  done  in  a  case  falling  within  the  scope  and  object  of  the 
Stat.  21  Jac.  1.  c.  19  ^ 

Trover  for  ship*.  B.  being  the  registered  owner,  executed 
a  bill  of  sale  of  tne  ship  to  S.  as  a  securitj^  for  advances  which 
had  been  made  by  S.  to  B.  At  the  time  of  the  execution  of 
the  bill  of  sale  the  ship  was  at  sea ;  she  returned  the  latter 
end  of  the  year  1811.  S.  did  not  take  possession;  but  in  May 
1812,  the  ship  was  registered  in  the  name  of  S.  Notwith- 
standing this  alteration,  the  ship  continued  under  the  orders  of 
B.,  who  fitted  her  out  for  thfe  whale  fishery,  appointed  the 
captain,  and  exercised  all  the  ordinary  acta  of  ownership. 
S.  became  a  bankrupt;  the  ship  returned,  and  shortly  after 
B.  became  a  bankrupt.  The  question  was,  whether  6.  was 
the  ostensible  owner  under  the  stat  21  Jac.  c.  19.  s.  11.  so  as 
to  give  his  assignees  a  claim  to  the  ship;  the  court  were  of 
opinion,  that  B.  was  the  ostensible  owner. 

Lastly,  It  will  be  observed,  that  the  register  is  directed  to 
be  kept  not  for  the  sake  of  the  persons  making,  or  the  persons 
accepting  the  transfer;  but  for  purposes  of  public  policy; 
hence,  to  charge  a  pereon  as  owner  of  a  ship,  it  is  not  suf- 
ficient merely  to  produce  the  register;  for  that  cannot  be 
made  evidence,  even  prima  facie^  unless  the  person  intended 
to  be  charged  is  connected  with  the  entry,  and  it  is  shewn 
that  every  thing  has  been  done  by  his  authority*  or  adoption. 

It  remains  only  to  mention  the  cases  in  which  the  statutes 

h  Bloxam  t.  HnblMird,  a  EaM,  AQ9.  e  Tnzer  ▼.  EepkiiiK,  s  Camp.  N.  P- 

c  Robinson  r.  Mac(k>nucll|,  B.  R.  Trio.  C.  170.  and  9  Taunt.  5.  S.C.  Tinkter 

."16  G.  3.  T.  Walpole,  14  East,  326. 
il  S.C. 
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lequire  or  permit  the  officeis  to  make  a  registry  de  novo,  and 
these  are  as  follows^  : 

Firsts  where  the  old  certificate  has  been  lost  or  mislaid*; 
^dlv,  where  the  certificate  is  wilfully  detained  by  the  mas- 
ter^ ;  3dly,  where,  after  a  transfer  of  part  of  the  property  in 
the  same  port,  the  owners  of  the  part  not  transferred  desire 
%  new  register*;  4thly,  where  the  ship  is  altered  in  form  or 
burthen^;  and  Mhly,  upon  any  transfer  of  property  to  ano- 
ther port*.  The  statute  of  King  William  also  required  a  new 
roister  in  case  of  a  change  of  the  ship's  name"*,  but  this 
change  is  now  altogether  prohibited". 


II.  Of  Seamen^ s  fVages^  and  the  several  Statutes  tB" 
lathig  thei^to^  viz.  Stat,  2  G.  2,  c.  36.-— 
al  G.  3.  c.  39.-37  G.  3.  c.  73.-8  G.l.c.  24. 

The  le«:is1ature,  in  its  wisdom,  has  thought  fit  to  make  se- 
veral provisions  relating  to  seamen  employed  in  merchant 
ships,  for  the  better  securing  the  wages  of  the  seamen,  and  to 
guard  against  desertion. 

Seamen  employed  in  merchant  ships  are  usually  hired  at 
a  certain  sum,  eitfier  by  the  month  or  for  the  voyage®. 

By  Stat.  "2  G.  2.  c.  36.  (entitled  an  act  for  the  better  regu- 
lation of  seamen  in  the  merchant  service,  and  made  perpe- 
tual, and  extended  to  all  his  Majesty's  colonies  in  America, 
by  Stat.  2  6. 3.  c.31.)  mastere  of  ships,  bound  to  parts  beyond 
the  seas,  are  prohibited  from  carrying  any  seamen  or  mariners 
(except  their  apprentices)  to  sea  upon  any  voyage  to  parts  be- 
yond the  seas,  without  first  agreeing  with  them  for  their 
wages;  and  this  agreement  must,-  Ist,  be  in  writing  (6) ; 
2dly,  it  must  declare  the  wages  (7)  which  each  mariner  is  to 

f  Abbotr,  ed.  2d.  60.  I    7  &  S  W.  3.  c.  S2.  s.  9] . 

|r  ^6G.3   C.  60.  (1.99.  Ri  lb. 

b  S8  G.  3.  c.  34.  8. 14.  34  G.  3.  c.  Gs.      o  96  G  3.  c.  60.  8.  ip.    See  als6  Ktat. 

8.  19.  34  G.  3.  c.  68.  8. 22.  which  cppcan 

i   34  G.  3.  c.  68. 8.  SI.  I0  provide  for  another  case, 

k  96G.  3  c.  60. 8. 94.  o  Abbott,  382.  ed.  sd. 

1 —  ■• ^|-LI  ■  I  -  -  -'  MIL  ■  !■_■-■  -  ■  I  l_  II  _  I  J  ■ ■_ 

(6)  The  statutes  relating  to  seamen's  wages  do  not  declare  that 
a  verbal  agreement  shall  be  void,  but  impose  a  penalty  on  the  mas- 
t<»r,  if  there  be  not  a  written  agreement.     Abbott,  391, 

(7)  A  sailor  brought  an  action  against  a  master  of  a  ship,  and 
declared  on  an  agreement,  whereby  it  wa^  stipulated,  that  the 
sailor  ahoUld  have  a  certain  sum  per  month  during  a  voyage  from 
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have  during  the  whole  voyage,  or  for  so  long  time  as  ht 
ships  himself  for ;  3dly,  it  must  express  the  voyage  for  which 
the  mariner  is  shipped;  4thly,  it  must  be  signed*  by  the  ma- 
riner within  three  days  after  he  has  entered  himself  on  board 
the  ship.  This  agreement  is,  after  signing,  conclusive  to  all 
parties  during  the  time  agreed  for**. 

Masters  or  commanders  offending  against  these  provisions, 
are  made  liable  to  a  penalty  of  5/.  for  every  mariner  carried  to 
sea,  without  having  entered  into  the  requisite  agreement,  the 
penalty  to  be  pai<l  to  the  use  of  Greenwich  Hospital,  and 
recoverable  by  information  before  J,  P^ 

Masters  are  also  required,  under  a  penalty  of  twenty  sbiU 
lings,  to^  pay  their  seamen,  upon  their  arrival  in  Great  Britain, 
their  wages,  if  demanded^  within  thirty  days  after  entry  of 
the  ship  at  the  Custom  House,  (except  where  a  covenant  has 
been  entered  mto  to  the  contrary,)  or  at  the  time  of  their  dis- 
chai^e,  which  shall  first  happen,  deducting  the  penalties 
and  fprfeitures  which  may  have  been  incurred;  and  such  pay- 
ment shall  be  valid,  notwithstanding  any  action,  bill  of  sale, 
attachment,  or  incumbrance.  The  penalty  imposed  on  ma$- 
ters  for  disobedience  to  this  regulation,  is  recoverable  by  the 
same  method  as  the  wages*^. 

Mariners,  by  entering  into  or  signhig  the  agreement,  are 
not  be  deprived  of  u§ing  any  lawful  means  for  the  recovery 
of  wages  against  the  ship,  master,  or  owners*. 

In  all  cases  where  it  may  be  necessary  to  produce  the 
written  agreement  in  court,  no  obligation  shall  lie  on  the  ma- 
riner to  produce  the  same,  but  on  the  master  or  owuer ;  and 
no  mariner  shall  fail  in  any  action,  &c.  for  the  recoveiy  of 
wages,  for  want  of  such  agreement  being  produced  ".  It  is 
not  necessary  for  the  seaman  to  give  the  captain  notice  to 
produce  this  agreenieut". 

g  s.  2.  I  s  Q- 

h  S.  2.  in  S.  b. 

i    S.  1.  n  Bowman  T.  Mauzeiraan,  2  Camp.  N. 

k  S.  7.  P.  C.  315. 

■ .1  .  ...  ______       ^         -_  

London^to  Africa,  and  thence  to  the  West  Indies,  gnd  also  so  mu^k 
vioney  as  should  be  the  average  price  o/*  a  negro  slave  in  the  Wett 
Indies.  In  the  chip's  articles  no  mention  was  made  of  the  money 
to  be  paid  to  thp  plaintiff  as  the  avera;;e  price  of  the  n^ro  slave. 
It  was  liohlen,  that  tlie  additional  perquisite  of  the  average  price  of 
a  negro  slave  could  only  be  considered  as  wages,  and  therefore  ought 
to  have  bef  n  inserted  in  the  written  agreement.  White  v,  Wilson, 
2  Bos,  &  Pul.  \\Q.  In  Hke  manner  it  has  been  holden,  that  the 
seamen  cannot  claim  any  tnoney  an'  graiuilt/  money  doe  by  usage* 
pisworth  v.  Woolmore,  5  Esp.  N.  P.  C.  84,  •  , 
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The  penalties  imposed  on  seamen  for  desertion,  and  absent- 
in;  themselyes  without  leave,  are  as  follows : 

1.  Any  mariner  deserting  or  refusing  to  proceed  on  the 
voyage,  or  deserting  from  the  ship  in  parts  beyond  the  seas, 
after  having  signed  the  agreement,  forfeits  to  the  owners  the 
wages  due  at  the  time  of  nis  deserting  or  obstinately  refusing 
to  proceed  on  the  voyage"  (8). 

2.  Any  mariner  absenting  himself  from  his  ship,  without 
leave  from  the  master,  &c.  shall,  for  every  such  day's  absence, 
forfeit  two  day*s  pay  to  the  use  of  Greenwich  Hospital^ 

3.  Any  mariner,  not  entering  into  his  Majesty's  service, 
who  leaves  the  ship  without  a  discharge  in  writing,  from  the 
master,  commander,  or  other  person,  having  charge  of  the 
vessel,  forfeits  one  month* s  pay  (9),  to  be  recovered  and  ap- 
plied according  to  the  directions  of  the  statute^  (10). 

o  S.  3.  p  S  5.  q  s.  6. 


,  (8)  **  Entering  orheing  entered  into  the  service  of  his  Majesty, 
on  board  any  of  nis  Majesty's  ships,  will  not  occasion  a  forfeiture 
.of  wages,  nor  is  it  to  be  deemed  a  desertion."  S.  13.  Being  com- 
pelled to  quit  the  ship  through  inhuman  treatment  of  the  master*, 
or  being  dismissed  witliout  lawful  cause,  will  not  be  deemed  deser- 
tion t.  So  where  the  seaman  is  impressed  into  the  royal  service,  he 
will  be  entitled  to  receive  a  proportion  of  his  wages  up  to  the  time 
of  impressing.  *  Wiggins  v.  Ingleton,  2  Ld.  Haym.  1211.  per 
Holt,  C.  J.  but  nothing  further.  Clements  v.  May  born,  B.  R,  T. 
QA  G.  3.  Abbott,  395.  and  the  voyage  must  be  completed.  2  Camp. 
,N.  P.  C.  320.  n. 

(9)  The  meaning  of  the  first  and  second  of  these  provisions  is, 
that  if  the  mariner  run  away  before  the  voyage  is  commenced,  or 
in  parts  beyond  the  seas,  he  shall  forfeit  his  whole  wa^es ;  if  he 
absent  himself  during  the  voyage  and  return,  he  shall  forfeit  two 
days'  pay.  The  third  provision  was  intended  to  prevent  seamen 
from  quitting  the  ship  after  her  arrival  at  the  port  of  delivery,  and 
before  she  is  unladen,  at  which  time  the  voyage  must  be  considered 
as  at  an  end,  for  the  purposes  of  a  general  forfeiture.  See  the  pre- 
amble to  the  6th  section,  and  Frontine  v.  Frost,  3  Bos.  &  Pul.  302. 
In  order  to  avail  himself  of  a  forfeiture  under  this  provision,  it  is 
incumbent  on  the  master,  who  claims  the  forfeiture,  to  give  sonic 
^evidence  to  prove  that  the  seaman  quilted  the  ship  without  leave  in 
writing.  It  is  not  necessary  for  the  seaman  to  prove'  that  he  had 
such  leave.     3  Boa.  and  Pul.  302. 

(10)  The  9th   section  authorizes   the  master,   commander,  or 

•  TJmland  v.  Stephens,  3  Esp,  N.  P.  C.  269.     Krnyon,  C.  J. 
t  Sigard  v.Robcrtf,  a'Esp.  N.  P.C.  7^.  Eldon,  C.J. 
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The  foregoing  provisions  hjaving  been  found,  by  eicperi« 
ence,  to  be  highly  beneficial  to  the  trade  and  navigation  of 
this  kingdom,  similar  regulations  were  established  by  stat. 
31  G.  3.  c.  39.  for  the  government  of  seamen  employed  in  the 
coasting  trade  Cf  Great  Britain,  in  vessels  of  the  burthen  of 
100  tons  or  upwards,  which  shall  go  to  open  sea.  N.  No 
agreement  made  by  virtue  of  this  act  shall  be  charged  with  a 
stamp  duty^ 

The  most  material  points  of  difference  between  this  sta- 
tute and  the  former,  are,  1.  that  masters  are  required,  un- 
der this  act,  to  pay  the  seamen  within  Jive  days,  instead  of 
thirty  days,  after  entry  of  the  ship  at  the  Custom-House,  or 
cargo  delivered,  2.  If  a  seaman,  having  signed  the  requisite 
agreement,  neglects  or  refuses  to  proceed  on  the  intended 
voyage,  he  forfeits  to  the  owners  all  the  wages  due  to  him 
at  the  time;  bnt  the  forfeiture  for  desertion  afterwards^  and 
before  the  voyage  agreed  upon,  or  upon  which  the  ship  has 
proceeded,  is  completed,  and  the  cargo  delivered,  or  before 
the  seaman  has  a  discharge  in  writing  from  the  master,  && 
18  only  of  one  months  wages  to  the  use  of  Greenwich  Hos- 
pital. 3.  By  the  9th  section,  the  following  method  of  ascer- 
taining the  penalties  incurred  is  prescribed  in  cases  where 
the  contract  for  wages  is  by  the  voyage,  and  not  by  the 
month,  or  other  stated  period  of  time,  viz.  1.  "If  the  whole 
time  spent  in  the  voyage  agreed  or  proceeded  upon  exceeds 
one  li^nar  month,  the  forfeiture  of  one  month^s  pay  shall  be 
deemed  a  forfeiture  of  a  sum  of  money,  bearing  the  same 
proportion  to  the  whole  wages  as  a  lunar  month  bears  to  the 
whole  time  spent  in  the  voyage^  The  same  rule  is  to  be 
adopted  in  ascertaining  the  amount  of  the  forfeiture  of  two 

r  S.  JO. 


•owners,  to  deduct  out  of  any  seaman^s  wages  all  the  penalties  and 
forfeitures  incurred  by  the  act,  and  to  enter  them  in  a  book  to  be 
signed  by  the  master  or  commander,  and  two  principal  officers  of 
the  ship,  setting  forth  that  the  penalties  and  forfeitures  contained 
in  such  book  are  the  whole  penalties  and  forfeitures  stopped  during 
the  voyage,  which  penalties  and  forfeitures  (except  the  forfeiture 
for  desertion)  shall  go  to  Greenwich  Hospital,  and  be  paid  and  ac- 
counted for,  by  the  master  or  commander,  to  the  officer  who  collects 
the  sixpence  per  month.*— N.  I  n  an  action  by  the  seaman  against 
the  master  for  wages,  the  master  will  not  be  allowed  to  set  off  the 
before-meiitioned  deductions,  unless  he  has  previously  debited 
himself  to  Greenwich  Hospital  for  the  amount  in  a  book  kept  ac- 
cording to  the  directions  of  the  statute.    Q  Bost  and  Pul.  303. 
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day^s  pay.  2.  If  the  whole  time  spent  in  the  voyage  does  not 
exceed  one  lunar  month,  the  forfeiture  of  one  month's  pay 
shall  be  deemed  a  forfeiture  of  the  whole  wages;  and,  9.  If 
such  time  does  not  exceed  two  days,  the  forfeiture  of  two 
days'  pay  shall  be  deemed  a  forfeiture  of  the  whole  wages/' 

Further  regulations  have  been  established  by  the  legisla* 
lure,  to  prevent  the  desertion  of  seamen  from  British  mer- 
chant ships  trading  to  his  Majesty's  colonies  in  the  West 
Indies. 

By  Stat.  37  G.  3.  c.  73.  s.  1.  it  is  enacted,  "  that  eveiy  sea- 
man, mariner,  and  other  person,  who  deserts  at  any  time 
during  the  voyage  out  or  home,  from  any  British  merchant 
ship  trading  to  or  from  the  said  colonies,  shall,  in  addition 
to  former  penalties,  forfeit  all  the  wages  he  may  be  entitled 
to  during  the  voyage,  from  the  master  or  owner  of  the  ship 
en  board  of  tvkich  he  shall  enters  immediately  after  such  de- 
sertion.'* ^ 

By  the  2d  section,  a  penalty  of  100/.  is  imposed  on  masters 
or  commanders  who  hire  seamen,  &c.  who,  to  their  know* 
ledge,  have  deserted  from  other  ships. 

By  the  3d  section,  no  master  sailing  from  any  place  in 
Great  Britain,  shall  hire  any  seamen,  &c.  at  any  place  with** 
in  his  Majesty's  colonies,  &c.  in  the  West  Indies,  at  more 
wages  than,  according  to  tiie  rate  of  double  monthly  wages 
contracted  for  with  the  seamen,  &c.  (in  the  same  degree 
and  station]  hired  at  the  last  departure  of  the  vessel  from 
Great  Britain,  unless  the  governor,  &c.  of  such  place  in  the 
West  Indies  shall  think  that  greater  wages  ought  to  be 
given,  and  shall  authorize  the  same  to  be  given  by  writing 
under  his  hand  (II),  and  all  contracts,  bonds,  bills,  and  other 
securities,  made  contrary  to  the  meaning  of  this  act,  are 
declared  to  be  void,  and  the  master  entering  into  them,  or 
hiring  seamen,  or  paying  wages,  otherwise  than  as  the  act 
directs,  is  made  subject  to  a  penalty  of  TOO/,  for  every  of- 
fence. 

By  the  5th  section,  masters  are  required,  under  a  penalty 
of  .M)/.  within  ten  days  after  their  arrival  in  the  West  In- 
dies or  Great  Britain,  to  deliver  in,  on  oath,  a  true  list  and 
description  of  the  crew  on  board  at  the  time  of  clearing  out 
and  arrival,  and  of  every  seaman,  &c.  who  has  deserted  or 


(11)  In  this  license  from  the  eoveraof,.&c.  the  rate  of  the  wages 
allowed  by  him  must  be  specihed,  otherwise  the  license  will  be 
useless.     Rodgers  v,  Lacy,«2  Bos.  &  Pul.  57. 
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died  during  the  voyage,  and  also  a  true  account  of  the  leages 
due  lo  each  seaman,  ^c,  so  dyin^^  at  the  time  of  his  deaths  and 
further*,  the  money  due  for  such  wages  shall  be  paid  by  the 
master  within  three  months  after  arrival  in  any  port  of 
Great  Britain,  to  the  receiver  of  the  sixpenny  duty  for  Green- 
wich Hospital,  to  the  use  of  the  personal  I'epresentatives  of 
such  seamen,  &c. ;  and  in  case  the  master  neglects  or  refuses 
to  pay  such  wages  to  the  said  receiver,  within  the  time  li- 
mited, he  is  made  liable  to  a  penalty  of  50/.  and  also  double 
the  amount  of  the  wages  (12). 

The  penalties,  when  recovered,  are  distributed  thus:  one 
third  to  Greenwich  Hospital;  one  third  to  the  support  of  the 
seamen's  hospital  at  the  port  where  the  ship  arrives,  if  there 
be  any  hospital — if  not,  to  the  old  and  disabled  seamen  of  that 
port  and  their  families;  and  the  remaining  third  to  the  person 
informing  and  suing. 

By  Stat.  8  G.  I.e.  24.  s.  7-  (made  perpetual  by  stat  2  G.  2. 
c.  28.  s.  7.)  masters  or  owners  of  any  merchant  ship  or  vessel 
are  prohibited  from  paying  or  advancing  to  any  seaman  or 
mariner,  while  he  is  in  parts  beyond  the  seas,  any  money 
or  effects  i\pon  account  of  wages,  exceeding  one  moieiy  of 
the  wages  due  at  the  time  of  such  payment,  until  the  return 
of  the  ship  to  Great  Britain  or  Ireland,  or  the  plantations,  or 
to  some  other  of  his  Majesty's  dominions  whereto  they  be- 
long, under  a  penalty  of  double  the  money  so  paid  or  ad- 
vanced, recoverable  by  common  informer  in  the  High  Court 
of  Admiralty. 

Having  detailed  the  most  material  legislative  provisions  on 
this  subject,  it  will  be  proper  to  take  notice  of  the  rules  of  law 
and  judicial  decisions^  as  tar  as  they  affect  the  contract  under 
consideration. 

The  most  important  rule  on  this  head  is,  "  that  freight  is 
the  mother  of  wages*;"  i.  e.  if  the  ship  has  earned  its  freight, 

8.  S.  7.  t  Anon.  2  Show.  383.  Abbott,  398. 


(12)  In  the  construction  of  these  provisions,  it  has  been  holden, 
that  if  the  whole  wages  due  to  the  deceased  seaman  have  been  paid 
to  the  receiver  of  Greenwich  Hospital,  the  representatives  of  such 
seaman  have  not  any  right  of  action  against,  the  master  for  the 
wages ;  but  if  a  pari  only  has  been  paid  in,  and  the  remainder  has 
been  fraudulently  withholden,  the  representatives  of  the  seaman 
may  maintain  an  action  for  such  remainder,  notwithstandiug  thi$ 
statute.     Anustiong  v.  Smith,  1  Bos.  &  Pul.  N,  R,  f299. 
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and  the  seaman  has  performed  his  stipulated  duty,  he  becomes 
entitled  to  his  wages  (13). 

If  the  ship  be  captured",  or  lost  in  the  voyage,  the  seamen 
lose  their  wages. 

In  an  action  for  seaman's  wages*,  it  appeared  that  the 
s<eaman  had  entered  into  the  usual  articles,  "  to  serve,  as  a 
mariner  on  board  a  West  India  ship  bound  for  the  ports  of 
Madeira,  any  of  the  West  India  Islands,  and  Jamaica,  and 
to  return  to  London,"  and  in  consideration  of  the  monthly 
wages  therein  mentioned,  to  perform  the  above-mentioned 
voyage;  but  it  was  expressly  stipulated,  that  he  was  not  to 
demand  or  be  entitled  to  his  wages,  or  any  part  thereof,  until 
the  arrival  of  the  ship  at  the  above-mentioned  port  of  dis^ 
charsie.  The  ship  sailed,  delivered  her  cargo  at  Madeira, 
and  took  in  wine,  part  of  which  she  delivered  at  Dominica, 
other  part  at  Kingston  in  Jamaica,  there  took  in  govern- 
ment stores,  delivered  them  at  Port  Antonio,  in  Jamaica, 
and  the  remainder  of  the  wine  at  Martha  Bray,  in  the  same 
island.  She  was  then  freighted  with  a  cargo  of  sugars  for 
London,  for  which  she  sailed,  but  was  lost  at  sea  in  the 
course  of  her  passage  home.  It  was  contended  on  the  part 
of  the  plaintiff,  that  the  voyage  being,  by  the  terms  of  it, 
divided  into  three  parts:  1st,  to  Madeira,  next  to  the  West 
Indies,  and  lastly  home;  and  freight  having  been  eanied  in 
the  two  first  stages  of  the  vova^e,  the  plaintiff  was  entitled 
to  recover  his  wages  pro  rata,  for  so  many  entire  months  as 
had  been  spent  in  the  voyage.  But  Lord  Ellenborough,  C.  J. 
being  of  opinion,  that,  according"  to  the  true  construction  of 
the  articles,  the  port  of  London  was  to  be  considered  as  the 

u  Aberiiethv  v.  Landale,'  Don?.  539.      ^  Appleby  ▼.  Dods,  8  Eait,  300. 
.  Per  BuUer.  J.  i  T.  R.  79. 


(13)  If  the  ship  be  lost  before  the  first  port  of  deliver}'-,  the  sea- 
men lose  all  their  wages;  but  if  lost  after  hhe  has  been  at  the  first 
port  of  delivery,  then  they  lose  only  those  accrued  due  from  the 
la^t  port  of  delivery;  but  if  the  seamen  run  away,  althou*;h  they 
have  been  at  a  port  of  delivery?  yet  thev  lose  uil  their  wages.  Per 
Holt,  C.  J.  ex  relatione  MVi  Jacob,  1  Ld.  Raym.  639- 

If  a  ship  be  bound  for  the  East  Indies,  and  thence  to  Enj^land, 
and  the  ship  unlades  at  a  port  in  tlie  East  Indies,  and  takes  freight 
for  Englaud,  and  in  her  return  she  is  taken  by  enemies,  the  ma- 
riners shall  have  their  wages  for  the  voyage  to  the  Eabt  Indies,  and 
for  half  tiie  time  that  they  stayed  there  to  uidade,  and  no  more. 
Ter  Holt,  C.  J.  London  sittings,  I  Ld.  Rayra.  739.  12  Mod.  409. 
S.  C.    See  aUo  Appleby  v.  DoJs,  8  East,  300. 
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port  of  discharge,  and  consequently,  as  the  ship  had  not  ar- 
rived there,  the  plaintift*  was  precluded  by  the  express  stipu- 
lation  from  recovering  any  part  of  his  wages,  nonsuited  the 

E lain  tiff.    On  motion  to  set  aside  the  nonsuit,  the  Court  of 
jng*s  Bench  concurred  in  opinion  with  theC.  J. 

There  has  not  been-^ny  case  wherein  it  has  been  decided, 
that  a  ship  seized  by  way  of  retaliation,  and  afterwards  re- 
stored, has  been  considered  as  captured;  or  in  which  the 
consecjuences  of  capture,  as  dissolving  a  contract  fqr  wages, 
have  been  considered  as  attaching.    ' 

'  Seizure,  even  hostile  seizure*,  is  not'  necessarily  capture, 
though  such  is  its  usual  and  probable  result.  The  ultimate 
act  or  adjudication  6f  the  state,  by  which  the  seizure  has 
bfeen  made,  assigns  its  proper  and  conclusive  quality  and  de- 
nomination to  its  own  original  proceeding.  If  it  condemn 
in  such  case,  it  is  a  capture  ab  initio ;  if  it  award  restitution 
as  an  act  of  justice,  it  pronounces  on  its  own  act,  as  not  being 
a  valid  act  of  capture,  but  as  an  act  of  temporary  seizure 
and  detention  upon  grounds  not  warranting  the  condemna- 
tion, of  the  property,  or  the  dealing  with  it  as  captured(14). 
Hence,  in  the  case  of  the  seamen*  who  were  forcibly  taken 
out  of  British  merchant  ships  at  Petersburgh,  by  order  of  the 
Russian  government,  and  marched  into  the  interior  of  the 
country,  after  which  hostilities  between  Great  Britain  and 
Russia  took  place,  but  on  the  re-cstablishment  of  peace,  the 
ships  of  both  countries  were  restored,  and  the  seamen  were 
permitted  to  return  with  their  vessels,  which  brought  home 
their  cargoes  and  earned  their  freight;  it  was  holden,  that  this 
seizure,  however  hostile  in  the  manner,  so  far  partook  of  the 
nature  of  an  embargo  in  its  result,  and  not  of  a  capture,  that 
it  did  not  put  an  end  to  the  contract  of  the  seamen  for  wages, 
even  during  the  time  of  the  detention  and  imprisonment:  but, 
even  considering  it  as  a  temporary  x:apture,  yet,  like  the  case 
of  a  capture  and  recapture,  the  seamen  were  still  entitled  to 
their  wages;  their  being  so  entitled  depended  on  the  ship 
earning  her  freight  for  the  voyage,  and  the  performance  of 

z  Per  EUeuboroui^li,  C.  J.  deliTertn^    a  Beale  v.  Tbompson,  Id  error,  4  Eait, 
the  optmoti  of  the  court  in  Beele  v.        S4G. 
Thompsoo,  4  East,  561. 


(14)  *'  It  seems  to  be  immaterial  for  this  purpose,  \vheCbertbe 
restitution  be  awarded  by  the  government  of  the  country,  as  an 
art  of  state,  or  by  any  of  the  ordinary  courts  of  civil  judicature  to 
^hich  the  admiiiistration  of  justice  on  these  subjects  is  usually  de- 
lected."    Per  Lord  EUenborough,  C.  J,  4  East^  66u 
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their  stipulated  duty;  and  here  freight  for  the  voyage  was 
ultimately  earned,  and  the  seamen  were  not  guilty  of  any 
breach  of  duty;  for  the  stipulation  in  the  articles  (15),  not  to 
be  on  shore  under  any  pretence,  without  leave,  before  the 
voyage  was  ended,  must  be  understood  of  a  being  on  shore  by 
the  party's  own  unauthorised  act;  and  even  if  such  impri- 
sonment on  shore  could  be  so  considered*  vet  the  master  hav« 
ing  afterwards  received  them  again  on  board,  without  objec- 
tion, amounted  to  a  dispensation  of  the  service  in  the  interval, 
and  entitled  them  to  ws^es  according  to  the  original  contract 

If  a  seaman  can  prove  that  he  was  disabled  from  perform* 
ing  his  duty  bv  an  accident^,  e.  g«>by  receiving  a  blow  from 
a  piece  of  timber  accidentally  falling  on  him,  he  will  be  en* 
titled  to  recover  his  wages  for  the  whole  voyage,  in  like  maa« 
ner  as  if  he  had  actually  served. 

A  seaman,  who  is  impressed  before  a  ship  returns  to  a 
port  of  delivery,  is  entitled  to  his  wa^es  pro  tanto^  if  the 
ship  complete  her  voyage;  but  not  if  she  is  captured  on  her 
return'*. 

But  in  a  case  where  the  defendant"  gave  a  written  promise 
to  pay  the  plaintiiF*s  intestate  a  gross  sum  (thirty  guineas,) 
provided  he  proceeded^  continued,  and  did  Iiis  duty  as  second 
mate  in  a  certain  ship,  from  Jamaica  to  Liverpool,  and  the 
intestate,  who  had  regularly  performed  his  duty,  died  about 
a  month  after  the  ship  had  sailed,  and  before  her  arrival  at 
Liverpool;  and  it  appeared,  that  the  common  rate  of  wages 
was  4/.  per  month,  when  the  party  was  paid  in  proportion 
to  the  time  he  served,  and  that  the  voyage  was  generally 
performed  in  two  months;  it  was  holden,  that  the  repre- 
sentative of  the  intestate  was  not  entitled  to  recover  any 
wages  on  the  express  contract,  because  it  was  an  entire  con- 
tract and  not  divisible;  nor  on  an  implied  contract,  by  rea- 
son of  the  axiom  of  law,  that  where  the  parties  have  entered 
into  an  express  contract,  no  other  can  be  implied. 

During  a  voyage  the  ship  was  wrecked,  and  the  captain 
gave  the  mariners  an  order  upon  the  owners  for  the  amount  of 
their  wages  to  the  date  of  the  wreck,  acknowledging  at  the 
same  time  that  he  had  hired  them  by  the  month.     It  was 

b  Chandler  V.  Greaves,  9  H.B1.6<>6.n.  d  Anon.  Loudon  Sittings,  Dec.  lltb. 

But  see  the  remarks  of  Grose,  J.  iso6.    Ld.     Ellenborougb,    C.    J. 

6T.  R.  333.  3  Camp.  N.  P.  C.  320.  u. 

€  Per  Holt,  C.  J.  in  Wiggins  v.  Ingle-  e  Cutter  ▼.  Fowell,  6  T.R.  390. 
ton,  9  -Ld.  Raym.  1911. 


(15)  The  seamen  had  signed  the  articles  in  the  usual  form^ 
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holden^  that  under  these  circumstances,  no  action  for  wages 
could  be  maintained  by  the  manners  against  the  captain,  at 
least  without  proving  that  they  had  iirst  made  a  defnand  upon 
the  owners. 

It  only  remains  to  state  the  remedies  which  the  law  has 
provided  for  the  recpvery  of  seamen's  wages. 

If  the  hiring  be  on  the  usual  terms',  and  made  by  word 
or  by  writing  only,  without  seal,  the  seamen,  or  any  one  or 
more  of  them,  and  every  oflicer,  except  the  master,  may  sue 
in  the  Court  of  Admiralty,  and  may,  by  the  process  of  that 
<?ourt,  arrest  the  ship  as  a  security  for  their  demand  (16),  or 
cite  the  master  or  owners  personally  to  answer  to  them. 

« 

But  if  the  agreement  be  by  deed,  and  the  terms  of  such 
agreement  are  not  the  usual  terms,  then  the  only  remedy  is  in 
the  common  law  courts  (17)- 

But  whether  the  party  sue  in  the  Court  of  Admiralty*, 
or  bring  the  action  in  the  courts  of  common  law  * ;  in  botli 
cases  the  suit  or  action  must  be  commenced  within  six  years 
next  after  the  cause  thereof  has  accrued,  unless  the  party 
suing  should  have  been  under  any  of  the  disabilities  men- 
tioned in  the  statute  of  limitations,  as  infancy,  absence  beyond 
the  seas,  &c. 

If  foreign  sailors  stipulate  in  their  own  country  before  the 
commencement  of  a  voyage  that  they  will  not  sue  the  cap- 
tain for  any  money  abroad,  but  be  satisfied  with  what  he  may 
advance  them  abroad,  in  deduction  of  their  ^^^ages,  such  sti- 
pulation is  binding,  and  an  action  cannot  be  maintained  by 
the  seaman  for  his  wages  in  the  courts  of  this  country  ^ 

f  Foi'sbooro  ▼.  Kruger,  3  Camp.  N.  P.    h  Stat.  4  Ann,  c.  ]6,  17,  IS,  ig. 

C.  197-  »   21  Jac.  I.  c.  16, 8.  3,7.    Sec  ante, p. 
g  Abbott,    491,    2.    cite*  Winch,  8.  I99. 

.    aVent.  i81.«Mod.379'«LilRayn>«  k    Johnson  v.  Machielsuc,  3' Camp. 

1206.     iStr.  707.    Say.  in6.  1  Ul.         N.  P.C.44. 

Rayni.  632.     Salk.  33.     2  Str.  b58. 

1  Bernaril.  297-    Str.  937. 

(I())  In  proceeding  against  the  ship  in  specie,  if  the  vahie  there- 
of be  insufficient  to  dischur^e  all  the  claims  upon  it,  the  sei^man^s 
claim  for  his  ¥  aj^^s  is  preferred  before  all  other  cliargcs ;  for  the 
labour  of  the  seainen,  having  brought  the  ship  to  the  destined  port, 
has  fufnished  to  nil  other  ])ersons  the  means  of  asserting  theifc 
claims  Upon  it,  which  otliervvise  they  could  not  have  had.  Ahliott, 
430. 

(17)  In  the  courts  of  common  law  the  seamen  may  sue  either  the 
master,  as  the  person  immediately  contnictiug  with  them,  and  an- 
swerable to  thcni,  or  the  owners,  as  the  persons  virtually  contract- 
ing with  them  tJirough  the  agency  of  the  master,  and  answcnible  for 
the  performance  of  his  engngement.     Abbott,  43). 
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SLANDER- 

1.  Scandalum  Magnatum. 

II.  Of  the  Action  for  Slander^  and  in  what  Cases  it 
may  be  maintained^ 

ilL  Of  the  Declaration^  and  herein  of  the  Nature 
and  Office  of  the  Innuendo. 

\V.  Of  the  Pleadings — Evidence — Costs.  ^ 


I.  Scandalum  Magnatum. 

SLANDER  spoken  and  published  of  a  peer  is  termed  scanda* 
luni  magnatum. 

The  Stat  Westm.  1.  c.  34.  commands,  **  that  none  be  so 
*  hardy  to  tell  or  publish  any  false  news  or  tales,  whereby  dis- 
cord, or  occasion  of  discord,  or  slander,  may  grow  between 
the  king  and  his  people,  or  the  great  men  of  the  realm;  and  he 
that  doth  so,  shall  be  taken  and  kept  in  prison,  until  he  hath 
brought /if  m  into  the  court  which  was  the  first  author  of  the 
tah(\)r 

And  by  stat.  2  R.  ^.  c.  5.  "  None  shall  devise  or  speak  false 
fiews.  Has,  or  other  such  false  things  of  the  prelates,  dukes, 
earls,  barons,  and  other  nobles  and  great  men  ox  the  realm,  and 
«iof  the  chancellor,  treasurer,  clerk  of  the  privy  seal,  steward 
of  the  king's  house,  justices  of  the  one  bench  or  the  other,  and 
other  great  officers  of  the  realm,  and  he  that  doth  shall  incur 
the  pain  of  the  stat.  Westm.  I.  c.  34.*' 


(I)  Sec  Sir  Ed>?.  Coke's  exposilionof  this  statute,  2  Inst.  2^5. 
T  o  L,   1 1,  s  K  t  . 
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And  by  rtat  12  R.  %  c^  11.  "  When  any  such  [peraan,  n§ 
is  described  in  the  foregoing  sUtutes,]  is  taken  and  imprisoned^ 
and  cannot  find  him  by  whom  the  speech  be  moved,  he  may 
be  punished  by  the  advipe  of  the  council,  notwithstanding  the 
statutes  of  Westra*  1.  c.  34.  and  2  R.  2.  c.  5.** 

The  foregoing  statutes  do  not  expressly  give  an  action,  yet 
it  has  been  holden,  that  the  party  injured  may  maintain  an  ac- 
tion on  the  Stat  of  2  R.  2.  c.  5.  upon  the  principle  of  law», 
that  an  action  lies  on  a  statute,  which  prohibits  the  doing  an 
act  to  the  prejudice  of  another.  '  Though  the  dignity  of  vis- 
count was  not  created  at  the  time  when  this  statute  was  made, 
yet  it  has  been  holden^  that  such  dignity  is  within  the  statute^; 
and  a  peer  of  Scotland,  since  the  uniou,  may  also  take  advan^ 
tage  of  this  statute*  (2)^ 

Tlie  form  of  declaration  is,  tarn  pro  domino  regequam  pro 
seipso  {3),  coneludiitg  contra  formam  st^tuti\  The  stat. 
2  R.  2.  c.  5.  is  a  general  law^,  and  consequently  Qeed  not  be 
pleaded^;  but  if  the  party  undertake  to  recite  it,  and  fail  in  a 
material  point,  it  will  be  fatal«.  It  must  appear  on  the  face 
of  tlie  declaration,  that  the  party  injured  was  unus  magnatum 
at  the  time  when  the  words  were  spoken^.  Special  bail  is  not 
required  in  this  action*,  and  the  venue  cannot  be  changed  upon 
the  common  affidavit^  Neither  can  a  writ  of  error  be  brought 
upon  it  in  the  Exchequer  ChambeH,  fof  it  has  been  holden, 

'1        . 

»  s  Inst.  lis.    10  Rep. 75. b.  ti  Adm.  Cro.  Jbc.  136. 

b  Vise.  Say  and  Seale  ▼. Stepbena,  Cro.  i   1 1  M€»d.  490 .    Q  MtA,  did  S.  P. 

Car.  1 35.  Jc  Duke  of  Norfolk  ▼.AldertoMyCartb. 

c  Viae.  Falkland  T.  Phi|ipa,  Comyn^a  400.     D.  of  Richmond  t.  Coatelow, 

R.  439.  1 1  Mod.  ftM.    9  Satk.  60B.     t  Let. 

d  Vid.  Entr.  74.  s6.    1  Bw:.  Abr.  90. 

c  Doct.  Plac.  33^.  4  Rep.  13  a,.  I  Ld.  Say  and  Seal  v.  Stepbena,  Cro. 

i  Ld.    S&afteabnry    v.    Ld.    Digby,  Car.  142.    Ley,  89.  S.  "C.  Sir  W. 

9  Mod.  gs.  Jonea,  194.  S.  C.              i  - 
%  4  Rep.  13.  b.  lor  inatancea  of  ini»- 

vccital,  wbal  fatal,  and  what  not,  aee 

1  Com.  ]>i|f.  18».  (B.)3. 


r 

(9)  Some  of  the  old  precedents  state  the  plainttfTto  havevootfi 
et  ioeum  in  parlinmento.  See  Vid.  Ent.  74.  and  Bohun,  dlO,  3S0W 
but  theijc  words  are  anneresBary,  and  tfaey  are  omitted  in  one  pri- 
ced ent  in  Heme,  SOO.  Vid.  6 J*  and  in  another  in  Heme,  %QU 
Vid.  63. 

(3)  An  tetion.upon  a  statute  which  prohibits  a  thing,  bnt  doei 
not  give  any  penalty,  roust  be  brought  f  am  pro  regis  quam  pro  seipsOf 
because  in  such  case  the  king  is  to  have  a  fine.  Waterhouse  r* 
Pawd,  Cro.  Jac.  134.    See  the  precedents  cited  in  d.  (9]» 


Slander.  ii5& 

that  this  Action  is  not  an  action  oo  the  caae  witbiti  the  mean- 
ing of  the  Stat.  27  Eliz.  c.l8.  which  gives  the  writ  of  error  in 
Exchequer  Chamber  hi  certain  actions* 

Tfcere  is  h  dictum  in  ^  Show.  506\  that  in  a  scand.  mag. 
%he  plaintiff  obtaining  a  verdict  will  not  b6'  entitled  to 
costs. 

,  It  has  been  holden,  that  certain  words  Ate  actionable  in 
the  case  of  a  peer,  which  would  not  have  been  deemed  so 
in  the  case  of  a  common  person;  as  in  Ld.  ToWnshend  v^ 
Hughes^,  where  the  defendant  said  of  the  ptaintifT,  ••  he  is  aa 
unworthy  man,  and  acts  against  law  and  reason." 


,11,,  1  I  ■■   ■ '  ■■<»' 


1{.  Of  the  Action  fin  Slander^  and  in  v^tiat  Cases  it 

majf  be  maintained. 

In  former  times,  the  action  for  slander  was  very  rare; 
the  first  action  for  words  to  be  found  in  the  booths  was  in 
the /30th  year  of  Edw,  3.  Lib.  Ass.  fo.  177.  pi.  10.  and  from 
\\\^\i  time  to  tj)e  reign  of  Queen  Elizabeth,  these .  actions 
were  few  in  number,  and  not  brought  on  frivolous  caus^. 
During  the  reign  of  Queen  Elizabeth  and  King  James,  they  be* 

gm  tO'increase,  and  in  modern  times  th6  action  has  been  ihpre 
equent 

Actiaos  &r  woipds  sUmild  not  be  brought  upon  slight  and 
trivial  occasions;  and  where  the  words  are  merely  words  of 
heat*  a^iger,  or  passion,  spoken  suddenly  or  without  delibera* 
tion,  sucK  actions  shouUi  be  discountenanced;  at  the  same 
time,  it  has  been  truly  said  (by  Wray,  G.  J.)  that  unless  the 

ELrty  injured  by  false  and  malicious  sdandal  had  a  remedy  at 
w,  it  lyould  be  a  verbis  ad  verbera,  and  the  consequences 
might  bfiL  fetal 

It  would  exceed  the  limits  prescribed  to  this  work  to  ena«' 
{tBerate  with  particularity  all  the  cases  which  have  been  ad- 
judged, as  to  what  words  are  actionable,  and  what  are  not 
%Od    It  may  be  sufficient  for  the  present  purpose  to  observe^i 
that, 

An  action  on  the  case  lies  against  any  person  for  falsehr 
'^nd  maliciously  speaking  and  publishing  of  another,  worda 

tti  I  Moil.  232.   ^  Mod.  130.8.  C, 


rr    tf     *»  • 
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which  directly  (4)  charge  him  with  any  crime,  for  the  commit 
sion  of  which  the  offender  is  punishable  by  law"  (5),  as  trea- 
son%  murderP,  larceny"*,  perjury%  keeping  a  bawdy-house*,  or 
WMth  having  [6]  any  contao:ious  disorder,  the  imputation  of 
which  may  exclude  him  irom  society,  as  ieprosyS  plague, 
French  pox",  &c. 

In  order  to  sustain  this  action,  it  is  essentisUly  necessary 
that  the  words  should  contain  an  express  imputation  of  some 
crime  liable  to  punishment,  some  capital  otTence,  or  other 
iufamous  crime  or  misdemeanor.  An  imputation  of  the  mere 
defect  or  want  of  moral  virtue,  moral  duties,  or  obligations,  is 
not  sufficient*.  To  call  a  man  a  swindler,  is  not  actionable* ; 
ao  to  call  a  man  a  thief  is  not  actionable,  unless  it  be  intended 
to  impute  felony  to  him.  *  Hence,  where  that  expression  is  ac- 
companied with  other  words,  which  clearly  denote  that  the 
speaker  did  not  intend  to  impute  felony  to  the  party  charged, 
no  action  can  be  maintained. 

In  an  action  for  words,  the  words  proved  were*,  "  He  is 
a  thief,  for  he  has  stolen  ray  beer."  It  appeared  in  evi- 
dence, that  the  defendant  was  a  brewer,  ana  that  the  plain- 

B  Finch,  B  rar/  C^  9.  Hi  Roll.  Abr.  66. 1.  38. 

u  Lewis  T.  Robcr^,  Hftrd.  ^joa.  x.  Per  de  Grey,  C.  J.  deliveriug^  jndj^- 

p  1  ftoll.  Abr.72pl.4.  iiient  in  OiisTow  v.  Home,  3  Wilf. 

i|  Aleyh,  3i.  177.  recoc^ni^ed  by  Lawreace,  J. in 

r  1  Rf>tl.  Abr.. 99. 1. 93.  Holtt.  Scholefield,6  T.  R.  694. 

«  1  Roll.  Abr.  44.  t.  15.  y  SaviJe  t.  Jardine,  3  H.  Bl.  531. 

t  Taylor  v.  Perkins.  Cro.  Jac.  144.  z  Cristie  ▼.  Cowell,  Peake,  N.  P.  C.  4. 


(4)  "  Word«  to  be  actionable  must  be  unequivocally  so.  Im- 
put'ing  to  a  person  ah  evil  inclination,  which  is  not  carried  into  e^ 
feet,  is  not  actionable."  Per  Ellenborough,  C.  J.  in  Harrison  v. 
Stratton,  M.  T.  1803.     4  Esp.  N.  P.  C.  218. 

The  charging  another  with  a  cfime  of  which  iie  cannot  by  any 
p<»sbi})irity  be  guilty,  an  killing  a  person  who  is  then  living,  is  not 
actionable,  because  the  plaintiif  cannot  be  in  any  jeoparay  from 
iucM  a  charge.     Snag  v, Get',  4  Rep.  \6,  a. 

(5)  That  is,  by  common  law  or  statute  ;  for  charging  a  tuan  with 
%n  offence  exanlinable  only  in  the  spiritual  court,  unless  special  da- 
mage ent<Uf*s,  is  not  actionable.  Parrat  v.  Carpenter,  Cro.  Eliz. 
50  J.     Graves  v.  IJlanchet,  Salk.  69O. 

'  (f>)  But  charginij  a  person  witli  having  had  a  contagious  disor* 
fler,  is  not  actionable;  lor  unless  the  words  spoken  impute  a  con- 
thiuance  of'tljc  c^isorder  at  the  time  of  speaking  them,  the  ground 
of  the'  action  fails ;  for  such  a  charge  cannot  produce  the  etfeit 
which  makes' it  the  subject  of  an  action,  namely,  his  being  avoided 
by  society.  Per  Ashhurst,  J.  in  Carslakc  v.  Mapledoram^  a  T.  R. 
475.     *  Str.  1 1 89.  S.  P. 
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tiff  had  lived  with  him  as  servant;  in  the  course  of  wliich 
service  he  had  sold  beer  to  different  customers  of  the  defen- 
dant, and  received  money  for  the  same,  which  he  had  not 
duly  accounted  for.  Ld.  Kenyon,  C.  J.  directe<l  the  jury  to 
consider  whether  these  words  were  spoken  in  reference  to  the 
money  received,  and  unaccounted  for,  by  the  plaintiff',  or  whe- 
ther the  defendant  meant  that  the  plaintiff  had  actually 
stolen  beer;  for  if  they  referred  to  the  money  not  accounted 
for,  that  being  a  mere  breach  of  contract,  so  far  explained  the 
word  **  thief  as  to  make  it  n(5t  actionable.  Thus  if  a  man 
says  to-  another  "  you  are  a  thief,  for  you  stole  my  tree,"  it 
is  not  actionable*,  for  it  shews  he  had  a  trespass  and  not  a 
felony  in  his  contemplation.  V.  for  defendant.  See  also 
Thompson  v.  Bernard,  1  Camp.  N.  P.  C.  48.  to  the  same 
effect. 

The  rule  which  at  one  time,  prevailed^,  that  words  are  to  be 
understood  in  mitiori  sensn^  has  been  long  ago  superseded, 
and  words  are  now  construed  by  courts,  as  they  always  ought 
to  have  been,  in  the  plain  and  popular  sense  in  which  the  rest 
of  the  world  naturally  understana  them. 

In  an  action  for  words,  it  was  stated  in  the  deckiratiort^,  that 
the  plaintiff  had  lived  among  his  neighbours  with  6rMit*d.nd 
reputation,  and  without  being  suspected  of  felony,  and  that 
the  defendant,  in  order  to  charge  him  with  the  crime  of  felony, 
falsely  and  maliciously  spoke  of  the  plaintiff  these  felse,  ma- 
licious, and  scandalous  words,  viz.  "  that  the  plaintiff  was  in 
Winchester  gaol,  and  was  tried  for  his  life,  and  would  have 
been  hanged,  if  it  had  not  been  for  Abraham  Legat,  for  break- 
ing farmer  Atkin's  granary  and  stealing  his  sacks."  Plea 
N.G.  After  verdict  for  plaintiff,  it  was  moved  in  arrest  of 
judgment,  that  the  words  did  not  import  any  guilt  in  the 
plaintiff,  being  only  a  narrative  of  what  passed  on  the  trial, 
and  rather  tended  to  shew  the  plaintiff  was  cleared  by  the 
evidence  of  Legat,  than  that  he  was  guilty  of  any  crimes  for 
which  he  deserved  to  be  hanged.  But  per  Lord  Hardwicke, 
C  J.  "  The  construction  now  made  upon  actions  for  words 
is  very  different  from  what  it  was  formerly.  Judges,  an- 
ciently, to  discourage  little  frivolous  actions,  used  theirutmost 
endeavour  to  explain  away  the  most  opprobrious  words:  but 
this  was  certainly  wrong,  and  as  the  character  and  reputation 
of  mankind  is  under  the  protection  of  the  law,  as  well  as  their 
estates,  we  ought  to  do  equal  justice  to  both,  and  take  care 

a  Cro  Jac.  1 14.  Bull  N.  P.  5.  S.  C.  citetl  by  1^1.  Ellenborotigli,  €. 

h  9  East,  gd.  J.  dcIiTering  the  0|/iuioa  ofllie  court 

€  Carpenter  v.  Tarrant,  M.  T.  10  G.  9.  ia  Roberta y.  Camden,  y  £ast,  07. 
B.  B.  MSS.  Ca.  Temp.  Hardw.  8J9. 
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that  neither  the  one  or  the  other  are  itijured.  The  questiott 
then  is,  whether  the  words  spoken  do  iiBfJort  any  slander  or 
reproach,  for  which  an  action  lies.  To  say  a  man  has  been 
in  gaol  and  tried  for  his  life,  is  certainly  scandalous;  and  that 
he  would  have  been  hanged  but  for  such  a  one,  does  naturally 
import,  that  be  was  saved  by  some  indirect  means.  And  he 
cited  the  case  of  Haily  v.  Stanton,  Cro.  Car.  268.  as  a  veiy 
strong  authority  in  point.  As  to  the  2d  question,  whether 
the  plaintiff  ought  not  to  have  averred,  that  he  was  not  in 
gaol,  &c.  it  was  anciently  held,  that  such  averhients  wereifte- 
cessary;  but  in  lat^r  times,  it  has  been  holden,  thst  the  ally- 
ing the  words  to  have  been  spoken  falsely  amounted  to  such 
an  averment;  and  ifxSO,  the  court  must  now  take  it,  that  all 
the  imputation  cast  on  the  plaintiff  was  fiilse.  If  the  words 
had  been  true,  the  defendant  should  have  pleaded  that  spe- 
cially." 

So  where  the  defendant  said  of  the  plaintiff*,  that  "  he  was 
vndef  a  charge  of  a  prosecution  for  perjury,  and  that  G.  W., 
an  attorney,,  had  the  attorney-generaPs  directions  to  prosecute 
the  plaintiff  Jor  perjury:^'  the  defendant  pleaded  N.  ©. 
After  verdict  for  plaintiff^    it  was  objected,    hi  arrest  of 
judgment,  that  the  words  w^re  not  actionable,  as  not  ccta- 
yeyihg  any  opinion  of  the  speaker  opon  the  truth  of  the 
chaj^e.    But  the  court  overruled  the  objection;  Ld.  Elleii- 
borough,  C.J.  (who  delivered  judgment)  observing,  that  the 
words  i^u^  mean,  that  the  plaintiff  was  ordered  by  the  at- 
torney-general to  be  prosecuted,  either  for  la  perjuiy  which 
be  had  committed,  or  which  be  had  not  committed,  or 
which  he  was  supposed  only  to  have  committed.    In  the 
first  sense  they  were  clearly  actionable.     lu  the  second, 
they  could  not  possibly  be   uinlerstood  C0Bsis<;ently  with 
the  context    And  if  die  defendftikt  had  used  :the  words  in 
the  last'sense,  the  iuiy  might. haveacquitted  hkn^^cordipg 
to  the  doctrine  in  the  case  of  Oldham  v.  Peake,  both  in  the 
Court  of  Common  Pleas' .  ^nd  in  this  court^.    And  certainly, 
if  the  sense  of  the  defendant,  in  speaking  these  words,  had 
varied  from  that  ascribed  to  them  by  the  pii^ttiUff,  he  eiight 
by  specially  pleading  have  shewn  them  not  actionable,  had 
lie  not  choseft  to  have  lested  the  defence  merely  on  the  ge-^ 
neral  issue.    It  appeared,  therefore,  that  these  words  must 
feirly  be  understood  in  the  first  of  these  three  senses,  namely^ 
that  he  was  ordered  to  be  prosecuted  for  a  perjury  w^ich  he 
bad  committed:  and,  so  understood,  they  were  unquestion- 
ably actionable* 

d  Robert ▼.  Cainden,9  East,  93.  t  Cowp.  978^ 
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In  addition  to  the  preceding  instances,  it  may  be  obslnreclj 
.  that  it  is  actionable,  falsely  and  maliciously  to  speak  and 
publish  of  another  words  which  tend  to  disinherit  him<«  ^or 
to  deprive  him  of  his  estate^^  or  which  slander  him  in  Ws 
office*,  profession^  or  trade* ;  e.  g.  in  speaking  of  a  justice 
of  the  peace  in  the  execution  of  his  office,  to  say  that  "  he  is 
a  rascal,  a  villain,  and  a  liar,'*  is  actionable;  for  the  words  im-? 
port  a  charge  of  acting  corruptly  and  partially  *. 

For  slander  of  this  kind,  an  action  may  be  brought  before 
any  injuiy  has  been  sustained ;  in  consequence  of  the  words 
havirig  bei^p  spoken.  From  the  nature  of  the  words,  the  law 
implies  the  injury;  hei^ce  such  words  are  said  to  be  action* 
able  in  themselves. 

To  maintain  an  action  for  slander  of  title  there  must  ^ 
malice  either  express  or  implied ".  Hence  where  a  perspn 
thinking  he  had  a  right  to  recover  possession  of  a  term  for 
.  some  misconduct  of  his  tenant,  and  hearing  that  the  term  was 
U>  be  sold,  went  to  the  auction  and  said,  the  vendor  could  not 
make  a  title;  it  was  holden  that  an  action  could  not'^be 
maintained,  there  being  no  proof  of  malice*. 

In  Harwood  v.  Sir  J.  Astlcy,  in  error,  1  Boa,  and  PmU 
N«  Rv.  47.  it  was  contended,  that  an  action  could  not  be  main* 
tained,  because  the  words  were  alleged  to  have,  been  spoken 
of  the  plaintiff,  (below)  as  a  candidate  to  8erv;e  in  rarlia- 
ment ;  but  it  was  holden,  that  the  words  being  actionable  in 
themselv€B  (7)*  it. was. quite  immaterial  whether  the^'  w^^rq 
spoken  of  the  plaintiif  as  a  candidate  or  not 

If  the  plaintiff  has  sustained  any  special  damage, in  coi^- 
quence  of  words  actionable  in  themselves  having  b^n  spoken''^ 
and  seeks  to  recover  a  compensation  for  it,  such  special 
damagte'mtistbe  stated  in  the  declaratioo,  with  s^  hhicIi  cer« 
tafnty  as  the  subject  tnatter  is  capable  of»  in  order  that  tfie 
defendant  'may  be  sufficiently  apprised  of  the  natufse  (of  tixe 


N  •     N      , 


K  1  Rol.  Abr.  37. 1. 27.  n  Har^rare  Y.  Lc  Bret^i/4  Butf.>!«2»i' 

li  Bois  V.  Bois,  (LeiF.  134.  o  Smith  v.  Spooiirr,    3  Tav^t.  fM(>* 

f  H«w  V.  PriiM,  Salfc.694.  L9rd  Rfiyni.  5ee  alsq  PitI  v/Douoraii,  ]  M..<Sc  S* 

8W.  S.C.  (139.                               '                J 

k  Hard  wick  r.  Chandler,  Sir.  1 138.  p  Oeare  v.  BHtUnl,  Btill;  K^.  ^.'Ha* 

I'  UpBhcrr  ▼.  Betts,  Cro.  Ut>  •678,  ^.  ibeuray  ti«  M^wottu,  i  B.  ;Q. .  Mif||ix. 
ID  Aston  ¥.  Blainrave,  Str.  617.    I^ard 

Aayoi.  1369-!S- C. 


SittMiM.  f«b.  17,  l^i.    S.r,j.€r 
Lord  EUeliborough,  C. /.     '      V 

.    V  ■')  n  -  r  V    >.'  I  if'y 
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.   (7)  The  words  charged  the  plaintiflf  (below)  wiUi  having  inur« 
dered  his  father.  »  ... 
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case  which-  is  inteiide^' to  he  pibved  ag^iofit  btoi,  and  coise- 
queatly  be  prepared  to  oieet  il^    . 

By  the  stat.  21  Jac.  1.  c.  16.  s.  3.  "  Actions  on  the  case 
for  words  must  be  commenced,  and  sued  -within  two  years 
next  after  the  words  spoken."  But  by  s.  7.  "  Infant,  feme 
covert,  non  compos  mentis,  person  imprisoned  or  beyond 
sea,  may  sue  within  two  years  after  the  removal  of  their 
respective  disabiUties/' 

Of  tcords  not  actionitble  in  themselves.^^Words  not  ac- 
tionable in  themselves  may  become  so,  by  reason  of  soove 
special'  damage  arising  from  them,  e,  g.  if  a  person  say  to  a 
woman,  **  you  are  a  whore,"  whereby  she  -loses  her  mar- 
riage*!,  or  a  substantial  benefit  arising  from  the  hospitality  of 
friends^  (8)*  So  if  a  person  slander  the  title  or  another, 
whereby  he  is  prevented  from  selling  his  estate' ;  but  in  these 
cases,  it  is  incumbent  on.. the  party  injured,  not  only  tp  ^taite 
and  prove  the  speaking  of  the  v^ords^  but  also  the  particulai? 
injury  which  he  has  sustained ;  because  the  words  not  being 
actionable  in  themselves,  the  special  damage  is  cgu^idered  as 
the  gist  of  the  action'. 

•  It  must  also  appear  %  that  the  special  damage  was  the  legal 
and  natural  consequence  of  the  words  spoken ;  for  an  illegal 
consequence^  viz.  a  tortious  act,  will  not  be  suQjicient. 

<1  1  Rol.  Abr.  35. 1.  15.  t  Brovme'T.  QibHoDfi,  Salk.  206. 

1'  Moore  v.  Meaflrber,  in  error,  Excb.     u  Vicaiv  ▼,  VVilcock^,  8  Gftst,  1. 

Ch.  1  Taunton'B  R.  39. 
atAwti'v.  ifat^w^ood,  Sir  W.  Jones, 

*19&     Oro.  0*r^14e.  •   '  t      • 

t/  .        ■  ...  I  I  >  ■    .       ■       .       ■  I  ■■         I  m 

...   M.  '.t       ;   ,         .  .  ■ 

(8)  Calling  a  married  woman  or  a  single  one  a  whore  is  not 
actionable,  because  fornication  and  adultery  are  subjects  of  spiri- 
tiMl  not  tempiNXil  censures,  Lord  Kaym.  1004.  except  in  the  city 
of  London,  by  reason  of  the  custom  there  to  cart  whores.  !  Viner, 
S,  13*  put  there  tlie  words  must  charge  that  she  was  a  whore  in 
London ;  it  is  not  sufficient  if  the  declaration  merely  alleg^e  that 
she  resided  in  London*  Robertson  y.  Powell,  B,  R.  Sittings  at 
Serjeant's  Inn  before  M.  T.  57  Geo.  3.  Action  for  calling  plain* 
tiflTs  wife  a  whore  iti  London,  suggesting  the  <!;u8tom  of  London  to 
cart  whore*,  plaintiffs  were  nonsuited  for  want  of  prtrvinj^  the  cus- 
tom. Lord  Mane-field  9'aid,  he  cotild  not  take  notice  of  such  cus- 
tom unless  proved.  No  proof  of  it  could  be  got  from  the  town 
clerk's  office,  and  it  wati  then  said  that  no  proof  of  it  had  been  ever 
given  so  as  to  maintain  sudi  actions  out  of  the  city  courts^  but  thst 
in  the  city  courts  they  wonld  take  notice  of  their  omtcastom. 
Stainton  &  tit.^*  Jbnetl.  JSitlings  after  Micb«  Tem,  at  GnildNdl, 
^oram  Lord  Mana^eld,  1783.  M^« 
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Two  per»in»c*tinofc  join  in  an  actioii  far  danderous  words 
spoken  of  them  "^9  for  the  injuiy  wbtehr  the  one  sustains  by 
the  slander  is  not  any  injury  done  to  the  other.  But  if  defa- 
matory words.be  spoken  o£  partners  in  trade  ^»  whereby  iheif 
are  injured  in  their  trade^.a,  joint  action  will  lie  at  the  suit 
of  tlie  partners,  .although  the  words  be  actionable  ofthem<* 
selves. 

It  is  actionable  to  republish  any  slander  invented  by  an- 
other*, unless  the  republication  be  accompanied  by  a  disclo- 
sure of  the  author's  name*  and  a  precise  statement  of  the  au- 
thor s  words,  SQ  as  to  enable  the  party  injured  to  maintain  an 
action  against  the  author.  This  disclosure  and  statement 
must  be  made  at  the  time  of  republishing  the  slander;  for  it 
will  not  ayail  the  defendant  to  make  it  for  the  fivst  time  in 
pleading  to  an  action  brought  by  the  party  injured. 

From  the  ppecedmg  remarks  it  appears,  that  falsehood  and 
malice,  either  express  or  implied,  are  of  the  essence  of  the 
action  for  slander  and  special  damage,  where  tlie  words  are 
)[K>t  actionable  in  themselves. 


III.  0/  the  Declaration^  and  herein  of  the  Nature  and 

Office  of  the  Innuendo. 

Ix  the  declaration,  after  such  prefatory  averments  as  the 
circumstances  of  the  case  may  render  necessary  ^P),  it  must 
be  alleged  expressly  what  words  were  s]K>ken  (10),  and  that 
they  Avere  spoken  and  published  of  the  plaintiff*  falsely  and 
maliciously.  / 

.  •  '  ' '  . 

X  Dyer,  19.  «.p\.  IIQ.  l««dT.4soldo0y^9  £Mt*496.  TliCM 

y  Cook  aiui  auothcr  v.  Ratchellor,  3        caset  were  recognised  i«Woolnoth  v. 

Bos.  &  l^ol.  ]  50.  Meadow  s,  5  East,  463. 

z  Daviii  V.  Lewis,  7  T.  R.  17.     Mait-  a  Johnson  v.  Aylmer,  Cro.  Jac.  130. 


(9)  By  rule  of  court,  B.  R«  M..  1654,  it  js  curd^eK^,  **  that  iqi 
actions  of  slander  long  preambles  be  forborn ;  aod  110  n)ore  induce- 
ment than  what  is  necessary  fqr  the  maintenance  of  the  action, 
except  where  it  requires  a  special  inducement  or  colloquium/* 

(10)  '*  That  the  defendant  spake  of  the  plaintiff,  ooeedam  falsa 
et  scandalosa  verba,  quorum  tenor  seqiiitur  in  hsec  verba,  &c.'*  was 
holden  insufficient,  because  it  was  not  an  express  allegation,  that 
the  defendant  spake  the  same  identioai  words.  Gavford  n  Ciepk^ 
Cxp.  Eliz.  857.  •       . 
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If  the  words  were  spoken  in  a  foreign  language,  it  must  be 
^retred  in  the  declaration,  that  the  hearers  tinaerstood  such 
language^ 

Where  the  charge  allied  gainst  the  plaintiff  relates  to  his 
office,  profession,  or  trade,  there  it  ought  to  appear  on  the 
fsice  of  the  declaration,  that  plaintiff  was  in  office^,  or  exer- 
cising his  profession  or  trade'  at  the  time  when  the  words 
were  spoken,  and  that  tbey  were  spoken  in  relation  to  his 
office,  protfession,  or  trade*. 

'  In  an  action  for  words  spoken  of  a  person  who  was  a  can- 
didate to  serve  in  parliament,  it  is  not  necessary  to  set  Ibrtfi 
the  writ  in  the  declaration^  It  is  sufficient  for  the  plaintiff 
to  state  that  he  was  a  candidate  to  serve  in  the  (present)  par- 
liament, which  cannot  exist  without  a  writ  to  call  the  par- 
liament together. 

In  that  part  of  the  declaration  which  states  the  siander, 
the  words  ought  to  be  explained  In  such  manner  as  they 
may  require.  Whilst  the  pleadings  were  in  Latin,  this  ex- 
planation was  introduced  by  the  word  ••  innuendo:"  e-  g. 
"  Thou  (eundem  quer'  innuendo  J  art  a  thief;"  which  in  a 
modern  declaration  would  stand  thus :  "  Thou,  fmeamng 
the  said  plaintiff)  art  a  thief."  The  term  innuendo  is  still 
retained,  whenever  this  part  of  the  declaration  is  mentioned. 
In  the  foregoing  instance,  it  may  be  observed,  that  the  in- 
nuendo is  the  same  in  eil'ect  as  **  that  is  to  say."  Its  ofBce 
is  merely  to  explain  and  designate,  that  the  person  intended 
by  the  word  '*  thou"  is  the  plaintiff.  But  that  the  plaintiff 
tvas  the  person  intended,  must  appear  from  the  manner  in 
which  the  words  were  spoken,  which  must  be  stated  in  the 
declaration,  namely,  that  they  were  spoken  of  the  plaintiff, 
or  to  the  plaintiff,  or  in  a  conversation  with  the  plaintiff, 
and  not  from  the  innuendo  only*;  for  if  the  person  of  whom 
the  words  were  spoken  be  uncertain,  an  action  will  not  lie ; 
and  a  plaintiff  cannot  merely,  by  the  force  of  an  innuendo, 
apply  the  words  to  himself  \ 

When  the  innuendo  is  annexed  to  the  charge  preferred 
against  the  plaintiff,  then  its  office  is  to  give  to  the  words 
spoken  their  proper  significatiori,  but  not  to  extend  the  sense 
of  ihem  beyond  their  natural  import  Therefore,  where  a 
declaration  stated  that  defendant  said  of  the  plaintiff,  ^  be 
has  forsworn  himfeelf,  (leaning  that  the  plaintiff  had  com«» 

b  Price  t.  Jeofciogs,  Cro.  EUz.  B65.  f  Hanrood  T.Sir  J.  Attley,  i  Bm.  U 

c  Yelv.iiftS.     '  Ptti.  |i.  H.  47.  ott  OTor,  \SK  £xc1i. 

4  ColliiT.  Malfii,Cro.  Cw.aas.  Cbr.    ,    . 

e  Todd  V.  HastiogB,  s  Sauud.  307.  S»*  g  4  Rep«  17  d.  3  Bafstr.  39;. 

vage  ▼.  Robery,  Salk.  694.  h  Jobnaon  r.  AyltDer,  Cro.  J«c«ie6. 
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mitted  wilfnl  and  corrupt  perjury.l"  if  was  hoMen  thktithe 
words  not  being  actionuiile  in  themseWesi  because  they  HM 
not  necessarily  imply  that  the  plaiittitfhad  forsworn  hiiTAfdf, 
Iff  a  judicitil  proceeding,  tbcir  ineoniDg  could  not  be  exKtid- 
ed  by  the  innuendo'.  But  if  the  dcf<»Hia,nt  had  spoken  the 
worIb  concerning  «onie  judicial  proceeding  that  had  befove 
tskm  place,  in  which  the  plaintift' had  given  testimony,  attd 
these  nets  had  b«en  averKd  in  the  dedartttion,  tinea  suctk  «d 
ionuendo  would  have  been  good  ;  because  the  words,  cou{ded 
witli  the  preceding  facts,  would  have  shewn,  that  t)ie  de- 
fendant meant  to  charge  the  plaintiiT  with  perjury  punishable 
by  law.  , 

So  where  the  slander  was,  "  he  has  burnt  my  bora,"  the 
ptaintifl' cannot  sav'^,  by  way  of  inmieHdOt  "  my  htm  full  of 
corn"  because  that  in  not  an  explanation  of  t)i«-words,  but 
an  addition  to  them.     But  if,  in  the  iutroductocy  part  of  the 
declaration,  it  is  averred,  that  the  (Iffeadaat  haU  a   harii  full 
afcora,  and  also,  lUal  in  a  discourse  nbtml  tkat  barn,  the  d&- 
fhidant  had  spoken  the  words,  an  in;iuendo,  that  he  meant 
by  tlKwe  words  the  barn  full  of  corn,  would  have  been  good, 
'i  his  distinction  was  recognised  in  a  very  modern  c^se' :  it 
was  stated  in  the  declanttiop,  that  the  plaintiff  had,  indue 
manner,  put  iu  his  answer  upon  oath  to  a  bill  filed  a^^ainst 
liim  in  tiie  Court  of  Exchequer  by  the  (lefend     '  "    ''"' 
not  averred  that  the  words  were  spoken  in  a  c 
that  Evnswer.j  it  was  then  nllegcd,  thut  defend 
plaintiir  that   he  had  forsworn    himself  f'mc 
phiinliff  had  perjured  himself  in  his  aforcsait 
hiU  so  filed  as[aiiist  hitaj,  it  was  boiden,  on  n 
of  judgnieut  altar  verdict,  that  the  declaratio 
want  of  aii  averment  of  a  colloquium  respecting 
,  the  exchequer,  which  was  not  supplied  \>y  the 
farther,  that  the  defect  was  not  cured  by  verdicc 

In  all  cases,  therefore,  where  the  words  can  be.tufder&tood 
in  an  actionable  sense  only  by  refcreace  to  ccrttia  facta, 
such  facts  must  be  distinctly  stated  in  the  body  of  tl^  de- 
claration :  for  the  mere  introduction  of  tTiose  facts,;  unaer  an 
ioBuendo,  will  not  be  deemed  a  suIDc^eat  averment  of  them"! 
tliat  whicU  comes  after  tlie  innuendo  not  being  issuatjle"; 
and  farther,  it  must  be  averred, -that  the  words  were  spoken 
in  a  conversation  about  those  facts.  In  short,  the  .words 
must  be  sulTicient  to  maintain  the  action  without  the  innu- 

i  [lo1(r.Schal«fiel<l,ST.R.Grrt.  Stc  1    Hnwka  v.  Hawker,  S  &«t,  417. 

nlmCorcv.  Mitrlun,  Yd'.  97.  ml  Bol,  Abr.  M.l.  t«.   - 

k  Ptrdc  Grey,  C.  J,  in  R-T-HoToe,  n  Slo*w«V>cur,Ora.  Car.  441. 

Cow[>.  Gt*. 
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%ndo*.  And  the  meaning  given  by  the  innuendo  must  be 
duch,  as  may  fairly  be  collected,  either  from  the  words  alone, 
or  from  the  words  coupled  with  facts,  which  were  the  sub- 
ject of  the  conversation  previously  averred  in  the  declara- 
tion. It  is  to  be  observed,  however,  that  although  neii^ 
matter  cannot  be  introdireed  by  an  innuendo,  but  must  be 
brought  upon  the  record  in  another  way,  yet  where  such 
new  matter  is  not  necessai^  to  support  the  action,  an  in- 
nuendo, without  any  colloquium,  may  be  rejected  as  sur- 
plusage P. 

In  a  declaration  for  slander,  of  plaiptiff  in  his  trade,  a  count 
alleging  that  the  defendant,  in  a  certain  discourse  in  the  pre- 
sence and  hearing  of  divers  subjects,  falsely  and  maliciously 
charged  and  asserted  and  accused  plaintiff  of  being  in  insolvent 
circumstances,  and  stating  special  damage,  but  without  set- 
ting out  the  words,  is  ill,  and  if  it  be  joined  with  other  counts, 
which  set  out  the  words,  and  a  general  verdict  given,  the  court 
will  arrest  the  judgment**. 

It  is  the  province  of  the  jury  to  decide,  whether  the  de- 
fendant's meaning  was  such  as  is  imputed  to  him  by  the 
innuendo '. 

In  an  action  for  calling  the  plaintiff  a  thief,  it  was  provt-d» 
that  the  defendant  said  of  the  plaintiff,  "  why  don't  you 
come  out,  you  blackguard  rascal,  scoundrel,  Penfold,  you 
are  a  thief' ;"  but  the  witness  who  proved  the  words  was  not 
asked,  whether  by  the  word  *'  thief"  he  understood,  that 
the  defendant  meant  to  charge  the  plaintiff  with  felony. 
Chambre,  J.,  in  his  direction  to  the  jury,  said,  that  it  lay  on 
the  defendant  to  shew,  that  felony  was  not  imputed  by  the 
word  "thief;**  and  a  verdict  was  found  for  the  plaintiff.  On 
a  motion  to  set  aside  the  verdict,  on  the  ground,  that  it  ap- 
peared from  the  expressions  which  accompanied  the  word 
•*  thief,"  that  the  defendant  did  not  intend  to  impute  felony, 
but  merely  used  that  word,  together  with  the  others,  in  the 
heat  of  passion ;  that  no  evidence  was  given  to  shew  that  the 
word  "  thief"  w?,s  understood  by  those  who  heard  it,  to 
charge  the  plaintiff  with  any  crime,  the  court  refused  the 
application ;  Sir  J.  Mansfield,  C.  J.  observing,  that  the  jury 
ought  not  to  have  found  a  verdict  for  the  plaintiff',  unless 
they  understood  th^  defendant  to  impute  theft  to  the  plain- 
tiff.   The  manner  in  which  the  words  were  pronounced, 

o  Lovet  ▼.  Hawthorn,  Cro.  Eliz.  834.  0.  J.  in  Robertii  ▼.  Camdeu,   B.  R. 

p  Roberta  v.  Camden,  9  East,  ga.  Nor.  cs,  1907. 

q  Cook  V.  Cox,  3  M.  &  S.  1 10.  8  Penfold  ▼.  Wcstcote^  2  Rot.  ^  PuU 

r  Pen  Gould  and  Blackatone,  Js.  s  Bl.  N.  R.^35. 
R-  Qd  J,  3.  cited  byLd.  Ellecborou^h, 
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^tid  various  other  circumstances,  might  explain  ttie  meari-^ 
ing  of  the  word ;  and  if  the  jury  had  though t,  that  the  word 
was  only  used  by  the  defendant  as  a  word  of  general  abuse, 
they  ought  to  have  found  a  verdict  for  the  defendant. 
Supposing  that  the  general  words  which  accompany  the 
word  "  thief"  might  have  warranted  the  jury  in  finding 
for  the  defendant^  yet,  as  they  have  not  done  so,  til^ 
court  cannot  say,  that  the  word  did  not  impute  thefl  to^ 
thjB  plaintifJl 


IV.   Cy  the  Pleadings-^Evidence — Co$l8. 

Of  the  Pleadings, 

The  general  issue  in  this  action  is,  not  guilty. 

On  the  general  issue,  the  defendant  will  not  be  allowed 
to  give  the  truth  of  the  fact  imputed  to  the  plaintiff  in  evi- 
dence in  mitigation  of  damages ;  and  this  rule  holds  in  all 
cases,  whether  the  words  do  or  do  not  import  a  charge  of  fe- 
lony", or  whether  a  charge  of  felony  be  particular*,  or  generals 
If,  however,  the  charge  be  true,  the  defendant  may  plead  it 
in  justification. 

The  defendant  may  either  plead  or  (what  is  more  usually 
done  under  the  general  issue*)  give  in  evidence  the  manner 
and  occasion  of  speaking  the  words,  to  shew  that  they  were 
not  spoken  maliciously*. 

As  if  the  words  were  spoken  by  the  defendant  as  counsel, 
and  were  pertinent  to  the  matter  in  question^ 

Or  in  confidence ;  as  when  a  master,  upon  being  applied  to 
for  the  character  of  a  servant,  honestly  and  fairly  eives  the 
true  character  of  such  servant'  (11).    In  these,  and  srmilat 

a  UDclcrwood  ▼.  Parkes,  Str.  1200,  a  Brook  ▼.  Montagur,  Cro,  Jac.  91. 

X  Sinitli  V.  Richardson,  Willes,  S4.  Per  b  S.  C. 

8  juri^ea.  c  Eaitiua»<iii  ▼.  Steplaenson  &  aootber, 
»  P«r  J2ittdgw,S.  C.  IJuU.   N.    P.    8.,     Wealhcrsloit  v. 

z  AdoiiUed   io  Smith  ▼.  Richardsoo,         Hawkins,  1  T.  R   IK). 

Wiltes,  04. 


(11)  **  I  take  the  law  to  be  well  settled,  that ,  where  a  faster  is 
applied  to  for  the  character  of  a  servant,  the  former  is  not  called 
upon  in  an  action  to  prove  the  truth  of  any  aspersion*  thrown  out 


« 

t 

cases,  An  action  will  not  lie,  because  mtiice  (one  of  the  e$fteti« 
iifti  grounds  in  actions  for  slabdep]  h  wantiiag. 

< 

Evidence. 

"  tf  the  nature  of  the  case  requires  one  or  more  introdqctoiy 
averments  in  the  declaration,  such  averments  must  of  course 
b^  proved*. 

So  if  the  colloquium  alleged  be  necessary  to  maintain  the 
action,  it  must  be  proved,  as  where  words  are  laid  to  be  spoken 
of  a  person  with  respect  to  his  office  or  trade. 

The  words  must  be  proved  as  laid  in  the  declaration*;  that 
is,  such  of  them  as  will  support  the  action;  for  it  is  not  ne- 
cessary for  the  plaintiff  to  prove  all  the  words  stated  in  th^ 
declaration. 

Formerly,  indeed,  it  was  holden,  that  the  plaintiff  must 
prove  the  words  precisely  as  laid^;  but  now  it  is  sufficient 
to  prove  the  substance  ox  them.  However,  if  the  words  h6 
laia  ift  the  third  person,  «.  g.  he  is  a  thief,  proof  of  words 
8^K>ken  in  the  second  person,  e*  g^  you  are  a  thief,  will  not 
support  the  declaration ;  for  there  is  a  great  difference  be* 
tween  words  spoken  in  a  passion  to  a  man's  face,  and  words 
^oken  deliberately  behind  his  back^.  In  like  manner  9 
count  for  slanderous  words  spoken  affirmatively  caottot  be 
supported  by  proof  that  they  were  spoken  by  way  of  in* 
terrogatory ;  as  where  the  declaration  stated*^  that  the  de- 
fendant spoke  these  words,  "  he,  the  plaintiff,  cannot  pay  his 

^  BiiU.  N.P.S.cUesSavagev.Robery,  017.  where  the  same  doctrioe  va* 

Salk.  694.  applied,  and  Buller,  J.,  snid,  he  had 

e  Bamea  r.  HoSIoway,  6  T.  R.  iSO.  kiiuwn  a  rariety  of  nanaaits  00  tfie 

PerLawrence,  J.mMaitlandv.Gold-  same  objecttun ;  i4thoagb  tbave WM 

ney,  9  East,  408.  a  case  in  Straufce  e  contra  and  alsQ 

f  Bull.  N.  P.  5.  ekes  8  Rol.  Ahr.  718.  ■  dictum  of  Lord  HardiriclLe,  C  J.^ 

g  ATarilio  V.  Rogen,  London  Sittings,  in  Neison  ▼.  Pixie,  Ca.  Tcnip.H. 

Trin.  1773.  B.  R.  Ld.  Man(ifi«rld,C.  J.  306. 
cited  by  Buller  in  R.  ▼.  Berry,  4  T.  R.    h  Baroea  v.  Hulloway,  8  T.  R.  ]  so. 


by  htra  QgaiQst  the  latter,  but  that.it  lies  upon  the  sen'ant  to  prove 
the  falsehooct  of  such  aspersions.  In  such  case  the  roaster  is  justi- 
fied, unless  the  servant  prove  express  malice."  Per  Chambre„  J., 
in  Rogers  v.  Clifton,  M.  44  Geo.  3,  C.  B.  3  Bos.  &  Pul.  594* 
The  atae  itself  is  well  worthy  of  attention  on  this  subject,  btltthe 
circumstances  of  it  are  too  special  for  insertion  in  this  work.«— N« 
A  ^rvaiU  cannot  bring  an  action  a,l^iist  his  master  for  uot  f^iving 
him  a  dimeter.  Per  KenyoB,  C.  J.,  iji  Carrol  v.  Bird.  9  £»^ 
5J,P.C.2aj.  ^ 
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laboAiret8»'*  and  the  evideooe  was»  that  the  defendant  had, 
asked  a  witness  '*  if  be  ked  beard  that  plaintiff  could  not  p^y 
his  labourers." 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in 
evidence  a  bill  of  indictment,  which  had  been  preferred 
against  him  by  the  defendant,  and  which  the  grand  jury  re- 
turned ignoramus.  This  was  boiden  to  be  admissiole  evi* 
dence,  to  shew  the  malicious  intent  with  which  the  w6rds 
were  spoken*. 

If  the  declaration  contain  several  actiotiable  words,  it  is 
sufficient  for  plaintiff  to  prove  some  of  them^ 

Express  rnalice  need  not  be  proved ;  if  the  charge  be  feise, 
malice  will  be  implied. 

In  an  action  for  slander  of  title,  it  must  appear  that  the 
words  were  spoken  maliciously.  It  is  not  necessary  for  the 
defendant  to  plead  specially ;  but  the  plaintiff  must  prove 
malice,  which  is  the  gist  of  the  action'. 

Action  for  words  imputing  a  crime ;  afi  agreement  on  the 
part  of  the  plaintiff,  to' waive  his  action  for  words  spoKeqtiiPi 
consideration  that  the  defendant  will  destroy  certain  docu-^ 
ments  in  his  possession,  or  which  might  afterwards  come  into 
his  possession,  imputing  the  same  crime  to  the  plaintiilt  \^ 
Iwhm  executed  by  the  burning  of  the  papers  in  his  p^^sses- 
aion,)  a  bar  to  the  action,  and  may  be  given  in  evidence  under 
the  general  issue  °'. 

Costs. 

By  Stat  21  Jac.  1.  c.  16,  s.  6.  "  If  the  jury  upon  the  trial 
of  the  issue,  or  the  jury  that  shall  inquire  of  the  damages^ 
assess  the  damages  under  forty  shillings,  then  the  plaintiff 
shall  recover  only  so  much  costs  as  the  damages  so  assessed 
amount  unto." 

It  is  to  be  observed,  that  this  statute  does  not  extend  to 
actions  founded  on  special  damage  only,  because,  properly 
speaking,  they  are  not  actions  for  words,  but  for  the  special 
damage^  But  where  words  are  actionable  in  themselves*, 
atid  special  damage  is  laid  in  the  declaration  only  by  way  of 

» 

^  Tate  T.  Hampbrf y,  6.  R.  E.  48  Geo.  m  Lnq^  r.  Applegate^  i  Stark.  N.  P.  C, 

3.  2  Camp.  N.  P.  C.  73.  n.      See  97. 

aim  Ruslell  ▼.  M'Quister,  ante,  p.  n  Lowe  v.  Harewood,  Sir  Wm.  Jonesy 

998.  n.  196.                                             * 

%  Compag^non  and  Wife  v.  Martin,  s  B).  o  Lord  Raym.  1 S88.    Burn  t.  Perry, 

H.  790.  S  Str.  93().  S,  C     TuiT.d(T.  Uertos, 

1  Sgiith  v.  Speoner,  9  Taunt  046.  Willei,  42d.  $  f .      , 
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f^ravation,  although  the  Special  damage  be  proved,  yet  if 
the  damages  recovered  are  under  40«.  there  shall  be  no  more 
costs  than  damages.  If  some  of  the  counts  in  the  declara** 
tion  be  for  words  that  are  aotionablei',  and  others  for  words 
not  actionable,  and  special  damage  be  laid  referring  to  all 
the  counts,  and  there  be  a  general  verdict  for  plaintiflT,  he  is 
entitled  to  full  costs,  though  be  recover  less  than  40^.  da« 
mages. 

In  a  case  where  the  declaration  embraced  two  distinct 
objects^,  viz.  a  charge  for  speaking  words  actionable  in  thein- 
selves,  and  a  chaige  that  defendant  procured  plaintiff  to  be 
indicted,  without  probable  cause^  for  felony ;  it  was  holden, 
that  such  an  action,  not  being  merely  an  action  for  words^ 
biDt  also  an  action  on  the  case  for  a  malicious  prosecution, 
was  not  within  the  statute ;  and^-  therefore,  although  plaintiff 
recovered  damages  under  405.  yet  he  should  be  entitled  to  full 
costs. 

In  cases  within  the  statute,  if  damages  are .  under  40^. 
plaintiff  cannot  have  more  costs  taxed  than  the  damages, 
notwithstanding  defendant  has  justified  '• 

p  Sariie  ▼.  Jardine,  9  H.  Bl.  531 .  ntd,  per  Clive,  J.,  in  Bartlct  ▼.  1tcl»- 

q  Topsail  ▼.  Edwvdi,  Cro.  Car.  163.  bina,  to  have  bcra  detcnRincd  n 

Bliaard  ▼.  Barnea,   Cro.  Car.  807.  the  court  of  B.  R.  8  JVils.  S5S.  £» 

J5.  P.  5  G.  3. 
t  Halfordv  SiBUh,4East,567.  S.  P. 
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Nature  %f  this  Right — Who  shall  be  considered  as  ca* 
pahle  of  exercising  it — Where  the  Transitus  may  he 
said  to  be  continuing — Where  determined — How  fat 
the  Negociation  of  the  Bill  of  Lading  may  tend  to 
defeat  the  Right. 

Nature  of  the  Right  nf  stopping  in  Transitu.-^Whcn 
goods  are  consigned  upon  credit  by  one  merchant  to  an- 
other, it  frequently  happens  that  the  consignee  becomes  a 
baakrupt  or  insolvent,  before  the  goods  are  delivered.  In 
Mich  cue  the  la\^,'  deeming  it  unreasonable  that  the  goods 
of  one  person  should  be  applied  to  the  payment  of  the 
debts  01  another,  permits  the  consignor  to  resume  the  pos* 
session  of  his  goods.  This  right,  which  the  consignor  has 
of  resuming  the  possession  of  his  ^oods,  if  the  full  price 
has  not  been  paid,  in  the  event  ot  the  insolvency  oi  the 
consignee,  is  technically^  termed  the  right  of  stopping  in 
l/ansitu.  I'he  doctrine  of  stopping  in  transitu  owes  its 
origin  to  courts  of  equity,  but  it  has  since  been  adopted 
and  established  by  a  variety  of  decisions  in  courts  of  law, 
and  is  now  regarded,  with  favour  as  a  right  which  those 
courts  are  always  disposed  to  assist.  The  following  cases 
will  illustrate  the  nature  of  this  right  B.  at  London,  gave 
an  order  to  A.  at  Liverpool,  to  send  him  a  quantity  of  goods*. 
A.  accordingly  shipped  the  goods  on  board  a  ship  there, 
whereof  the  defendant  was  master,  who  signed  a  bill  of 
lading  to  deliver  them  in  good  condition  to  B.  in  London. 
.  The  ship  arrived  in  the  Thames,  but  B.  having  become  a 
.  bankrupt,  the  defendant  was  ordered,  on  behalf  of  A.,  not  to 
deliver  the  goods,  and  accordingly  refused,  though  the 
freight  was  tendered.  It  appeared,  by  the  plaintiff's'  wit- 
.nesses,  that  no  particular  ship  was  mentioned^  whereby  the 

A  Awipiees  of  Barghall,  baakrupt,  v.  Howard,  London  Sitting!  after  Hil.  T. 
32  G.  2.  coram  I^rd  Manifield,  C.  J.,  1  H.  Bl.  366  u. 

rot,  IT.  L   L 
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goods  should  be  sent,  in  which  case  the  shipper  is  to  be  at 
the  risk  of  the  perils  of  the  seas.  An  action  on  the  case 
upon  the  custom  of  the  realm  having  been  brought  against 
the  defendant  as  a  carrier,  Lord  Mansfield  was  of  opinioD 
thaj;  the  plaintiffs  were  not  entitled  to  recover,  and  said,  be 
bad  known  it  several  times  ruled  in  Chancery,  that  where 
the  consignee  becomes  a  bankrupt,  and  no  part  of  the  price 
bas  been  paid,  that  it  was  lawful  lor  the  consignor  to  seize  the 
goods  before  they  come  to  the  hands  of  the  consignee  or  his 
assignees;  and  that  this  was  ruled,  not  upon  priuciples  of 
equity  only,  but  the  laws  of  property.  The  plaintift's  were 
nonsuited. 

The  right  of  stopping  in  transitu  does  not  proceed  on  the 
ground  of  rescinding  the  contract,  but,  in  the  language  of 
Lord  Kenyon,  it  is  an  equitable  lien  adopted  by  the  law,  for 
the  purposes  of  substantial  justice.  Hence  the  circumstance 
of  the  vendee  having  paid  in  part  for  the  goods'*  will  not  de- 
feat the  vendor's  right  of  stopping  them  in  transitu;  the  vendor 
has  a  right  to  retake  them,  unless  the  full  price  of  the  goods 
has  been  paid;  and  the  only  operation  of  a  partial  payment  is 
to  diminish  the  lien,  pro  tanto. 

The  cases  which  have  been  decided  on  this  subject  may 
be  arranged  under  the  following  divisicms:  1st,  who  shall  be 
considered  as  capable  of  exercising  the  right  of  stopping  in 
transitu ;  2dlv,  under  what  circumstances  the  transitus  shall 
be  considered  as  continuing ;  3dly,  when  the  transitus  shall 
be  considered  as  determined;  and  lastly,  where  the  right  of 
the  vendor  has  been  defeated  by  the  negociation  of  ibe  bill  of 
lading. 

1.  Who  shall  be  considered  as  capable  of  exercising  ike 
tight  of  stopping  in  transitu. — As  to  the  first  division,  I  am 
aware  of  two  cases  only,  in  which  the  subject  has  been  brought 
under  the  consideration  of  the  court,  viz.  Feise  v.  Wray,  3 
East,  93.  and  Siffken  v.  Wray,  6  East,  371.  Froni  these 
cases  it  may  be  collected,  that  if  the  party  exercisii^  the 
right  stand  in  the  relation  of  vendor,  quoad  the  bankrupt  or 
insolvent,  it  is  suflicient;  but  that  a  mere  surety,  for  the 
price  of  the  goods,  is  not  entitled  to  stop  them  in  transitu. 
The  case  of  Feise  v.  Wray  was  shortly  this :  B.,  a  trader  in 
England,  gave  an  order  to  C,  his  correspondent  abroad,  to 
purchase  a  quantity  of  goods  for  him*.  C.  bought  the  goods 
accordingly  of  another  merchant,  (who  was  a  stranger  to  B* 
ind  had  not  any  account  or  correspondence  with  him,)  and 

h  H od^on  v.  Loy,  7  T.  R.  440.  recog-        c  FcUc  v.  Wn]^  a  fiasli  93*. 
meed  iu  F«iM  v.  Wray,  a  £«it,  93. 
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shipped  them  on  bonrd  a  general  ship,  on  the  account  and 
risk  of  B.;  the  bill  of  lading  was  filled  up  to  the  order  of  B. 
C.  drew  bills  of  exchange  on  B.  for  the  price  of  the  goods, 
including  also  a  charge  for  commission.  These  bills  were 
accepted,  but  not  paid ;  for,  before  the  goods  arrived^  B* 
became  a  bankrupt;  whereupon  C.  authorized  his  agent  in 
England  to  obtain  possession  of  the  goods  on  their  arrival, 
which  he  did  accordingly.  An  action  of  troter  having  been 
brought  by  the  assignees  of  B.,  against  the  agent  of  C.»  to 
recover  the  value  of  the  goods,  it  was  contended,  on  the 
part  of  the  plaintiffs,  that  the  right  of  stopping  in  transitu  did 
not  attach  between  B.  and  C. ;  that  B.  must  be  considered 
as  the  principal  for  whom  the  goods  were  originally  pur- 
chased, and  tnat  C.  was  only  his  ractor  or  agent,  purchasing 
them  on  his  account,  and  that  the  right  of  stopping  in  tran- 
situ did  in  point  of  law  apply  solely  to  the  case  of  vendor 
and  vendee ;  but  per  Lawrence,  J.,  *'  if  that  were  so,  it  would 
nearly  put  an  end  to  the  application  of  that  law  in  this  coun« 
try ;  for  I  believe  it  happens,  for  the  most  part,  that  orders 
come  to  the  merchants  here,  from  their  correspondents 
abroad,  to  purchase  and  ship  certain  merchandise  to  them ; 
the  merchants  here,  upon  the  authority  of  those  orders,  ob« 
tain  the  goods  from  those  whom  they  deal  with  ;  and  they 
charge  a  commission  to  their  correspondents  abroad,  upon 
the  price  of  the  commodity  thus  obtained.  It  never  was 
doubted  but  that  the  merchant  here,  if  he  beard  of  the 
failure  of  his  correspondent  abroad,  might  stop  the  goods 
in  transitu.  But,  at  any  rate,  this  is  a  case  between  vendor 
and  vendee :  for  there  was  no  privity  between  the  original 
owner  of  the  goods  and  the  bankrupt ;  but  the  property  may 
be  considered  as  having  been  first  purchased  by  C,  and 
again  sold  to  B.  at  the  first  price,  with  the  addition  of  his 
commission  upon  it  He  then  became  the  vendor  as  to  B., 
and  consequently  had  a  right  to  stop  the  goods  in  transitu, 
unless  he  is  estopped  by  the  circumstance  of  B.  having  ac- 
cepted bills  for  the  amount,  which  bills,  it  is  contended, 
may  be  proved  under  B.*s  commission,  and  are  equivalent 
at  least  to  part  payment  of  the  goods ;  but  it  was  decided, 
in  Hodgson  v.  Loy,  7  T.  R.  440.  that  part  payment  for  the 
goods  does  not  conclude  the  right  to  stop  in  transitu;  it 
only  diminishes  the  vendor's  /fen,  pro  tanto,  on  the  goods 
detained.  Then,  having  lawfully  possessed  himself  of  them, 
he  has  allien  on  them  till  the  whole  price  be  paid,  which 
cannot  therefore  be  satisfied  by  shewing  a  part  payment 
only.  It  is  possible  that  part  payment  may  be  obtained  by 
proving  the  bills  under  B/s  commission ;  but  if  the  loss 
Must  fall  on  one  side  or  the  other,  the  maxim  applies,  **  Qu 

X.  i.   & 
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prior  est  tempore  potior  est  jure."  The  court  wore  of  opinicRH 
that  tlie  assignees  were  not  entitled  to  recover. 

The  facts  of  the  case  in  Siffken  v.  Wray,  were  as  follow: 
B.,  a  trader  in  Loudon,  ordered  goods  to  be  shipped  to  him 
by  C*  his  correspondent  at  Dantzic,  with  directions  to  C. 
to  draw  for  the  amount  on  D.  at  Hamburgh,  (who  had 
agreed  to  accept  the  bills,  upon  receiving  a  commission  on 
the  amount},  and  to  transmit  the  bills  of  lading  and  inroices 
to  D.,  who  was  to  forward  them  to  B.  in  London.  The 
goods  were  shipped,  D.  accepted  the  bills,  and  on  the  receipt 
of  the  bills  of  lading,  transmitted  the  same  (which  were 
made  out  to  the  orders  of  the  shippers  and  not  indorsed)  to 
B.  in  London,  who  received  them,  together  with  the  in- 
voices and  letter  of  advice,  live  days  after  he  had  committed 
an  act  of  bankruptcy.  D.'s  acceptances  were  afterwards 
dishonoured,  whereby  C.  was  obliged  to  take  up  the  bills  of 
exchange.  J.  S.,  the  agent  of  D.  in  England,  procured  from 
B.  the  bills  of  lading,  upon  an  undertaking  that  he  would 
dispose  of  the  goods,  on  their  arrival,  to  the  best  advantage, 
and  apply  the  proceeds  to  the  discharge  of  the  bills  drawn 
against  them.  J.  S.  having  obtained  possession  of  the  goods, 
8old  them,  and  paid  the  proceeds  into  the  Court  of  Chanceiy> 
to  abide  the  verdict  in  an  action  directed  by  that  court  to  be 
brought  by  the  assignees  of  B.  against  J.  S.  C,  having  been 
^apprised  of  what  had  been  done  by  J.  S.,  wrote  a  letter, 
signifying  his  approbation  of  J.  S.'s  conduct,  and  therein* 
claimed  the  proceeds.  The  action  directed  by  the  Court 
of  Chancery  having  been  brought,  the  court  of  B.  R.  were  of 
opinion,  that  the  assignees  of  B.  were  entitled  to  the  pro- 
ceeds: for  1st,  D.  did  not  stand  in  the  relation  of  vendor  of 
these  goods  quoad  the  bankrupt,  but  was  a  mere  surety  for 
the  price  of  the  goods,  and  consequently  he  was  not  entitled 
to  stop  them  in  transitu;  2dly,  although  C.  was  the  vendor 
of  the  goods,  yet  J.  S.  could  not  be  considered  as  his  agent  in 
this  transaction,  not  having  received  any  authority  from  C. 
until  after  he  had  obtained  possession  of  the  goixls;  but,  sup- 
posing him  to  have  been  the  agent  of  C.  before,  yet  there  was 
not  any  adverse  taking  possession  of  the  goods,' inasmuch  as 
they  had  been  taken  under  an  amicable  agreement  with  B. 
after  his  bankruptcy. 

2.  Under  what  Circumstances  the  Transitns  shall  be  con- 
sidered  as  confinuinsf. — As  to  the  second  division,  under 
what  circumstances  the  transitus  shall  be  considered  as  con- 
tinuing, the  cases  are  more  numerous  than  in  the  last  division, 
and,  as   they  depend  in  great   measure  on  their  own  spe- 

d  Siffken  mnd  •iiothcr,  »ssig;Becs  of  Browne,  bankrupt,  ▼,  Wray,  6  East,  sju 
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ciml   circumstances,  it  will  be  necessary  to  state  them  at 
some  lencrth.    The  first  in  order  of  time   is  Stokes  v«  La 
Hiriere,  London  sittings  after  Mich.  1784,  cited  in  3  T.  R. 
406,  and  more  correctly  by  Lawrence,  J.,  in  Bothlinglc  v. 
lugiis,  3  East,  397*    Messrs.  Duhem,  of  Lisle,  who  bad  just 
arrived  in  London,  applied  to  the  plaintiff  (a  ribboBrweaver) 
for  a  quantity  of  ribbon.    The  plaintiff  having  received  a  fe* 
vourabte  account  by  the  defendants,  of  Duhems*  circuob- 
8tanc*es,  packed  up  goods  to  a  large  amount,  and  delivered 
them  to  the  defendants  to  be  forwarded  to  Lisle.    These 
goods,  with  others  purchased    in  like  manner   of  another 
tradesman  of  the  name  of  Twigge,  were  forwarded,  on  or- 
about  the  12th  of  May,  to  the  defendants'  correspondents  at 
Ostend,  with  directions  to  send  them  to  the  order  of  Messrs,. 
Duhem.    On  the  receipt  of  the  goods,  viz.  on  the  29th  of 
May,  the  defendants'  correspondents  at  Ostend  wrote  to  the 
Duhems  an  acknowledgment,  and  that  they  waited  their  di- 
rections.   On  the  12th  June  the  Duhems  stopped  payment; 
and,  by  an  instrument  signed  the  13th  August,  consented  .ta 
Twigge's  taking  back  his  goods.    But  Messrs.  Duhem  not 
having  fulfilled  some  engagement  with  the  defendants,  and 
being  considerably  indebted  to  them,  the  defendants  coun- 
termanded the  orders  they  had  given  to  their  corresponde^its 
at  Ostend,  as  to  the  delivery  of  the  goods,  by  letter  of  th« 
3 1  St  May,  and  directed  them  to  alter  the  marks  and  to  deli- 
ver them  to  their  order,  which  was  accordingly  done;  and 
they  were  afterwards  disposed  of  in  satisfaction  of  the  de*> 
fendants'  demand  upon  Messrs.  Duhem;    they  contending^ 
that  immediately  upon  the  delivery  of  the  goods,  by  the 
plaintiff  to  them,  the  property  vested  in  Messrs.  Duhem;. 
and  that  they,  the  defendants,  had  a  right  to  detain  them.* 
Lord  Manstield  said, "  No  point  is  more  clear  than  that  if 
goods  are  sold,  and  the  price  not  paid,  the  seller  may  stop< 
them  in  transitu ;  /  mean  in  every  sort  of  passage  to  the 
hands  of  the  buyers.    There  have  been  a  hundred  cases  of 
this  sort;  ships  in  harbour,  carriers,  bills,  have  been  stopped. 
In  short,  where  the  goods  are  in  transitu,  the  seller  has  that 
proprietory  lien.     The  goods  arc  in  the  hands  of  the  de^ 
fendants  to  be  conveyed;    the  owner  may  get  them  back 
again." 

In  Hunter  and  another,  assignees  of  Blanchard  and  Lewis, 
V.  Beal,  London  sittings  after  Trin.  1785,  cited  3  T.  R.  A(56. 
an  action  of  trover  was  brought  for  a  bale  of  cloth,  which 
was  sent  by  Messrs.  Steers  and  Co.  of  Wakefield,  to  the  de- 
fendant, who  was  an  inn-keeper,  directed  for  the  bankrupts^ 
to  whom  the  defendant's  book-keeper  gave  notice  that  a 
bale  was  arrived  for  them ;  and  Steers  and  Co.  at  the  samo 
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time  sent  them  a  bill  of  parcels  by  the  post,  the  receipt  of 
which  they  acknowledged  and  wrote  word  that  they  had 
placed  the  amount  to  the  credit  of  Steers  and  Co.  The  bank^ 
rupts  gave  orders  to  the  defendant's  book-keeper  to  send  the 
bale  down  to  the  Galley  Quay,  in  order  to  ship  it  oa  board 
the  Union,  to  be  carried  to  Boston.  The  defendant  accord- 
ingly sent  the  bale  to  the  quay ;  but,  arriving  too  late  to  be 
shipped,  it  was  sent  back  to  him.  Within  ten  days  after- 
terwards,  a  clerk  of  the  bankrupts  went  to  the  defendant's 
warehouse,  when  the  defendant  asked  him  what  was  to  be 
done  with  the  bale  in  question,  and  was  ordered  to  keep  it  in 
his  custody  till  another  ship  sailed,  which  would  happ^  in  a 
few  days.  The  bankruptcy  happened  soon  afterwards;  and 
Messrs.  Steers  and  Co.  sent  word  to  the  defendant  not  to  let 
the  bale  out  of  his  hands:  accordingly,  when  the  bankrupts 
applied  for  it,  he  refused  to  deliver  it  up.  Lord  Mansfield 
was  clearly  of  opinion,  that  though  the  goods  might  be  legally 
delivered  to  the  vendees  for  many  purposes,  yet  as  for  this 
purpose  there  mi|st  be  an  absolute  ana  actual  possession  by 
the  bankrupts;  or  (as  his  lordship  expressed  it)  they  must 
have  come  to  the  corporal  touch  of  the  vendees;  otherwise 
they  may  be  stopped  in  transitu;  a  delivery  to  a  third  per- 
son, to  convey  to  them,  is  not  sufficient  The  preceding;  case 
of  Hunter  v.  Beal  was  much  commented  upon  by  La.  El- 
lenborough,  in  Dixon  v.  Bald  wen,  5  East,  184.  The  im- 
pression on  his  lordship's  mind  appears  to  have  been  against 
the  determination.  His  words  are  these:  "  As  to  Hunter  v. 
fiesif  in  which  it  is  said,  that  the  goods  must  come  to  the 
corporal  touch  of  the  vendees,  in  order  to  oust  the  right  of 
^topping  in  transitu,  it  is  a  figurative  expression,  rarely,  if 
ever,  strictly  true.  If  it  be  predicated  of  the  vendee's  own 
actual  touch,  or  of  the  touch  of  any  other  person,  it  comes  in 
each  instance  to  a  question,  whether  the  party  to  whose  touch 
it  actually  comes,  be  an  agent  so  far  representing  the  princi- 
pal, as  to  make  the  delivery  to  him  a  full,  effectual,  and  final 
delivery  to  the  principal,  as  contradistinguished  from  a  deli- 
very to  a  person  virtually  acting  as  a  carrier,  or  mean  of  con- 
veyance to  or  on  the  account  ofthe  principal,  in  a  mere  course 
of  transit  towards  him.  I  cannot  but  consider  the  transit  as 
having  been  once  completely  at  an  end  in  the  direct  coune 
of  the  goods  to  the  vendee;  t.  e.  when  they  had  arrived  at 
the  innkeepers,  and  were  afterwards,  under  the  immediate  or- 
ders of  the  vendee,  thence  actually  launched  again  in  a  courseof 
conveyance  from  him,  in  their  way  to  Boston ;  being  in  a  new 
direction  prescribed  and  communicated  by  himself.  And  if 
the  transit  be  once  at  an  end,  the  delivery  is  complete,  and  the 
iraositus  for  this  purpose  cannot  commence  de  novo,  merely 
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because  the  goods  are  again  sent  upon  their  travels  towards  a 
new  and  ulterior  destination." 

In  Hunt  and  others,  assignees  of  Bennet  and  Heaven  v. 
Ward,  cited  in  3  T.  R.  467.  where  goods  had  been  sent  bv  or- 
ders from  the  vendee  to  a  packer;  the  packer  was  considered 
as  a  middle  man  between  the  vendor  and  vendee:  and,  there- 
fore,  the  court  held  they  might  be  stopped  in  transitu,  on  the 
bankruptcy  of  the  vendee. 

So  where  A.  sold  goods  to  B.,  and,  according  to  B.'s  direc- 
tions, sent  them  to  C  a  wharfinger*,  to  be  by  him  forwarded 
toB.;  it  was  holden,  that  while  they  were  inC.'s  hands,  they 
might  be  stopped  by  A.,  because  they  were  merely  at  a  stage 
upon  their  transit,  and  could  not  be  considered  as  having  ar~ 
rived  at  their  final  destination. 

The  plaintiff,  living  at  Leghorn,  consigned  goods  to  B.  at 
Liverpool,  by  a  ship  chartered  on  account  of  B/  The  captain 
signea  three  bills  of^lading,  as  usual,  one  of  which  was  sent  to 
B.  Before  the  ship  arrived  at  L.,  B.  became  a  bankrupt.  On 
the  ship's  arrival  at  L.  she  was  ordered  to  perform  quarantine. 
Pending  the  quarantine,  one  of  the  assignees  of  B.  went  on 
board  the  vessel,  claimed  the  cargo  as  belonging  to  the  bank- 
rupt,.and  put  two  persons  on  board  with  aview  of  keeping  pos- 
session. A  few  Jays  after,  but  before  the  expiration  of  the 
quarantine,  the  plaintiff  *s  agent  served  a  notice  of  the  bank- 
ruptcy on  the  captain  of  the  vessel,  and  claimed  the  goods  on 
benalf  of  the  plamtiff;  a  similar  notice  was  served  on  the  as- 
signees, the  aefendants.  It  was  contended,  that  the  princi- 
pal's right  to  stop  in  transiUi  was  completely  at  an  end  when 
the  consignee  had^ot  possession,  by  any  means,  of  the  goods , 
consigned:  that  the  consignee  might  have  met  the  vessel  at 
sea  on  her  voyage,  and  have  taken  possession  by  virtue  of  the 
first  bill  of  lading,  which  possession,  they  contended,  would  be 
complete  to  divest  any  right  the  consignor  might  have  to  stop 
the  goods  in  transitu:  but  Lord  Kenyon  was  of  opinion,  that 
this  was  a  stopping  in  transitu  sufficient  to  maintain  the  ac- 
tion; his  lordship  said,  that  in  order  to  give  the  consignee  a 
right  to  claim  by  virtue  of  possession,  it  should  be  a  posses- 
sion obtained  by  the  consignee,  on  the  completion  of  the  voy- 
age; that  the  case  put,  that  the  consignee  had  a  right  to  go 
oiit  to  sea  to  meet  the  ship,  could  not  be  supported,  as  it 
might  go  the  length  of  saying,  that  the  consignee  might  meet 
the  vessel  coming  out  of  the  port,  from  whence  she  iiad  been 
consigned,  and  that  that  should  divest  the  property  out  of  the 

e  Smith  and  aoother  ▼.  Gofls,  l  Camp,    f  Hoist  v.  Powoal  and  a|iotbcr,  i  Esp, 
N,  P.C.282.  N.  F.C.240. 
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consignor,  and  vest  it  in  himself,  which  was  a  position  not  to 
be  gupported^y  as  there  would  be  then  no  possibility  of  any 
stoppage  in  transitu  at  all.     I'hat  in  the  present  case  the 
voyage  was  not  completed,  till  she  had  performed  quarantine, 
till  which  time  she  was  in  transitu;  and  as  the  plaintifTs 
agent  had  given  notice,  and  claimed  the  cargo  before  the  com- 
'plction  of  the  voyage,  he  was  of  opinion,  that  the  plaintiff  had 
stopped  the  goods  time  enough  to  prevent  the  property  from 
vesting  in  the  assignees.    The  Court  of  B.  R.  on  a  motion  for 
a  new  trial,  confirmed  the  opinion  given  by  Ld.  Kenyon.    The 
like  judgment  Avas  given  in  the  case  of  Northey  and  another, 
assignees  of  Ley  land  and  another,  v.  Field,  2  Esp.  N.  P.  C. 
613.    There  a  quantity  of  wine  was  consigned  to  B.    After 
the  arrival  of  the  vessel,  aboard  which  the  wine  in  question 
had  been  shipped,  but  pending  the  twenty  days  allowed  for 
payment  of  the  duty,  B.  became  a  bankrupt.    After  the  ex- 
piration of  the  twenty  days  the  wine  was  removed  into  the 
King's  cellar,  where  by  the  excise  law  it  is  allowed  to  remain 
three  months;  during  which  time  the  owner  may  have  the 
,wine  on  paying  the  duty,  warehouse-room,  &c.:  but  if  not 
paid,  at  tne  end  of  the  tliree  months,  the  wine  is  sold.    The 
day  before  the  expiration  of  the  three  months,  the  agents  of 
the  consignors  applied  for,  and  endeavoured  to  obtain,  pos- 
session of  the  wine,  but  in  vain.    The  wine  was  sold,  and  the 
produce  paid  into  the  hands  of  a  broker.    An  action  having 
peen  brought  by  the  assignees  of  the  bankrupt,  who  claimed 
;  the  produce.  Lord  Kenyon  was  of  opinion,  that  they  were  not 
entitled  to  recover,  observino^  that  the  courts  of  late  years  had 
inclined  much  in  favour  of  the  power  of  the  consignor  to  stop 
his  goods  in  transittf^  it  was  a  leaning  to  the  furtherance  of 
jiistice.    Lord  Hardwicke  had  been  of  opinion,  that  in  order 
to  stop  goods  in  transitu^  there  must  be  an  actual  possession 
of  them  obtained  by  thp  consignor,  before  they  come  to  the 
hands  of  the  consignee;  but  that  rule  had  since  been  relaxed; 
and  it  was  now  held,  that  an  actual  possession  was  not  neces- 
sary, that  a  claim  was  sufficient,  and  to  that  rule  he  subscribed. 
th  the  present  case,  the  bankrupt  had  no  title  to  the  actual  pos- 
session, until  the  duties  were  paid-^until  then  they  were  quasi 
in  custodia  legis  ;  before  the  sale,  the  agent  for  the  consignors 
claimed,  and  endeavoured  to  get  possession ;  that  was  a  suffi- 
cient stopping  t;t  transitu,  in  his  opinion,  to  secure  the  rights 
of  the  consignor. 

B.,  resident  in  Cumberland,  purchased  a  quantity  of  butter. 


1 1 


1^  But  9C€  3  Bos.  k  Pul.  46] 
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fiom  A.',  who  agreed  to  deliver  it  to  D.  a  carrier*    B.  desired 
that  it  might  be  marked  with  the  initials  of  C.  his  brother's 
name,  to  whom  he  usually  sent  his  butter  consigned  for  sale 
on  his  own  account,  and  wnich  initials  B.  had  constantly  used 
for  some  years  upon  such  consignments.    The  butter  was  de^ 
livered  by  the  vendors  to  D.,  the  carrier  agreed  on,  who  was 
desired  by  B.  to  forward  it  as  usual  to  a  wharfinger  usually 
employed  by  B.  at  Stockton,  to  be  by  him  shipped  for  Lon- 
don.   It  was  stated  in  the  case,  that  D.  entereu  the  butter  in 
his  way-bill  in  the  name  of  B.,  and  carried  it  on  his  account, 
the  vendor  telling  him  that  B.  was  to  pay  the  carriage.  He  car- 
ried the  firkins  as  far  as  Bowes,  where  he  delivered  them  to 
E.,  another  carrier,  who  received  no  other  instructions  but 
from  the  way-bill;    E.  proceeded  with  them  to  Stockton, 
there  delivered  them  to  the  wharfinj^er,  who  had  general  di- 
rections from  B.  to  send  to  C.  his  brother  in  London.    The 
wharfinger  immediately  wrote  to  B.  acknowledging  the  re- 
ceipt of  the  butter,  and  also  to  C,  and  acquainted  the  latter 
with  the  name  of  the  ship  by  which  the  butter  was  to  be  for- 
warded to  London.    Before  the  butter  reached  London,  B« 
und  C.  became  bankrupts,  and  the  defendant,  as  agent  of  the 
seller,  got  possession  or  the  butter  on  its  arrival  in  the  river. 
In  an  action  brought  by  the  assignees  of  B.,  one  of  the  ques- 
tions was,  whether  there  was  any  such  delivery  to  the  bank- 
rupt as  was  sufficient  to  divest  the  vendor's  right  to  stop 
in  iransUu,    It  was  contended,  on  the  part  of  the  defendant, 
that  there  was  not;  that  the  delivery  to  D.,  in  the  iirst 
instancy,  and  afterwards. that  by  him  to  E.,  and  by  E.  to  the 
wharfinger,  were  all  deliveries  made  to  them  in  the  capacfty 
of  common  carriers,  and  not  as  private  agents  of  the  bank- 
rupt.     The  circumstance  of  the  bankrupt  desiring  D.  to 
.carry  the  goods  to  the  wharfinger  as  usual,  could  not  vary 
tke  nature  of  the  agency.    But  supposing  it  did,  and  that 
jt  amounted  to  the  appointment  of  the  wharfinger  as  a  spe- 
cial carrier  named  by  the  vendee,  that  would  not  alter  the 
vendor's  right  to  stop  in  transitu  (1),   that  Builer^  J.  Iiad 

h  Hodgnon  ▼.  Loy,  7  T.  R.  440. 


(1)  It  seems,  however,  that  if  a  person  be  in  the  habit  of  uKing 
the  warehouse  of  a  wharfinger  as  his  own,  and  make  that  the  re- 
pository of  hisgoods)  and  dispose  of  them  there,  that  the  journey 
would  be  considered  as  at  an  end  when  the  goods  arrived  at  tuch 
warehouse.  PerChambrc,  Ji|  Richardson  v.Goss,  3  Bos.  &  PuL 
K7. 
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expressly  said,  in  Ellis  v.  Hunt,  3  T«  R.  439.  that  that  would 
make  no^  difference,  and  that  the  case  of  Stokes  v.  La  Riviere, 
where  tlie  right  was  allowed,  was  a  case  of  delivery  to  a  par- 
ticular carrier ;  and  as  to  the  mark  on  the  goods,  that  was 
not  for  the  purpose  of  taking  possession  of  them,  as  in  Ellis  v. 
Hunt,  but  merely  as  a  direction  to  whom  they  were  to  be 
sent.  The  court  were  of  opinion,  that  the  defendant  was 
entitled  to  stop  the  goods  in  transitu.  Lord  EUenborough, 
adverting  to  the  preceding  case,  in  Dixon  v.  Baldwen,  6  East, 
185.  observed,  **  that  it  was  a  clear  case  of  transit  uncom- 
pleted ;  for  the  butter  purchased  in  Cumberland  was  proceed* 
11^  through  different  stages  of  county  conveyance  to  the  pur- 
chaser in  London,  but  before  it  reached  the  place  of  its  des- 
tination, it  was  stopped." 

B.,  being  a  trader  at  North  Taw  ton  in  Devonshire,  gave 
orders  to  the  plaintiffs  to  send  the  goods  in  question  to  him 
from  London,  but  did  not  direct  that  they  should  be  sent  by 
any  particular  ship',  his  orders  were,  that  they  should  be  sent 
to  him  at  Exeter  to  be  forwarded  to  N.  T.  They  were  ac- 
cordingly shipped;  arrived  at  Exeter,  and  were  put  into  the 
bands  of  a  wnarfinger,  to  be  forwarded  to  their  joum^^s 
end.  In  the  books  of  the  wharfinger  they  were  put  to  the 
account  of  B.  as  the  person  to  whom  they  were  directed,  and 
he  was  considered  as  the  wharfinger's  pay-master.  In  this 
state  of  things  a  letter  was  received  by  the  plaintiffs,  in 
which  the  vendee  said,  that  his  situation  was  such  that  be 
should  not  receive  the  goods,  and  that  they  might  take  them 
back  again,  if  they  thought  proper.  The  plaintiffs,  imme- 
diately on  the  receipt  of  this  letter,  sent  to  the  wharfinger, 
and  forbade  him  to  deliver  them  according  to  the  direction. 
The  wharfinger  promised  not  to  deliver  them  until  he  could 
do  so  with  safety,  notwithstanding  which  he  afterwards  de- 
livered them  to  the  assignees  of  B.  The  question  was, 
whether  the  goods,  in  the  hands  of  the  wharfinger,  were  in 
such  a  situation  that  the  vendors  could  stop  them.  The 
court  were  of  opinion  that  they  were,  and  that  in  point  of 
fact,  the  goods  had  been  stopped  in  transitu;  for,  although 
there  had  not  been  any  corporal  touch,  yet  that  took  place 
which  was  equivalent  to  it.  The  plaintiff's  gave  notice  to  the 
wharfinger,  and  demanded  the  goods  as  their  property;  and 
the  wharfinger  undertook  not  to  deliver  them  until  he  was 
certain  of  a  safe  delivery.  Chambre,  J.  added,  that  there  was 
another  point,  however,  upon  which  he  had  entertained  some 
doubt.    The  vendor  did  not  get  possession  of  these  goods  by 

i  Milli  V.  Ball^  9  Bot.lc  Pal.  45?. 
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his  own  diligence  and  care,  or  in  consequence  of  casual  io^ 
formation,  but  through  the  intervention  of  the  bankrupt  him- 
self, eight  days  after  the  act  of  bankruptcy  committ^. 
TlMit  circumstance  raised  some  doubt  in  his  mind ;  since  it 
appeared  that  the  bankrupt  had  thereby  given  a  preference  to 
the  plaintiiTs  over  the  rest  of  his  creditors.  But  still,  upon 
the  whole,  he  was  inclined  to  agree  with  the  rest  of  the 
court ;  that  he  was  not  fond  of  multiplying  small  distinctions ; 
and  thought  that  too  many  had  been  already  taken,  and  the 
general  inconvenience  would  not  be  very  great,  since  many 
cases  of  this  kind  were  not  likely  to  arise.  It  seemed  indeed 
that  there  would  be  a  certain  degree  of  discretion  vested  in 
the  bankrapt,  since  he  would  be  empowered  to  accept  goods 
which  were  coming  to  him  from  one  consignor,  and  to  give 
notice  to  another  consignor  to  stop  them  in  transitu.  But,  as 
no  fraud  appeared  to  have  been  committed  on  the  part  of  the 
plaintiffs  in  this  case,  he  was  inclined,  on  this  point,  as  well 
as  the  others,  though  not  without  some  doubt,  to  concur  with 
the  rest  of  the  court  It  only  remains  to  observe,  that  where 
the  right  of  stopping  in  transitu  vests  in  the  consignor,  it 
cannot  be  divested  by  any  claim  made  upon  the  goods  in  their 
transit  by  a  creditor  of  the  consignee,  as,  e.  g.  by  process  of 
foreign  attachment  at  the  suit  of  such  creditor*' ;  or  by  a 
common  carrier,  claiming  to  retain  the  goods  as  a  lien  for  his 
general  balance  due  from  the  consignee';  for  the  vendor's 
right  of  stopping  in  transitu,  ,is  the  elder  and  preferable  lien^ 

Although  goods  have  been  delivered  at  the  packers  of  the 
purchaser,  he  having  no  warehouse  of  his  own,  if  they  were 
to  be  paid  for  in  r^y  money,  and  this  was  intimated  to  the 
packer  when  he  received  them,  they  may  still  be  stopped  im 
transitu"^. 

3.  When  the  Transitus  may  be  considered  as  determined. — 
We  now  proceed  to  the  third  division,  under  which  it  is  pro- 
posed to  arran^  those  cases  in  which  it  has  been  decided,  that 
the  transitus  was  complete,  and  the  delivery  of  such  a  nature 
as  to  divest  the  vendor's  right  of  stopping  in  transitu. 

The  first  case,  on  this  branch  of  the  subject,  is  that  of 
Ellis  V.  Hunt,  M.  T.  30  G.  3.  B.  R.  3  T.  R.  464.,  the  facts 
of  which  were  shortly  these :  B.  ordered  a  quantity  of  files 
from  the  plaintifl;  a  manufacturer,  at  Sheffield;  the  files 
were  packed  in  a  cask,  and  sent  by  a  waggon,  directed  to 
B.,  in  London.    Before  their  arrival  in  London,  B.  became  a 

k  Smith  ▼.  Goffl,  i  Camp.  N.  P.  C.    m  LoeKfaman  ▼.  Willitrnf,  4  Campk 

flS9.  ISl. 

1  Butler  T.  Woolcott,  8  N.  R.  64. 
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bankrupt.  On  their  arrival  there,  the  goods,  while  they  re- 
mained at  the  inn,  were  attached  by  a  creditor  of  the  bank- 
rupt by  process  ot'  foreign  attachment ;  afterwards  the  provi-^ 
sional  assignee  under  B.*s  commission  demanded  the  goods 
from  the  carrier,  and  put  his  mark  upon  the  cask,  but  did 
not  take  it  away.  A  few  days  afterwards,  the  plaintiff,  who 
had  not  been  paid  for  his  goods,  wrote  a  letter  to  the  carrier, 
directing  him,  in  case  the  goods  were  not  delivered,  to  keep 
tliem  in  his  warehouse,  as  he  had  been  informed  that  B. 
was  become  a  bankrupt.  The  court  were  of  opinion,  that 
the  goods  were  not  in  transitu  at  the  time  when  the  plain- 
tiff wrote  to  countermand  the  delivery  of  them ;  before  that» 
the  provisional  assignee,  who  stood  in  the  place  of  the  bank- 
rupt^ had  put  his  mark-on  the  cask*;  when  the  goods  were 
marked,  they  were  delivered  to  the  commissioners  as  fqyr 
as  the  circumstances  of  the  case  would  permit,  for,  being 
under  an  attachment,  the  assignee  could  not  then  take  them 
away. 

Where  a  part  of  the  »oods  sold  by  an  entire  contract  has 
been  taken  possession  of  by  the  vendee,  that  shall  be  deemed 
taking  possession  of  the  whole. 

A.,  at  a  foreign  port  *,  shipped  goods  by  order  and  on  ac- 
count of  B.,  to  be  paid  for  on  a  future  day,  and  bills  of 
lading  were  accordingly  signed  by  the  master  of  the  ship; 
one  of  the  bills  was  immediately  transiftittcd  to  B.,  who 
before  the  arrival  of  the  ship  at  the  place  of  destination,  sold 
the  goods  and  indorsed  the  bill  of  lading  toC. ;  after  the 
arrival  of  the  ship,  and  a  delivery  of  part  of  the  goods  to  the 
agent  of  C,  B.  became  bankrupt  without  having  paid  A.  the 
price  of  the  goods.  It  was  holden,  that  the  transitus  was 
ended  by  the  part  delivery,  which  must  be  taken  to  be  a 
delivery  of  the  whole,  there  appearing  tiO  intention,  either 
previous  to,  or  at  the  time  of  the  delivery,  to  separate  part  of 
the  cargo  from  the  rest.  So  where  a  number  of  bales  of  ba- 
con, then  lying  at  a  wharf,  having  been  sold  for  an  entire 
stun,  to  be  paid  for  by  a  bill  at  two  months,  an  order  wa& 
given  to  the  wharfinger  to  deliver  them  to  the  vendee,  who 
V  ent  to  the  wharf,  weighed  the  ir/io/c,  and  took  away  several 
bales,  and  then  became  bankrupt;  whereupon  the  vendor^ 
within  ten  days  from  the  time  of  the  sale,  ordered  the 
wharfinger  not  to  deliver  the  remainder.  By  the  custom  of 
the  trade,  the  charges  of  warehousing  were  to  be  paid^  by 

n  Sec  Stufcld  v.  Hughes,  14  Eait,  30S.    p  Hammond  and  olhen  ▼.  Atdcrmam^ 
and  post.  1  Bos.  h  Pul.  N.  R.  69. 

o  Sluhey  and  another  ▼.  Heywai*d  and 
others,  3  H.  Bl.  504. 
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the  vendor,  for  fourteen  days  after  the  sale.  It  was  faolden, 
that  the  contract  beii^  entire,  and  part  having  been  taken 
away,  the  delivery  to  the  vendee  was  complete,  and,  conse- 
quently, the  privilege  of  stopping  in  transitu  could  not  at* 
tach.  Chambre,  J.  observed,  that  the  payment  of  the  ware- 
house room,  by  the  vendor,  could  not  make  any  difference. 
The  vendor,  of  course,  charged  just  so  much  more  as  would 
pay  the  expense  of  warehouse  room ;  that  if  the  expense  had 
been  paid  by  the  vendee,  it  would  not  make  a  delivery  at  the 
whari  a  delivery  to  him  ;  nor  could  the  vendor  avail  himself 
of  the  circumstance  of  the  expenses  being  paid  by  him  to 
prevent  a  delivery  to  the  vendee  from  operating  as  such. 
This  was  a  much  stronger  case  than  the  preceding  one  of 
Slubey  v.  Hey  ward :  that  proceeded  upon  the  principle  that 
a  delivery  of  part,  where  the  contract  was  entire,  was  a  deli- 
very of  the  whole ;  here  there  was  an  actual  delivery  of  the 
whole.  The  bankrupt  bad  actual  manual  possession  of  every 
article, ^nd  having  weighed  them  all,  he  took  upon  himself 
to  separate  them.  N.  The  two  last  cases  of  Slubey  v.  Uey- 
ward  and  Hammond  v.  Anderson  underwent  some  discus- 
sion in  Hanson  v.  Meyer,  6  East,  614.  (which  see  under  tit. 
Trover,  s.  1.)  but  their  authority  does  not  appear  to  have 
been  shaken  in  the  slightest  degree. 

If  a  person  purchase  goods  here  to  be  sent  abroad,  and  they 
are  delivered  on  board  a  chartered  ship  in  a  port  of  this  king- 
dom, such  delivery  is  in  effect  a  delivery  to  the  vendee. 

Trover  by  the  assignees  of  bankrupts**,  to  recover  the  value 
of  a  quantity  of  tobacco  shipped  by  the  defendants,  by  order 
of  the  bankrupts,  on  board  a  ship  bound  from  London  for 
Alexandria,  which  ship  was  chartered  to  the  bankrupts  for 
three'  years,  from  July,  1792,  and  which  was  paid  for  by  a 
bill  of  three  months,  drawn  by  the  defendants,  on  the  bank- 
rupts, and  accepted  by  them.  The  ^oods  were  shipped  on 
the  4th  of  February,  1793,  for  which  the  mate's  receipt  was 
given,  and  an  invoice  thereof  made  out  by  the  defendants 
in  the  names  of  the  bankrupts ;  the  bankrupts  were  to  find 
stock  and  provisions,  and  to  pay  the  master.  The  vessel  was 
detained  by  contrary  winds  at  Portsmouth :  during  which 
time,  the  bankrupts  having  stopped  payment  about  the  11th 
of  March,  1793,  the  defendants  procured  bills  of  lading  to  be 
signed  by  the  captain  to  them,  and  obtained  possession  of  the 
tobacco  in  September,  1794,  and  procured  it  to  be  relanded, 
and  afterwards  disposed  of  for  their  benefit.    It  was  holden. 


q  Fowler  and  another,    Mstgocet  of        Co.  M^  T.  39  G.  3.  cited  in  7  T.  R, 
HaiUtraud  Co.  v.  M^Tag^nrt  and        443.  j  East,  582.  aud  3  Eas>t^  3tt4.  * 
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that  the  delivery  was  complete,  by  putting  the  goods  on  board 
the  ship,  and,  consequently,  that  the  assignees  were  entitled 
to  recover.  It  will  be  observed,  that,  in  the  preceding  case, 
the  bankrup>ts  were  to  have  the'entire  disposition  of  the  ship*, 
and  the  complete  control  over  her  during  the  three  years. 
The  ship  had  been  one  voyage  to  Alexandria,  and  had  the 
goods  put  on  board  her,  to  C^ariy  them  on' another  voyage  to 
the  same  place ;  not  for  the  purpose  of  conveying  them  from 
the  vendors  to  the  bankrupts,  but  that  they  might  be  sent 
hy  the  bankrupts  upon  a  mercantile  adventure,  for  which 
they  had  bought  them.  From  not  adverting  to  these  mate* 
rial  circumstances  an  inference  was  drawn  from  the  precede 
ing  decision,  which  the  case  did  not  warrant,  namely,  that 
the  right  of  stopping  in  transitu  could  not  exist  after  a  deli-* 
very  of  goods  on  ooard  a  chartered  ship.  This  opinion,  how« 
ever,  was  exploded  in  the  case  of  Bothlingk  v.  Inglis,  H.  43 
G.  3.  B.  R.  3  East,  381.  There  a  trader,  who  resided  in  £ug« 
land,  chartered  a  ship,  on  certain  conditions,  for  a  voyage  to 
Russia,  and  to  bring  goods  home  from  his  correspond^it 
there,  who  accordingly  shipped  the  goods  on  account,  and  at 
the  risk  of  the  freighter,  and  sent  him  the  invoices  and  bills 
of  lading  of  the  cargo.  It  was  holden,  that  the  delivery  of 
the  goods,  on  board  such  chartered  ship,  did  not  preclude 
the  right  of  the  consignor  to  stop  the  goods  while  in  transitu 
on  board  the  same  to  the  vaudee,  in  case  of  his  insolvency, 
in  the  mean  time,  before  actual  delivery,  any  more  than  if 
they  had  been  delivered  on  board  a  general  ship  for  the 
«ame  purpose. 

The  plaintiff',  a  manufacturer  at  Norwich,  agreed  with 
I.  S.  for  the  purchase  of  some  pipes  of  wine,  one  of  which 
was  to  be  paid  for  in  money,  and  for  the  remainder  L  S.  was 
to  take  goods.  I.  S.  wrote  to  C,  his  correspondent  in  London, 
^o  send  the  wines ;  C.  accordingly  purchased  the  wines  of  D., 
(shipped  them,  and,  by  the  bill  of  lading,  consigned  them  to 
the  plaintiff  by  a  vessel  employed  in  the  course  of  trade  be- 
tween Yarmouth  and  London.  On  the  arrival  of  the  wine 
at  Yarmouth,  an  agent  for  the  plaintiff  received  it  on  his  ac- 
count, and  deposited  it  in  the  cellar  of  the  defendant,  whp 
was  to  be  paid  for  the  cellar  room  by  the  plaintiff*.  A  few 
days  after,  the  plaintiff  arrived  at  Yarmouth,  tasted  the 
wines,  and  took  samples  of  them.  Shortly  aften^'ards,  D.» 
discovering  that  C,  to  whom  he  had  sold  the  wines,  was  a 
man  of  no  property,  desired  the  defendant  to  keep  possession 
of  the  wine,  giving  him  an  indemnity.    The  plamtiff  having 

y  tm  Lftwreacf ,  J.  3  past,  396, 7.         «  Wri^bt  r.  Lftvef>  4  Eep. 
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brought  this  action  for  the  recovery,  the  payment  for  one 
pipe,  and  the  agreement  as  to  the  remainder,  was  proved. 
This,  in  Lord  Kenyon's  opinion,  cave  the  plaintifi  a  title 
to  the  whole.  It  was  then  contended,  that  as  the  plaintiff 
lived  at  Norwich,  the  goods  must  be  deemed  to  be  in  transitu 
until  they  arrived  there;  whereas  here,  they  had  arrived 
only  at  Yarmouth? and  had  never  been  dehvered  at  Norwich; 
that  the  usual  course  was,  to  put  them  into  lighters,  at  Yar* 
mouth,  and  forward  them  to  Norwich ;  so  that,  until  their 
arrival  there,  they  were  in  transitu^  and  could  be  stopped  by 
the  owners.  But  per  Lord  Kenyon,  '*  there  is  no  colour  for 
saying  that  these  goods  were  in  transitu.  I  once  said,  that 
to  confer  a  property  on  the  consignee,  a  corporal  touch  was 
necessary.  I  wish  the  expression  had  never  oeen  used,  as  it 
says  too  much ;  but  here,  if  a  corporal  touch  was  necessary 
to  confer  a  property  on  the  consignee,  it  had  taken  place ;  but 
all  that  is  necessary  is,  that  the  consignee  exercise  some  act 
of  ownership  on  the  property  consigned  to  him,  and  he  has 
done  so  here ;  be  has  paid  for  the  warehouse  room ;  he  has 
tasted  and  taken  samples  of  the  wines ;  but  it  is  said,  they 
have  not  reached  the  plaintiff's  place  of  abode,  where  they 
were  to  be  ultimately  delivered;  but  I  think  there  was  a 
complete  delivery  at  Yarmouth.'' 

The  reader  will  have  collected  from  the  cases  in  the  pre- 
ceding section,  viz.  Hunt  v.  Heaven  and  Mills  v.  Ball,  that 
where  goods  have  been  delivered  to  a  packer  or  wharfinger, 
for  the  purpose  of  being  forwarded  to  an  ulterior  destination, 
and  the  packer  or  wharfinger  may  be  considered  merely  as  a 
middle  man,  in  such  cases  the  right  of  stopping  in  transitu 
remains.  It  now  becomes  necessary  to  remark,  that,  where 
the  insolvent  has  no  warehouse,  or  no  other  place  of  delivery 
than  the  warehouse  of  the  packer,  &c.  and  there  is  no  place 
of  ulterior  delivery  in  view,  the  tratisitus  will  be  considered 
as  at  end  when  the  goods  have  arrived  at  such  warehouse, 
that  being  their  last  place  of  delivery.  The  following  cases 
will  illustrate  this  rule  : 

Trover  for  goods.  It  appeared*,  that  the  goods  in  question 
were  purchased  of  the  plaintiffs  at  Manchester,  by  one 
Moisseron  (who  was  the  general  agent,  in  London,  of  the 
house  of  Le  Grand  and  Co.,  of  Paris)  in  the  name  6f  that 
house;  that  by  Moisseron's  directions  the  goods  were  seiiit 
for  him  to  the  house  of  the  defendant,  in  London,  who  warf 
a  packer,  and  arrived  there  on  the  3d  of  Sept.  1S02 ;  that, 
upon  their  arrival  there,  Moisseron  came  to  the  defendants 

I  Lcedt  Slid  aagthfr  ▼.  Wrif litj  2  Boa.  k  Pul.  S99. 
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bouse,  and  had  some  of  the  goods  unpacked  and  sent  away, 
and  the  remainder  repacked;  that  on  the  7th  September^ 
while  the  goods  so  repacked  remained  in  the  house  of  the  de- 
fendant, news  arrived  that  the  bouse  of  Le  Grand  and  Co.  at 
Paris,  had  failed  ;  upon  which  the  plaintiffs  tendered  to  the 
defendant  his  charges  upon  the  goods,  and  required  that  they 
should  be  delivered  up  to  them.  It  also  flppcared  that  Mois* 
seron  had  a  general  power  either  to  send  the  goods  to  Le 
Grand  and  Co*  at  Paris^  or  to  Holland,  Germany,  or  such 
other  market,  as  he  should  think  most  beneficial.  It  wa» 
bolden  that  the  goods  in  the  hands  of  the  defendant  were 
not  any  longer  in  transitu. 

Trover  for  goods.  The  goods  in  question  bad  been  or- 
dered by  the  bankrupt",  who  was  a  merchant  in  London,  af 
Messrs.  Wallers,  of  Manchester,  and  were  forwarded  by  them, 
directed  to  the  bankrupt,  at  the  Bull  and  Mouth  Inn,  on  the 
Ifith  March,  1802.  On  the  23d  of  March,  the  goods  were 
sent  from  the  Bull  and  Mouth  Inn  to  the  defendant's  bouse, 
who  was  a  packer,  not  in  consequence  of  any  orders  respect- 
ing those  particular  goods,  but  in  consequence  of  a  general 
order  from  the  bankrupt  to  send  all  goods  directed  to  him  to 
the  defendant's  house.  On  the  11th  March,  the  bankrupt, 
who  lived  in  lodgings,  and  had  no  warehouse  of  his  own,  ab- 
sconded, leaving  no  clerk  to  accept  goods  or  orders  for  him. 
On  the  arrival  of  the  goods  at  the  defendant's  house,  they 
were  booked  for  the  account  of  the  bankrupt;  and  the  de- 
fendant not  knowing  that  the  bankrupt  had  then  absconded, 
and  not  having  any  directions  from  him  respecting  the  goods, 
caused  them  to  be  unpacked  with  a  view  to  ascertain  of  what 
thev  consisted.  On  the  31st  of  March,  Messrs.  Wallers  hav- 
ing  learned  the  situation  of  the  bankrupt's  affairs,  claimed  the 
goods  from  the  defendant,  and  on  the  day  after  they  were 
demanded  by  the  assignees.  The  defendant,  being  indemni- 
fied by  Messrs.  Wallers,  refused  to  deliver  the  goods  to  the 
plaintifl's.  It  was  holden,  that  the  transitus  was  at  an  end, 
niasmuch  as  there  was  not  any  other  place  of  delivery  than 
the  warehouse  of  the  packer;  the  goods,  when  arrived  there, 
had  come  to  their  last  place  of  delivery,  and  consequently 
were  no  longer  liable  to  the  right  of  stoppage  in  transitu. 

So7  where  the  goods  have  so  far  gotten  to  the  end  of  their 
journey,  that  they  wait  for  new  orders  from  the  purchaser  to 
put  them  again  in  motion,  to  communicate  to  them  another 
substantive  destination,   and  if  >vitliout  such  orders,  they 

tt  Scot^  tknd  others,  aisignect  of  Berkley  a  bankrupt,  r,  Petlit,  3  9^.  Js 
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would  continue  stationary,  the  right  of  stopping  in  transitu  is 
gone. 

A.  and  B.',  traders,  living  in  London,  were  in  the  course  of 
ordering  goods  of  the  defendants,  cotton-manufacturers  at 
Manchester,  to  be  sent  to  M.  and  Co.  at  Hull,  for  the  purpose 
of  being  afterwards  sent  to  the  correspondents  of  A.  and  B. 
at  Hambuiigh ;  and  on  the  31st  March,  A.  and  B.  sent  ordei% 
to  the  defendants  for  certain  goods,  to  be  sent  to  M.  and  Co. 
at  Hull,  to  be  shipped  for  Hamburgh  as  usual.  It  was 
liolden,  that  as  between  buyer  and  seller  the  right  of  the  de- 
fendants to  stop,  as  in  transitu,  was  at  an  end  when  the  goods 
came  to  the  possession  of  M.  and  Co.  at  Hull,  for  they  were 
for  this  purpK)se  the  appointed  agents  of  the  vendees,  and  re« 
ceived  orders  from  them  as  to  the  ulterior  destination  of  the 
goods;  and  the  goods,  after  their  arrival  at  Hull,  were  to  re« 
ceive  a  new  direction  from  the  vendees. 

So  if  after  goods  are  sold^  they  remain  in  the  warehouse 
of  the  vendor,  and  he  receives  warehouse  rent  for  them,  this 
amounts  to  a  delivery  of  the  goods  to  the  purchaser,  so 
as  to  put  an  end  to  the  vendor's  right  of  stopping  them  in 
transitu. 

So  where  the  purchaser  of  goods  received  from  the  seller 
an  order  to  the  wharfinger,  in  whose  warehouse  tiie  foods' 
were  deposited,  to  deliver  them ;  and  the  purchaser,  having 
lodged  tne  order  with  the  wharfinger,  he  transferred  the 
goods  into  the  name  of  the  purchaser ;  it  was  holden*,  that 
by  such  transfer  the  wharfinger  became  a  trustee  for  the 
purchaser,  and  there  was  an  executed  deiiveiy  as  mjuch  as 
if  the  goods  had  been  delivei^d  into  the  hands  of  the  pur* 
chaser.  So  where  goods  being  entered  in  the  books  of^the 
W.  I.  Dock  Company  in  the  name  of  A.  he  received  the 
usual  cheque  for  them,  which,  having  sold  the  goods  for 
money  to  B.,  he  indorsed  and  deKvered  to  him,  and  B.  after- 
wards sold  the  goods  on  credit  and  delivered  the  cheque  to 
C. ;  it  was  holden*,  that  on  C.'s  insolvencv  A.  could  not 
(for  the  benefit  of  B.)  stop  the  goods,  although  they  continued 
to  stand  in  his  name,  and  he  paid  rent  for  them,  and  although 
the  cheque  had  not  been  lodged  with  the  Dock  Company.  So" 
where  the  defendants  sold  to  L  S.  a  quantity  of  timber,  then 
lying  at  their  wharf,  for  the  price  of  which  I.  S.  gave  the 

X  Dixon  and  otlicri,  assiij^npcs  of  Bat-^  z  Hannao    t.    Anilenon,    9   Canp.  • 
tier,  a  bankrupt,  v.fialflwcn,  5  East,  *%    N.  P.  C.  943.     See  Wbitehooae  v. 
175.  Frost,  Id  East,  014. 

y  Hurry  w.  Mangles,  i  Camp.  N.  P.  C.    a  Fpear  r.   Travirt,  4  Camp.  N.  P.  C. 

TOL.  II.  M    M 
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defendants  bills  payable  at  a  future  day.  I.  S.  having  marked 
the  timber  with  his  own  mark,  afterwards  sold  \t  to  the 
plaintiff,  who  paid  him  for  the  same.  The  plaintiff  went  to 
the  wharf,  apprized  the  defendants  of  his  purchase,  received 
for  answer  that  it  was  very  well,  and  that  they  would  go 
with  him  and  shew  him  the  timber,  which  they  accordingly 
did,'  and  thereupon  the  plaintiff  put  his  own  mark  on  the 
timber.  The  birls  given  by  I.  S.  to  the  defendants  having 
been  dishonoured,  they  claimed  to  stop  in  transitu ;  but  it 
was  holden^,  that  there  was  an  executed  delivery,  and  that 
the  plaintiff  having  given-  notice  to  the  defendants,  that  I.  S. 
had  sold  the  property  to  him,  and  his  then  marking  it  as  his 
own,  made  an  end  of  the  transit,  and  the  defendants  could  no 
longer  retain  or  stop  the  timber.  Lord  EUenborough,  C.  J. 
observed  in  this  case,  that  the  change  of  mark  from  A.  to  B. 
on  bales  of  goods  in  a  warehouse,  had  been  holden  by  the 
House  of  Lords,  in  a  late  case,  to  operate  as  an  actual  deli- 
very of  the  goods. 

4.  How  far  the  Negotiation  of  the  Bill  of  Lading  may  tend 
to  defeat  the  Right  of  stopping  in  Transitu, — Where  the  pro- 
perty in  goods  has  passed  to  a  vendee,  subject  only  to  be 
divested  by  the  vendor*s  right  to  stop  thcm.while  in  transitu, 
such  right  must  be  exercised,  if  at  all,  before  the  vendee  has 
parted  with  the  property  to  another  for  a  valuable  considera- 
tion, bona  Jide,  and  by  indorsement  of  the  bill  of  lading, 
(without  notice  of  such  circumstances,  as  render  the  bill  of 
lading  not  fairly  and  honestly  negotiable,)  given  him  a  right 
to  recover  them* ;  for  the  indorsement  of  a  bill  of  lading  for 
a  valuable  consideration,  and  without,  notice  by  the  indorsee 
of  a  better  title,  passes  the  property. 

The  legal  title,  however,  of  the  indorsee  of  a  bill  of  lading, 
may  be  impeached  on  the  ground  of  fraud* ;  but  the  mere 
circumstance  of  the  indorsee  knowing  at  the  time  when  the 
bill  of  lading,  vvas  indorsed  and  delivered  to  him,  that  the 
consignor  had  not  received  money  payment  for  his  goods,  but 
had  only  taken  the  consignee's  acceptances,  payable  at  a  future 
day  not  then  arrived,  is  not  suf&cient  to  invalidate  the  title  of 
the  indorsee,  in  a  case  where  the  absence  of  fraud  and  mala 
iides  is  found  •. 

A.  being  indebted  to  B.  on*  the  balance  of  accounts  includ* 

"b  SCOTeld  T.  Hnghes,  14  Ea^t,  308.  e  Cumiii^  ▼.  Bmwn,g  Ea»t,  506.     See 

c  Lkkbftrrow  v.   Maiou»  2  T.  R.  63.  farther  on  this  subject  Coxe  ▼.  Har- 

See  tbe  arg^ument  of   Buller,  J.  6  den,  4  East,  211.     Waring  t.  Cox, 

Eatt,  81.  n.  1  Camp.  N.  P.  C.  s69.  and  Bafto«i 

4  Wright  V.  Campbell,  4  Burr.  2046.  t.  Coles,  3  Camp.  N.  P.  C  9«- 

Salomoas  v.  Niisen,  a  1\  R.  674. 
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ing  bills  of  exchange  still  running,  accepted  by  B.  for  A., 
consigned  goods  to  B.  on  account  of  this  balance.  .It  was 
holden^  that  A.  was  not  intitled  to  stop  the  goods  in  transitu, 
upon  B,  becoming  insolvent  before  tne  bills  were  paid ;  be- 
cause the  goods  being  consigned  to  B.  on  account  of  the  balance 
which  then  existed  in  B/s  favour,  the  property  vested  in  B. 
absolutely'.  -     - 

So  if  the  purchaser  of  goods  to  be  paid  by  bill  after  giving 
his  acceptance  during  the  time  of  credit,  and  while  the  goods 
are  in  transitu  sells  them  to  a  third  person  for  a  valuable 
consideration,  without  transferring  any  bill  of  lading  to  him, 
the  right  of  the  original  vendor  to  stop  the  goods  in  transitu  is 
taken  away'. 

f  Fertttt  ▼.  Jewel,  4  Camp.  N.  P.  C.  dL    S  DaTU  v.  ReynoUb,  4  Camp.  N.  P.  C. 

8^7. 
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TITHES. 
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I.  Definition. — Of  the  Remediei  in  the  Common  Lat^ 
Courts  for^ the  Recovery  of  Tithes^  or  the  Value 
thereof. 
II.  Debt  on  Stat.  2Sf  3  Edw.  6.  c.  13.  for  not  setting 
out  Tithes. — Of  the  Provisions  of  the  Statute^ 
and  the  Construction  thereof — Of  the  Persons 
to  whom  Tithes  are  due. — Of  the  Persofis  by 
whom  and  against  whom  an  Action  on  the  Sta^ 
tule  may  be  brovght.-^Of  the  Declaration.-^ 
Pleadings.  —  Evidence.  —  Verdict. — Costs.  — 
Judgment. 


I.  Definition.-^Of  the  Remedies  in  the  Common  Law 
Courts  for  the  Recovery  of  JUheSf  or  the  Value 
thereof. 

DePINITION.^Titues  are  a  tenth  part  of  the  annual 
increase  of  land,  or  of  beasts*  &c.  on  the  land,  and  of  the  la- 
bour and  industry  of  the  <5ccupier9  payable  to  the  parson  of 
each  parish  for  his  maintenance. 

They  are  an  incorporeal  eoclesiastical  inheritance,  collateral 
to  the  estate  of  the  land\ 

As  to  the  time  of  the  introduction  of  tithes  into  England, 
and  their  being  claimed  as  a  civil  right,  with  the  history  of 
them  before  their  legal  establishment,  see  Selden's  History  of 
Tythcs. 

a  11  R«p.  I9«b. 
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Before4;he  stat.  3-2  H.  8.  c.  7.  an  action  for  tithes  could  not 
have  been  maintained  in  the  temporal  courts;  but  by  the  7th 
section  of  that  statute  it  is  enacted,  ^*  that  any  persons  having 
an  estate  of  inheritance,  freehold,  term,  or  interest  in  tithes,  and 
being  disseised,  or  otherwise  kept  or  put  out  of  possession 
thereof,  shall  have  such  remedy  in  the  temporal  courts  for  re- 
covering the  same  as  the  case  may  require,  in  like  manner  as 
they  may  for  lands,  tenements,  and  other  hereditaments."  By 
force  of  this  statute,  tithes  have  at  this  day  all  the  incidents 
belonging  to  temporal  inheritances*  Hence  an  ejectment  may 
be  maintained  for  tithes\ 

Where  the  person  entitled  to  tithes  agrees  by  parol  with 
the  occupiers  of  the  land,  that  they  shall  hold  the  lands  dis- 
charged of  tithes  for  a  certain  time,  or  during  the  life  of  the 
tithe  owner,  in  consideration  of  the  payment  of  a  certain  sum 
annually,  an  action  of  indebitatus  assumpsit  may  be  main- 
tained by  the  tithe-owner,  against  the  occupier,  tor  the  noii- 
paymentof  the  sum  agreed  on. 

In  order  to  support  this  action,  the  plaintiff  must  prove  the 
occupation  of  the  defendant,  the  agreement,  and  the  retainer 
of  the  tithes  under  that  agreements  To  this  action  the  de* 
fendant  cannot  set  up  as  a  defence,  that  the  plaintiff  was  si* 
moniacally  presented*. 

If  by  the  terms  of  the  agreement  the  money  is  to  be  paid 
on  a  certain  day*,  interest  will  be  recoverable  from  that  day; 
but  if  it  is  simply  agreed,  that  the  money  shall  be  paid,  and 
there  is  not  any  day  iixed  for  the  payment,  then  the  interest 
cannot  be  recoverea. 

By  Stat  7  &  8  W.  3.  c.  6.  (made  perpetual  by  stat  3  &  4 
Ann.  c.  18.  s.  1.)  a  summary  method  of  proceeding  before  tw<> 
J.  P.  is  prescribed  for  recovering  small  tithes  under  the  valu© 
of  40s.  But  this  statute  contains  a  proviso^  that  if  the  party 
complained  of  shall  insist  before  the  J.  P.  upon  any  prescript 
tion,  composition,  modus,  agreement,  or  title,  and  deliver  the 
same  in  writing  to  the  J.  P.  subscribed  by  him  or  her,  andshall 
give  security  to  the  complainant  to  pay  such  costs  as,  upon  a 
trial  at  law,  shall  be  given  against  him,  in  cade  the  prescript 
tion,  &c.  be  not  allowed,  then  the  J.  P.  shall  forbear  to  give 
jadgment,  and  the  complainant  may  prosecute  the  adverse 
party  for  the  subtraction  of  tithe  in  any  court,  as  before  this 


b  Priest  V.  WoodfCro.  Car.  301.  tingt,  H.  T.  44  G.  3.  tstA  EUcDbp^ 

c  Peftke^sEvid.  411.cd.  9d.  rough,C.  J.$  Bsp.N.P.C.114.  Sc4 

d  Brooktby  ▼.  Watts,  s  Marsh.  38.  qasre. 

6  Taunt.  333.  S.  C.  f  S.  8. 
c  Shipley  ▼.  Hammond,  l^indoD  sit* 
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9€t.  The  9th  section  directs  the  judgment  ^iven  by  virtue  of 
this  statute  to  be  enrolled  at  the  next  general  quarter  sessions^ 
and  after  enrolment,  and  satisfaction  made,  the  judgment 
shall  be  a  bar  to  conclude  the  party  entitled  to  the  tithe  from 
apy  other  remedy* 

B V  Stat.  7  &  8  W.  3.  c.  34.  (made  perpetual  and  extended 
to  all  customary  pa3rment8<  belonging  to  any  church  or  chapel 
by  1  Geo.  1.  stat  2.  c.  6.)  the  like  remedy  is  extended  to  all 
tithes  due  from  Quakers,  and  two  J.  P.  empowered  to  ascer* 
tain  what  is  due,  and  to  order  payment,  so  as  the  sum  ordered 
does  not  exceed  ibL 

For  the  mode  of  proceeding  under  these  statutes,  see  Bum*s 
Just  tit.  Tithes, 

Another  remedy  for  the  subtraction  of  tithe  is,  the  action 
of  debt  on  the  stat.  2  £•  6.  which  will  be  the  subject  of  the 
following  section. 


IL  Debt  on  Stat.  9  Sf3  Edw.  6.  c.  13.  for  not  setting 
out  Tttkes.-^^Of  the  Provisions  [of  the  Statute^ 
and  the  Canstrtiction  thereof.'^^Of  the  Persons 
to  whom  Tithes  are  due.^^Of  the  Persons  by 
whom  and  against  whom  an  Action  on  the  Sta^ 
tute  may  be  brought. — Of  the  Declaration. — 
Pleadings.  —  Evidence.  -^  Verdict.  —  Costs.-^ 
Judgment. 

Of  the  Provisions  of  the  Statute^  and  the  Construction 

thereof  {I ). 

Bt  the  first  section  of  this  statute  it  is  enacted,  "  that  eveiy 
of  the  king's  subjects  shall  truly  and  justly,  without  fraud  or 
guile,  divide,  set  out,  and  pay  all  manner  of  their  predial 

g  See  R.  V.  Wmkefield,  l  Burr.  485.   Barnes  J.  tit.  Tithes,  S.  C. 
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(1)  See  Sir  Edward  Coke's  exposition  of  this  statute.  3  lost. 
648. 
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tithes  (2)  in  their  proper  kind,  as  they  arise,  in  such  manner 
and  form  as  hath  been  of  right  yielded  and  paid  within  forty 
years  next  before  the  making  this  act^  or  of  right  or  custom 
ought  to  have  been  paid.  And  no  person  shall  cany  away 
such  or  like  tithes  which  have  been  yielded  or  paid  within 
the  said  forty  years,  or  of  right  ought  to  have  been  paid  in  the 
places  tithable,  before  he  has  justly  divided  or  set  forth  fiox 
the  tithe  thereof,  the  tenth  part  of  the  same,  or  otherwise 
agreed  for  the  tithes  loith  the  parson^  vicar,  or  other  owner  or 
farmer  of  the  same  tithes,  under  the  pain  of  forfeiture  of  treble 
value  of  the  tithes  so  carried  away/* 

This  statute  was  made  soon  after  the  dissolution  of  the 
monasteries,  before  which  time  the  tithes  were  in  the  hands 
of  relij^ious  persons,  and  the  usual  remedy  for  the  subtrac- 
tion of  them  was  in  the  ecclesiastical  courts.    But^  when 
tithes  became  lay  fees,  it  was  thought  necessary  to  provide 
a  remedy  for  these  injuries  in  the  temporal  courts,  and  this 
statute  was  made  for  that  purpose.    It  is  worthy  of  remark, 
however,  that  several  years  (nearly  forty)  elapsed  before  any 
proceeding  was  instituted   on  this  statute  in  the  temporal 
courts.    An  opinion  at  first  prevailed,  that  as  the  person 
to  whom  the  treble  value  was  given  was  not  specific,  such 
value  belonged  of  right  to  the  king.    But  in  E.  T.  29  Eliz. 
u]X)n  an  information  filed  by  the  Queeh*s  attorney-general 
against  one  Wood,  for  not  setting  out  his  tithe,  whereon  the 
diefendant  was  found  guilty,  it  was  solemnly  adjudged  by  the 
Court  of  Exchequer,  (upon  motion  in  arrest  of  judgment)  that 
the  treble  value  did  not  belong  to  the  king,  but  to  the  party 
interested,  who  might  maintain  an  action  of  debt  for  re* 
covering  the  same.    In  conformity  with  this  opinion,  an  ac- 
tion of  debt  at  thesuit  of  the  party  interested,  (more  frequently 
termed,  the  party  grieved)  has  ever  since  been  considered  as 
the  proper  remedy;  and  in  Beadils  v.  Sherman,  E.  T.  40  Eliz. 
B.  K.  (see  the  record,  Co.  Ent  p.  161.  2nd  ed.)  where  this 
form  of  action  was  adopted,  the  plaintiff  obtained  judgment; 
although,  on  motion  in  arrest  of  judgment,  it  was  ur&;ed,  that 
as  the  statute  had  not  mentioned  the  court  in  which  the  treble 
value  was  to  be  recovered,  the  only  remedy  was  in  the  spiri- 
tual court.    This  judgment  was  afterwards  affirmed  on  error 
in  the  Exchequer  Chamber.    "  And  now,  (adds  Sir  E.  Coke^ 
at  the  conclusion  of  the  record,  Co.  Ent.  p.  1(52.)  actions  of 
debt  on  this  statute  ate  frequent  and  usual.*' 


(3)  Remarks  will  be  found  in  the  sub3ec)uent  pages  on  those 
parts  of  th«  stdtute  which  are  printed  in  italics. 
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Predial^TUhes.'] — ^Thi8  clause  is  expressly  confined  to  pre- 
dial tithes,  and  does  not  extend  to  mixed  or  personal  tithes* 
Hence»  where  in  an  action  on  this  statute  for  not  setting  out 
the  tithes  of  c/iee^e,  cahes^  lambs^  &c.  the  plaintiff  obtained  a 
verdict;  on  motion  in  arrest  of  judgment^,  it  was  objected, 
that  the  tithes  in  question  were  not  predial  tithes,  and  conse- 
quently not  within  this  statute,  which,  being  penal,  ought  not 
to  be. extended  by  equity;  and  of  this  opinion  was  the  whole 
court  So  where  the  plaintiff  declared  for  not  setting  out 
predial  tithes^,  and  other  tithes^  as  the  tithes  of  lamb,  wool,  &c« 
and  the  jury  found  a  general  verdict,  judgment  was  arrested 
upon  the  like  objection. 

Description  of  predial  Tithes. — ^In  general,  under  the  term 
predial  tithes  are  comprehended  the  tithes  of  such  products  of 
the  earth  as  are  renewed  yearly,  either  spontaneously  or  by  cul- 
ture ;  as  the  tithes,  of  com,  flax,  hay,  hops,  saffron,  woad^  &c. ; 
and  the  fruit  of  trees,  as  apples,  cherries,  pears,  &c. 

Tithe  of  wood  also,  as  coppice-wood,  &c.  (3),  is  predial,  and 
mustbe  setouton  thespot  atthe  timeof  falling, but  timber-trees 
(gros  boys,)  of  the  age  of  twenty  years  or  more,  are  exempted 
from  paying  tithe  by  stat  45  Edw.  3.  c.  3.  That  statute,  wnich 
is  declaratory  of  the  common  law^,  has  been  construed  to  com- 
prehend all  timber-trees,  (of  twenty  years'  growth  or  upwards) 
whether  timber  by  law,  as  oak,  elm,  or  ash;  or  by  custom, 
as  beech  in  Buckinghamshire  and  other  places' :  and  the  exemp- 
tion from  tithe,  by  operation  of  this  statute,  extends  not  to  the 
body  of  such  trees  only,  but  also  to  thebark",  lop,  and  top".  The 
subsequent  use  and  application  of  the  wood  will  not  determine 
the  right  to  tithes  (4).    Hence  it  has  been  resolved,  that  Uie 

g  Bootb  V.  Soothrair,  9  Inst  649.  1    Abbott  w.  Hicks,  1  H.  Wood,  390. 

h  Pain  t  Nichols,  l  Bromil.  63.  Lay  field  v.  Cowpcr,  1  H.  Wood,  330. 

i    Norton  t.  Clarke,  1  Gwill.  428.  m  s  Intt.  643. 

k  Per  Lord  Hardwicke,  C.  in  Walton  n  Ambl.  132. 
T.Tryoo,  Ambl.  139>  3. 


(3)  **  All  coppice  woods  areliiable  to  tithes;  and  although  non 
annuatim  renovantur,  yet  in  a  certain  course  of  time  after  tney  are 
cut  they  grow  up  again  like  saffron,  which  in  some  places  U  not 
gathered  of^ener  than  once  in  three  years;  but  as  to  timber-trees, 
from  the  ordinary  use  of  them,  the  law  is  otherwise ;  they  are  not 
cut  at  a  certain  stated  time."  Per  Ld.  Hardwicke*  C.  in  Walton 
V.  Tryonand  others,  Ambl.  131. 

(4)  But  it  seems  that  wood,  applied  to  special  purposes,  may  be 
exempted  from  tithes  by  special  custom,  but  not  otherwise. 
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tops  and  lops  of  pollard  oaks,  ashes,  and  elms,  (such  oaks,  &c. 
being  above  twenty  years'  growth,)  although  cut  for  the  pur- 
pose of  being  used  as  fuel,  are  not  tithable^;  and  further,  that 
the  age  of  tne  tops  and  lops  is  immaterial ;  the  trees  whence 
they  were  taken  having  been  once  privileged^.  In  like  man- 
nei^,  faggot-wood,  and  billets  made  of  top-wood,  cut  from 
tin^ber  trees  of  above  twenty  years*  growth,  before  they  were 
made  pollards,  are  not  tithable.  It  is  laid  down  in  2  Inst. 
643.  that  if  a  person  cut  down  timber-trees,  tithe  shall  not  be 
paid  for  the  germins  which  grow  out  of  the  roots,  of  what 
age  soever,  for  the  root  is  parcel  of  the  inheritance.  But  this 
position  is  said  by  Lord  Hardwicke,  AmbL  133.,  to  have  bean 
contradicted,  and  for  good  reason;  because  a  great  part  of 
coppices  grow  from  germins  of  old  timber  trees,  and  it  would 
deprive  the  clergy  of  great  part  of  their  tithes.  And  it  has 
since  been  solemnly  adjudged,  that  oak  wood,  of  more  than 
20  years'  standing,  growing  not  from  aco^$,  but  from  old 
stools,  which  stools  belonged  originally  to  trees  which  had 
stood  more  than  20  years,  is  not  so  clearly  and  universally  in- 
titled  to  exemption  by  the  statute,  as  to  make  a  verdict  which 
subjects  them  to  tithe  necessarily  a  wrong  verdict'. 

Wood  growing  in  hedge-rows,  not  being  timber,  is  tithable*. 
Birch  is.  not  such  wood  as  the  statute  intends  by  gros  boys'. 

The  parson  de  mero  jure  is  intitled  to  tithe-wood,  if  the 
vicar  be  neither  endowed  of  the  same,  nor  claims  to  have  it 
by  prescription". 

It  seems,  that  an  action  of  debt  may  be  maintained  on  this 
statute  for  not  setting  out  small  tithes,  as  well  as  great  tithes^ 
provided  they  are  predial  tithes. 

{In  such  manner  and  form  as  hath  been  of  right  yielded  and 
paid  within  forty  years  next  before  this  act,  or  of  right  or  cw^- 
tom  ought  to  have  been  paid,"] 

,  In  debt  on  this  statute  by  a  rector',  it  was  stated,  in  the 
declaration,  that  the  plaintitf  was  rector  of  the  parish,  and 
the  defendant  occupier  of  lands  within  the  same ;  that  the 
tithes  were  within  forty  years  next  before  the  statute  of 
right  yielded  and  payable^  anA  yielded  and  paid;  thatde- 

o  Walton  ▼.TryoDyAmbl.  130.  t  Foster  ▼.  Lennard,  Cro.  Etis  i. 

p  SfcRaniT.  Fiitensan,  Cro.  Eliz.  477'  u  Per    car.    in    Renou1d«  ▼.  Grfen, 

q  Morden  r.  Kuigbt,  M.  T.  26G.9.  9  Biilst.  97.   See  Norton  f.  Clark, 

Scac.  2  GMrro.  84).  1  Gwm  4^28. 

r  Fordv.  Ractter,E.T.  55G.3.  B.  R.  x  5fitcbell  y.  Walker,  5  T.  R.  a6o. 

4  Maule  and  Selwyn,  idO.  See  po»t.  under  tit.  Cridencf,  Bal- 

•  Biggs  ▼.  Martin  and  aootbcr,  1  H.  lewell  t.  Trappes. 

Wood,  331.  Mantell  v.  Paine,  P.  38 

G.  3.  Scac.  4  Gwm.  1504. 


1104  TITHES* 

fendant,  in  November,  1791,  ploughed  and  sowed  the  land 
•with  corn,  which  he  afterwards  carried  away,  without  set- 
ting out  the  tithe:  on  nil  debet  pleaded,  it  appeared  at  the 
trial,  that  the  land  in  question,  as  far  back  as  any  witness 
knew,  had  been  in  grass,  and  had  been  ploughed  for  the  first 
time  in  1791,  and  no  evidence  was  given  of  its  ever  having 
paid  tithe.  Chambre,  for  the  defendant,  contended,  that 
the  jury  were  bound  to  find  for  the  defendant,  unless  they 
found  that  tithes  had  actually  been  paid  in  respect  of  this 
land  within  forty  years  before  the  statute,  of  which  therewas 
not  any  evidence;  on  the  contrary,  the  evidence  given  rather 
went  to  rebut  such  a  presumption,  and  was  sufficient  to  war- 
rant the  jury  in  presuming  a  grant  in  favour  of  the  defendant 
Verdict  for  plaintiff.  On  a  motion  to  enter  a  nonsuit,  Ijord 
Kenyan,  C.  J.  said,  that  the  usage  had  constantly  been  against 
the  necessity  of  the  proof  contended  for  by  the  defendant; 
that  he  remembered  many  actions  having  been  tried,  where 
the  lands,  in  respect  of  which  the  tithes  were  claimed  were 
lately  enclosed,  and  where  the  same  objection,  had  it  been 
available,  must  have  prevailed;  but  the  plaintiff  recovered  in 
all:  that  the  non-payment  of  tithe  of  itself  signified  nothing; 
and  that  there  was  not  any  ground  for  saying,  that  tithe  ought 
tiot  to  have  been  paid  here.  Buller,  J.  observed,  that  with 
respect  to  the  presumption  of  a  grant  in  favour  of  the  defen- 
dant, he  thought  he  could  not  leave  that  question  to  the  jury 
without  some  evidence  to  support  it,  and  here  was  none:  if  tV 
deed  it  had  appeared  that  this  land  had  been  ploughed  before, 
and  yet  no  tithes  had  been  exacted  for  it,  that  might  have  af* 
forded  some  ground  for  such  a  presumption^,  but  he  thought 
that  the  onus  of  proving  the  exemption  lay  with  the  defen- 
dant   Rule  discharged. 

But  in  a  case  where  the  declaration  merely  stated*,  that 
the  tithe  had  been  yielded  and  paid  forty  years  before  mak- 
ing the  act,  without  averring  that  tithes  were  payable, 
and  of  right  ought  to  be  paid,  and  there  was  not  any  evi- 
dence of  tithe  ever  having  been  paid ;  it  was  holden,  that 
the  plaintiff  could  not  recover.  The  court,  however,  granted 
a  new  trial,  ordering  the  declaration  to  be  amended  by  the 
introduction  of  the  necessary  averment  It  was  admitted 
by  Wihnot,  C.  J.  (delivering  the  opinion  of  the  court  in  the 
preceding  case)  that  if  it  appeared  that  the  land  had  never 
paid  tithe,  and  had  been  constantly  ploughed,  it  would  be 

▼  See  tbc  Bame  opinion  expressed  by    t  Mansfield  r.  Clarke,  s  T.  R.  964.  •• 
Wilmot,  C.  J.  iu  Manifleld  T.CIarke,        3 Ci wm.  gso.  n.  (s)  S.  C. 
s  T.  R.  965.  n. 
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open  t6  presumption  of  a  grant;  but  that  the  onus  of  prov 
ing  the  exemption  lay  on  the  defendant 

Justly  dioided  or  set  forth.'] — ^If  the  owner  justly  divide  the 
tithe  from  the  nine  parts^,  and  sets  it  out,  but  immediately 
afterwards  carries  the  same  away»  this  will  be  considered  ai 
fraud  and  guile  within  this  statute. 

Agreed  for  the  Tithes  with  the  Parson^  ifc.^— Although  a 
lease  of  tithes  cannot  be  without  deed^,  yet  a  parol  agree- 
ment for  retaining  tithes  will  be  sufficient  to  bar  the  parson, 
&c.  of  his  action  of  debt  on  this  statute.  An  agreement  for 
the  retaining  of  tithes  is  frequently  termed  a  composition ; 
but  in  the  adoption  of  this  term,  care  must  be  taken  not  to 
confound  it  with  a  composition  real,  which  is  an  agreement 
of  a  different  nature,  and  upon  which  some  remarks  will  be 
made,  when  that  term  occurs  in  the  subsequent  provision^ 
of  this  statute. 

It  is  clear,  that  where  a  parson,  &c.  has  entered  into  an 
agreement  with  the  occupiers  of  the  land  for  the  retaining 
ot  their  tithes,  an  action  cannot  be  maintained  for  not  set- 
ting out  the  tithe,  until  such  agreement  or  composition  is  de- 
termined, and  that  such  composition  cannot  be  determined^ 
by  the  parson,  &c.  without  giving  a  reasonable  notice  to  the 
occupiers  of  the  land.  I  am  not  aware  of  any  case  in  which 
it  has  been  solemnly  adjudged  what  is  reasonable  notice  for 
the  determination  of  such  composition. 

It  will  be  proper,  however,  to  remark,  that  in  Wyburd 
V.  Tuck,  1  Bos.  &  Pul.  465.  BuUer  J.  considered  this  point 
as  quite  determined,  observing,  that  in  the  case  of  Hewitt  v. 
Adams,  D.  P.  April  19tb,  1782,  where  the  notice  had  been 
given  only  one  month  before  Michaelmas  Day,  at  which  time 
the  composition  was  payable,  upon  a  question  put  to  the 
judges,  whether  such  notice  was  sufficient,  they  were  unani- 
mously of  opinion,  it  was  not;  and  said  expressly,  that  ano^ 
tice  to  determine  a  composition  ought  to  be  given  with  analogy 
to  the  notice  given  in  a  holding  of  land ^ 

So  in  Bishop  v.  Chichester,  E.  27  G.  3.  In  Cane.  4  Gwra. 
'  1316.  2  Bro.  Ch.  C.  161.  S.  C.  Ld,  Thurlow,  C.  said,  that  he 
thought  the  rules  of  notice  for  determining  compositions  for 
tithes  were  exactly  the  same  as  those  between  landlord  and 
tenant  from  year  to  year.  In  Wyburd  v.  Tuck,  1  Bos.  & 
Pul.  458.  the  principle  of  the  above-mentioned  decision  in 
the  House  of  Lords  was  adopted  by  Buller,  Heath,  and 

tt  Heale  ▼.  Sprat,  8  Inst.  649.    Andei^    b  Bernard  v.  ETenn,  i  Lev.  34.    T. 
«on*f  CMC,  Clayton,  SO.  S.  P.  Rcym.  14.  S.  C. 
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Rooke,  Js.  (5).  Agreeably  to  these  opinions,  reasonable 
notice  for  the  determination  of  a  composition  is  half  a  year's 
notice,  ending  at  the  expiration  of  the  year. 

Ttie  general  doctrine  laid  down  in  Hewitt  v.  Adams,  as  to 
the  necessity  of  a  notice  to  deterpaine  a  composition,  was  re- 
cognized in  Fell  v.  Wilson,  12  East,  83.,  where  it  was 
holden,  that  a  mere  general  demand  of  tithe  and  a  refusal  to 
.take  the  sum  tendered,  could  not  be  considered  as  a  determi- 
nation of  a  subsisting  coiirposition. 

A  composition  between  the  incumbent  and  the  occupiers 
of  land  within  the  parish,  determines  on  the  death  of  the  in- 
cumbent^, apd  his  successor  is  not  obliged  to  give  notice  of 
his  intention  to  take  the  tithes  in  kind;  but  if  the  successor, 
after  induction  into  the  benefice,  accept  the  composition, 
such  acceptance  will  be  deemed  a  confirmation,  and  in  such 
case  the  regular  notice  must  be  given  (6). 

If  a  rector,  &c.  having  made  a  composition**,  lease  tithes, 
and  the  lessee  makes  no  alteration  in  the  composition;  when 
the  tithes  revert  to  the  rector,  &c.  the  occupier  of  land  will 
Continue  to  hold  under  the  composition  originally  made  by 
the  rector,  &c.  and  consequently  will  be  entitled  to  notice, 
before  the  rector,  &c.  can  take  the  tithes  in  kind. 

c  Agreed  in  Brown  v.  Barlow, H.  3G.    d  VVyburd  v.  Tuck,  i  Bob.  &Pu1.  4SS. 
9.  Scacc.  3  Gwm.  1001. 


(5)  Eyre,  C.  J.  expressed  a  dilTerent  opinion,  observing,  *•  that 
the  analogy  between  land  and  tithe  did  not  appear  satisiactory  to 
him  ;  land  was  either  taken  on  a  holding  from  Lady-day,  or  from 
Michaelmas,  or  from  some  other  time,  and  then  notice  to  quit  must 
be  given  accordingly.  But  if  a  composition  is  to  be  determined 
on  any  just  principles,  the  notice  must  be  given  from  a  period 
suitable  to  the  nature  of  the  tithes,  and  with  relation  to  the 
manner  and  cultivation  of  the  land.  ^There  must  be  such  a  rule 
as  will  enable  the  tenant  to  cultivate  his  land  in  the  manner  most 
beneficial  to  himself,  accordingly  as  he  is  to  pay  a  composition  or 
in  kind."  It  has  always  been  the  received  opinion  of  the  Court  of 
Exchequer,  that  such  a  reasonable  notice  should  be^iven  as  might 
determine  the  farmer  in  what  manner  to  cultivate  his  land. 

(6)  A  rector  agreed  with  an  occupier  of  land  for  a  certain  sum  of 
money,  in  lieu  of  tithes  payable  yearly  at  Michaelmas^.  The 
rector  died  about  a  month  before  Michaelmas.  It  was  decreed, 
that,  the  agreement  having  been  determined  by  the  death  of 
the  rector,  the  successor  should  be  intitled  to  tithes  in  kind  from 
such  death,  and  the  executor  of  the  last  incumbent  to  a  proportioD^ 
according  to  the  agreement,  until  the  death  of  the  testator* 

•  M.  T.  1730.  Bimb.  894. 
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The  late  vicar  of  A.  made  certain  compositions  with  hip 
parishioners  for  the  vicarial  tithes*,  which  were  payable  oo 
the  29th  September;  and,  the  Easter  offerings  were, payable  oa 
the  10th  April  in  each  year;  and  having  received  his  composi- 
tions up  to  the  29th  September,  1802,  he  died  on  the  10th 
March,  1803.  In  the  May  following,  the  defendant,  the 
present  vicar,  was  presented,  and  in  November  following 
was  inducted.  The  Easter  offerings  were  collected  by  the 
sequestrator  after  April,  1803,  and  were  paid  over  by  him  tp 
the  defendant;  and  after  Michaelmas,  in  the  same  year,  th^ 
defendant  received  the  vicarial  tithes  from  some  of  the  pa* 
rishioners,  according  to  the  composition  of  his  predecessor, 
and  from  others  according  to  new  compositions,  some  more, 
some  less,  than  the  former,  in  all  to  the  amount  of  181A  and 
upwards.  The  plaintiffs,  who  were  the  personal  represen<» 
tives  of  the  late  vicar,  i)rought  this  action  for  money  had  and 
received,  against  the  present  vicar,  to  recover  a  proportion  of 
such  compositions  up  to  the  time  of  the  late  vicar's  deaths 
amounting,  as  they  calculated  them,  to  68/.  and  upwards* 
The  defendant  disputed  his  liability  to  account  for  the  com« 
positions  which  were  not  due  till  his  own  time,  but  paid  20/» 
into  court,  in  order  to  cover  any  small  sums  which  might 
have  been  due  for  tithes  or  dues,  which,  if  received  in  kind^ 
might  have  accrued  between  the  29th  of  September,  1802^ 
and  the  death  of  his  predecessor  on  the  10th  of  March>  1803; 
which  sum,  it  clearly  appeared,  was  more  than  sufficient  to 
cover  any  such  tithes  or  dues.  It  was  contended  that  the 
present  vicar,  having  adopted  the  compositions  made  by  hi$ 
predecessor,  and  received  them  as  such;  and  the  considera* 
tion  for  such  payment  being  for  tithes,  part  of  which,  at  least, 
had  accrued  in  the  time  of  such  predecessor,  had  thereby 
charged  himself  with  receiving  a  proportionable  part  of  the 
grofis  sum,  up  to  the  time  of  his  predecessor's  death  for  his 
usei  and  haa  admitted  his  liability  pro  rat&  to  the  plaintiffs, 
by  payment  of  money  into  court.  This  case  was  compared 
to  the  case  of  Paget  v.  Gee,  Ambl.  198.  1  Burn's  Just  tit. 
Distress,  s.  18.  where  tenant  in  tail  having  leased,  but  not  ac* 
cording  to  the  statute,  and  dying  without  issue,  between  the 
days  of  payment,  and  the  remainder  man  having  received  the 
whole  rent,  Lord  Hardwicke  held  the  latter  liable  to  acgount 
for  a  proportion  up  to  the  death  of  tenant  in  tail;  but,  per 
Lord  EUenborough,  C.  J.,,  in  the  case  cited,  each  day's  occu- 
pation by  the  tenant  was  valuable  to  him,  and  therefore  tliere 
might  be  an  equitable  apportionment  of  the  rent  accruing 
xTom  day  to  day,  in  respect  of  such  valuable  occupation;  ana 

c  Williams  t.  Powell,  lo  East,  969. 
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had  they  not  been  supported  and  upholden  by  the  21st  section 
of  the  Stat.  31  H.  8.  c.  13.  (by  which  all  the  religious  houses 
above  the  value  of  200/.  per  annum,  were  dissolved ;)  whereby 
it  is  enacted, "  that  the  Icing,  and  every  person  having  heredi- 
taments belonging  to  monasteries,  or  other  religious  houses, 
shall  enjoy  the  same,  discharged  of  payment  of  tithes,  in  as 
large  and  ample  a  manner  as  the  abbots,  &c.  enjoyed  the 
«ame,  at  the  time  of  their  dissolution."  By  virtue  of  this 
clause,  laymen  holding  abbey  lands  enjoy  the  several  exemp- 
tions from  tithe  before-mentioned,  as  derivatives  from  the  re- 
ligious persons,  who  were  intitled  to  them  previously  to  the 
dissolution.  And  not  only  tenants  in  fee  of  such  lands  en- 
joy these  exemptions,  but  also  where  the  estate  is  divided 
into  portions,  as  under  a  marriage-settlement,  the  several 
parties,  whether  tenants  for  life*,  or  in  tail*,  as  they  succes- 
sively come  into  possession,  are  intitled  to  hold  the  lands 
tithe  free.  But  where  an  a^bot  enjoying  a  privilege  of  dis- 
charge of  tithe  while  the  land  was  in  his  own  manu ranee, 
made  a  gift  in  tail;  and  afterwards  by  the  31  H.  8.  the  abbey 
was  dissolved;  it  wasjholden  that  the  donee  in  tail  was  not 
intitled  to  the  exemption  from  tithe*^.  Secus  if  a  common 
recovery  had  been  suffered. 

By  virtue  of  this  clause,  also,  the  owner'of  abbey  lands  is 
intitled  to  a  discharge  of  the  payment  of  tithes,  if  he  can 
shew  that  at  the  time  of  the  dissolution  there  had  been  an 
unity  of  possession  of  the  rectory  and  land  tithable  from  time 
immemorial,  and  there  be  not  any  evidence  that  tithes  have 
ever  beien'paid:  for,  although  a  perpetual  unity,  in  the  prior 
of  the  monasteiy,  or  i;pligious  house,  before  the  statute,  ope- 
rated not  as  a  discharge,  but  only  as  a  suspension  of  payment, 
because  he  could  not  pay  tithes  to  himself;  yet,  inasmuch 
as  the  greater  part  of  the  monasteries  were  discharged  from 
tithe,  by  bull  or  prescription,  the  courts,  after  a  lapse  of 
years,  will  presume  that  such  discharge  existed  at  the  time 
of  the  dissolution,  but  that  the  records,  or  proofs  of  those 
discharges,  cannot  be  produced  after  so  long  a  unity  in  pos- 
session. A  discharge  by  unity  therefore  is,  as  roUexfen 
terms  it,  a  discharge  by  bull,  or  by  prescription  presumed, 
but  not  proved.  And  the  mere  circumstance  of  the  lands 
tithable  being  under  lease  at  the  tiniQ.of  the  dissolution,  will 
not  destroy  this  presumption*;  but  if  it  appear  that  the  lessee 
*paid  tithe,  that  will  destroy  the  presumption^.  The  dischai^ge 
by  unity  must  be  pleaded  as  a  discharge  of  the  payment  of 
tithe,  and  not  as  a  discharge  generally. 

1  Hrtt  V.  Meeds,  T.  39  G.  3.  Scac<:.    o  Farmer  r.  Sbecn^an,  HeU.  133. 
4Cawin.  1513.  o  W^ldmaii  V.  Oades,  Pollexfco,  j. 

m  WiUoR  V.  Redman,  Hardr.  174.  p  Benton  v.  Trot,  Muor,528.  ' 
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Lands  formerly  belonging  to  a  Cistertian  abbey  are  dis- 
charged of  tithes'!,  whilst  in  the  manurance  of  the  owner,  al- 
though such  lands  were  under  lease  for  years  (S)  at  the  time 
of  the  dissolution  of  the  abbey;  for  the  privilege,  though  per- 
sonal, existed  at  the  time  ot  the  dissolution,  though  not  in 
esse,  yet  in  right;  and  the  reversioners  were  intitled  to  the 
discharge,  as  soon  as  the  lands  reverted  into  their  own  hands. 

It  is  to  be  observed^  that  the  lands  belonging  to  those  ab- 
beys which  came  to  the  crown  by  stat.  27  H.  8.  c.  28.  (that 
is,  the  lesser  abbeys,)  are  not  intitled  to  these  exemptions,  al- 
though such  lands  were  discharged  in  the  hands  of  the  reli- 
gious houses;  for  that  statute  does  not  contain  any  clause  si-^ 
milar  to  the  21st  section  of  31  H.  8.  a  13. 

In  Fosset  v.  Francklin,  T.  Raym.  225.  and  Star  v.  EUyot, 
Freem.  299.  it  was  holden,  that  lands  formerly  parcel  of  the 
possession  of  the  prior  of  St.  John  of  Jerusalem,  and  which, 
came  to  the  crown  by  3:^  H.  8.  c.  24.,  were  discharged  from 
payment  of  tithes. 

Having  enumerated  the  several  discharges  from  tithe,  which 
were  enjoyed  by  religious  persons  at  the  common  law  and 
before  the  dissolution  of  monasteries,  and  by  laymen,  as  de- 
rivatives from  those  religious  persons  since  that  period,  it  re- 
mains only  to  add  a  few  observations  relative  to  the  exemp- 
tions from  tithes,  which  might  be  claimed  by  laymen  at  the 
common  law;  and  these  were  two  only-^— 1st  by  composi^ 
tion  real ;  and  2d,  by  prescription  de  modo  decimandi ;  for  it  is 
clearly  established",  that  by  the  common  law  a  layman  cannot 
prescribe  in  a  non  decimando  (9),  or  set  up  as  a  defence  to  a 
claim  of  tithe,  the  mere  non-payment  of  tithe  from  time  im- 

q  Covley  ▼. Keys, Scacc.  1788. 4  Gwm«  r  S«e  Clayt.  41.  pi.  70.  Hob.  307-  Cm. 

130*.  per  Eyre,  C.  B.  recof^niting  Jac.  607.    Cro.  Car.  449.    isir  W. 

Perlcr  v.  Bstbnrst,  Cro.  Jac  559.  Jones,  3. 

9  Roll.  Rep.  148.  Palm.  111.    Dyer,  s  Breary  ▼. Manby,  3  Wood*s  Dec.  43. 

977.  b.  S.  C.  in  marg.  3  Burn*s  Ecc.  L.  438.  3  Gwoi.  904. 


(8)  Or  for  life,  or  in  tail,  per  cur.  in  Wilson  v.  Redman,  Hardr. 
IpO.  Hett  y.  Meads,  Trin.  T.  1799.     Excheq.  4  Gwm.  1515,  l6. 

(9)  Neither  can  a  hundred  or  ^  county  prescribe  in  a  non  decji-. 
mando,  for  a  thing  that  is  in  its  nature  de  jure  tithable;  but  of 
things  which  in  their  nature  are  not  tithable  de  jure^  a  hundred  or 
county  may  prescribe  in  a  non  decimando ;  because  in  such  case 
they  are  discharged  without  a  custom  to  the  contrary,  and  they  do 
but  insist  on  their  ancient  right,  and  that  the  custom  hath  not  pre- 
vailed against  it.  Hicks  v.  Woodson,  Ld.  Raym.  137.  S^lk.  hbS, 
S.  C. 
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memorial,  whether  the  partjr  claiming  the  tithe  be  by  impro- 
priator*,  or  ecclesiastical  rector,  and  whether  the  non-pay-i 
ment  extend  to  all,  or  a  portion*  only  of  the  tithes. 

And  this,  says  Hobart,  is  in  fatorem  ecctesi<e^  lest  laymen 
should  spoil  the  church.  But  there  is  a  distinction  between 
a  pr^cription  in  non  decimando,  and  a  claim  of  all  or  a  por* 
tion  of  tithes,  supported  by  evidence  of  actual  enjoyment  or 
the  pernancy  of  tithes.  The  former  is,  as  before  remarked, 
unlawful,  and  cannot  be  maintained^  Nor  can  any  presump« 
tion  be  admitted  to  support  it  The  title  to  the  latter  is  not 
unlawful,  and  long  possession  is  evidence  of  it  Hencei 
where  there  has  been  an  actual  pernancy  of  all'  or  a  portion' 
of  titheSy  by  lay  hands  under  conveyances  fts  lay  property  for 
a  long  period  of  time,  a  court  of  equity  will  not  mterpose  in 
fiivouroftbe  rector,  &c.  to  disturb  such  possession  (which 
might  have  a  lawful  commencement),  by  calling  on  the  de« 
fendauts  to  shew  a  lawful  commencement. 

The  king  is  not  by  virtue  of  his  prerogative  discharged  of 
tithes  for  the  ancient  demesnes  of  the  crown,  but  he  is  capa- 
ble of  &  discharge  de  non  decimando  by  prescription  ^  because 
he  is  persona  mixta^  as  well  as  a  bishop.  But  if  the  king 
alien  any  of  his  lands  so  discharged,  his  patentee  shall  pay 
tithe* ;  and,  from*  the  time  of  such  alienation,  the  prescription 
is  destroyed  for  ^ver,  although  the  same  should  afterwards 
come  into  the  king's  hands  again  by  escheat  or  otherwise*. 

Composition  red/.]— A  composition  real,  according  to  Gib- 
son^, is,  **  where  the  incumbent,  together  with  the  patron  dnd 
ordinary^  make  agreement  by  deed  executed  under  their  bands 
and  seals,  tikat  certain  lands  shall  be  discharged  from  tiie  pay- 
ment of  tithes  in  specie,  in  consideration  of  a  recompense  to 
^e  incumbent,  either  in  money  or  in  lands,  to  him  and  hid 
successors  for  ever,  or  in  some  other  thing  for  their  benefit 
and  advantage."  So  Sir  Simon  Degge*  observes,  **  That 
which  we  call  a  real  composition  is  wnere  the  present  incum* 

t  Barff.  of  Bnry    St.   Edmund's    ▼.  >  Scott  ▼.  Ayrejr,  T.  19  G,  3.  Scicr. 

£▼•08,  Coal.  Rep.  643.  a  Hwai.  737.  Strnt  ▼.  Baker,  9  Vcs.  juii.  695. 

.  S.  C.  Jemnigv  v.  Lettk,  8  Own.  s  Hothani  r.  Fortter,  3  Gwm.  869. 

959.  S.  P.  R  Compost  T.  —— ^  Hard.  315. 

tt.Nagle   V.   Edwards,    H.  sQ  G.  3*  .  b  GibsoQ*s  Codex,  tit.  30. c.  5.  pbTOS. 

Scacc.  4 Gwm.  ]443t (10).  in  notis,  ed.  17 13.    See  abo  Sr  W. 

X  Panaba«r  t.  Rotherham,  L.  I.  H.  Jones,  36e. 

March    14,    1759.      Henley,  Lord  c  Degge,  pt.  9*  e.  90. 

Keeper,  3  Gwm.  ]  179.     Edwards  t. 

Ld.  Vernon .  33  Feb.  1 7 8  K    Scacc. 

(10)  Bat  see  the  remarks  of  Ld.  Loughborough,  C.  on  this 
in  Rose  v.  Calland*  S  Ves.  jun.  186. 
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• 

bes^of  any  church,  together  with  the  patron  and  ordinary,  do 
agree,  under  their  hands  and  seals,  or  by  fine  in  the  king's 
courts,  that  such  hinds  shall  be  freed  and  discharged  of  pay- 
ment of  all  manner  of  tithe  for  ever,  paying  some  annual 
payment,  or  doing  some  other  thing  to  the  ease,  profit,  or  ad- 
vantage of  the  parson  or  vicar,  to  whom  the  tithes  did  be- 
long." 

From  the  preceding  definitions,  it  appears  that  there  must 
be  the  following  requisites  to  constitute  a  real  composition : 
I.  That  the  tithe  be  discharged ;  2.  That  a  composition  be 
given  in  lieu  of  such  discharge;  3.  That  the  .composition 
must  be  made  with  the  consent  of  the  patron  and  onlinary ; 
4.  To  these  it  may  be  added,  that  a  composition  must  have 
been  made  before  the  stat  13  Eliz.  c.  10. ;  for,  by  the  third 
section  of  that  statute,  **  masters  and  fellows  of  colleges, 
deans  and  cbaptere,  masters  of  hospitals,  parsons,  vicars,  0t 
other  persons  having  ecclesiastical  livmg  or  tithe,  are  restram* 
ed  from  making  any  conveyance  of  the  same,  other  than  bv 
lease  for  2.1  years,  or  three  lives,  from  the  time  when  sucn 
lease  shall  be  made,  and  reserving  thereupon  the  accustomed 
yearly  rent.**'  And  it  has  been  holden**,  diat  a  decree  in 
equity,. confirming  an  agreement  for  the  acceptance  of  land, 
in  lieu  of  tithe  maide  since  the  stat  13  £liz«  c.  10.  is  not  bind- 
ing on  a  succeeding  incumbent,  although  such  agreement  was 
sanctioned  by  the  concurrence  of  all  the  parties,  and  although 
it  had  been  acquiesced  under  for  130  years. 

The  best  evidence  of  an  agreement  for  a  real  composftion 
is  the  production  of  the  deed  whereby  it  was  created ;  where 
the  deed  cannot  be  producedt  some  evidence  must  be  given 
.  referring  to  the  deed,  or  shewing  that  it  iHice  existed,  inde- 
pendendy  of  mere  usage ;  for  if  it  were  otherwise  the  church 
'  would  be  defraudedj  and  every  bad  modus  turned  into  a  good 
composition*. 

5th  Section  of  Stat  2^  3  Ed.  6.—- By  the  5th  section  it  is 
enacted,  *^  that  if  barren  heath  or  upaste  ground^  (other  than 
such  as  is  discharged  from  the  payment  of  tithes,  by  act  of 
parliament)  which  has  laid  barren  and  paid  no  tithes,  by  rea- 
son of  the  same  barrenness,  be  improved  and  converted  into 
arable  ground  or  me^dow^  it  shall,  after  the  end  of  seven  years 
next  after  such  improvements,  pay  tithe  of  corn  and  hay 
growing  upon  the  same.*' 

d  Jones  ▼.  Snow,  T-  so  G.  3.  Scacc.        Sio.  S.  P.  7  Bro.  P:  C.  34.TomUiis*s 
8  Gwin.  1 199.  See  aUo  Cartwrigbt  ▼.        ed.  S.  C.  D.  P. 
CoUon,"X.  T.  19G.  3.  4H.  Wood's    c  Healbcote  v.  Maiawaria«r^   3   BrQ, 
D.  «8.  Att.  G.  T.  Cliolmley,  Amb.        Cb.  C.  917- 
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But'  if  aiiy  such  barren  waste  or  heath  ground,  has  been 
chained  with  the  payment  of  any  tithes,  and  the  same  be 
improved  or  converted  into  arable  ground  or  meadow,  the 
owner  shall,  during  the  seven  years  next  following  after  the 
improvement,  pay  such  kind  of  tithes  as  was  paid  for  the  same 
before  the  improvement. 

Barren  Heath  or  Waste  Ground.'] — Barren  ground^  is  un- 
derstood, by  the  opinion  and  judgment  of  the  common  law, 
to  be  ground  whereof  no  profit  arises  or  grows ;  but  ground 
which  has  been  stubbed,  and  afterwards  bears  com  or  grass, 
is  not  barren.  By  waste  p^round  is  understood  such  ground 
as  no  man  challenges  as  his  own,  or  no  man  can  tell  to  whom 
it  certainly  belongs,  and  which  lies  unenclosed  and  unbounded 
with  hedge  and  ditch ;  but  the  ground  which  is  enclosed  and 
hedged  and  ditched  in,  and  the  land  known,  is  not  waste 
<^ound.  By  heath  ground  is  to  be  understood,  ground  which 
is  dispersed  and  lies  as  common. 

This  fifth  clause  was  designed  for  the  advancement  of 
tillage,  and  consequently,  although  the  land  yield  soine 
fruit,  yet  if  it  be  barren  land,  guoad  agriculturam^  it  is  within 
this  statute**.  On  the  other  hand,  if  the  land  be  not  suapte 
na$ura  sterilis^  but  is  capable  of  producing  a  crop  of  com, 
without  extraordinary  expense  in  the  tillage,  it  is  not  pro- 
tected by  the  statute.  Such  lands  only  are  within  this 
clause,  as,  over  and  above  the  necessary  expense  of  enclosing 
and  clearing,  require  also  expense  in  manuring  before  they 
can  be  made  proper  for  agriculture  (11). 

In  a  case  where  it  appeared*  that  the  land  had  been  marsh 
and  sandy  land,  and  covered  with  salt  water,  that  from  time 
immemorial  no  grass  had  been  known  to  grow  thereon,  and  no 

Erofit  had  been  made  of  it,  until  the  tenant,  at  a  great  expense, 
y  the  erection  of  banks  and  sea-walls,  prevented  theses 
from  overflowing  the  land,  and  thereby  was  enabled  to  con- 
vert it  into  arable  land,  which  produced  corn :  it  washolden, 
that  this  land  was  not  protected  by  the  statute ;  Coke,  C.  J., 

f  S.  6.  b  9  iDBt.  656. 

%  P«r  Curiam,  Dyer,  170.  b.  in  mai^.    i  Witt  ▼.  Buck,  3  BuUt.  1(SS.  1  Roll. 
See  Warwick  ▼.  Collins,  post.  1S06.  Rep.  354.  S.  C. 


(11)  Barren  ground  is  such  ground  as  will  not  bear  com  of  itself, 
without  very  great  cost  in  the  extraordinary  manuring  of  it.  Agreed 
per  cur.  3  Bulst.  166.  Barren  enclosed,  within  the  meaning  of  the 
Stat.  £dw.  6.  must  be  such  land  as  is  barren  suApie  naiuri  and 
not  land  upon  which  wood  or  the  like  grew  before,  which  is  after- 
wards burnt,  afid  the  land  converted  into  tillage.  Per  Powel,  J. 
Lord  Raym,  991.     See  also  Horner  v.  Bonner,  6  Mod.  96. 
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Dodderidge,  and  Haughton,  Js.  observing,  that  land  was  not 
barren  which  could  bear  corn  without  cost,  as  this  did,  and 
therefore  tithes  ought  to  be  paid  for  it ;  and  that  the  circum- 
stance of  the  party  having  been  at  great  costs  in  raising  a 
mound  to  make  this  good  land,  by  the  exclusion  of  the  sea, 
would  not  alter  the  case  (1-2). 

Land,  the  tithe  of  which  was  demanded'^,  was  part  of  a 
common  adjoining  to  the  town  of  Caefmarthen,  belonging  to 
the  burgesses,  formerly  lying  open,  and  depastured  by  cattle 
and  geese,  which  in  the  year-1785  was  enclosed  and  converted 
into  tillage.  One  end  of  it  was  wet,  and  there  was  a  conside- 
rable expense  incurred  in  draining,  as  well  as  in  enclosing. 
In  the  spring  of  1783  it  was  partly  sowed  with  oats,  and 
without  any  manure  produced  a  valuable  crop.  It  was  holden 
that  this  land  was  not  protected  by  the  statute,  not  being 
suapte  natura  sterilis,  and  consequently  should  pay  tithe  im- 
mediately :  Eyre,  C.  B.  observing,  that  enclosure  was  essen- 
tial, in  some  situations,  to  the  enjoyment  in  severalty,  with- 
out being  essential  to  the  fertility.  Draining  might  be  a  great 
improvement,  might  render  land  more  productive,  which 
would  be  of  itself  productive  without  draining.  It  was  not, 
therefore,  because  a  great  expense  was  incurre<l  by  enclosing 
and  draining  land  without  more,  that  such  land  should  be 
protected  by  the  statute.  If  land  will  bear  a  crop  of  corn 
without  expense  in  tillage,  this  circumstance  is  decisive  that 
the  land  is  rtot  suapte  naturA  sterilis. 

The  land  in  question  was  a  hollow  parcel  of  ground,  sur- 

k  Jones  Y.  Le  DaTid,  H.  91  G.3  Scacc.    [Eyre'i  MSS.]  4  Gwm.  ]33(i. 


(19)  This  case  is  alluded  to  by  Lord  Hardwicke,  C.  iu  Stock- 
trcil  V.  Terry,  I  Vez.  II7.  "  There  is  an  expense  in  gaining  land 
from  the  aea*  yet  the  seven  years  are  not  allowed,*  though  overflown 
time  out  of  mind,  jLiecause  the  benefit  is  lasting;  but  if  an  addi- 
tional expense  is  necessary  to  make  it  produce  the  first  crop,  seven 
years  shall  be  allowed." 

'*  As  to  the  case  of  land  newly  gained  from  the  sea,  if  that  deter- 
mination can  be  supported  at  all,  it  nkust  be  by  other  reasons  than 
those  assigned  in  the  book.  If  snch  land  is  not  protected,  it  must 
be  because  it  is  not  within  the  description  in  the  statute ;  because 
it  is  neither  barren,  nor  waste,  nor  heath  ground,  but  from  the  mo- 
ment of  its  existence  as  land,  is  fertile,  enclosed,  and  capable  of 
tillage,  and  therefore  of  a  description  which  the  statute  cannot 
attach  upon/'  Per  Eyre,  C.  B.  in  Jones  v.  Le  David,  4  Gwm. 
1338,  9. 

•  See  SberinntoD  ▼.  Flew«od,  Cro.  Elh.  475. 
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rounded  by  banks* ;  the  uneven  or  banky  part  was  of  little  or 
no  value,  and  produced  briars  only,  the  nat  part  was  bo^gy, 
wet,  and  deep,  so  that  cattle  could  not  go  upon  it  without 
great  danger  of  being  lost ;  when  it  was  drained,  and  ploughed 
and  sown,  the  same  could  not  be  harrowed  by  horses  or  cat* 
tie,  but  the  occupier  was  obliged  to  employ  men  to  harrow ; 
the  uneven  or  banky  part  was  not  capable  of  being  ploughed 
without  its  being  first  dug ;  the  crops  produced  during  the 
years  for  which  the  plaintiff  claimed  tithe  were  so  bad,  and 
the  profits  arising  from  the  cultivation  had  fallen  so  much 
short  of  the  money  expended,  that  it  would  not  be  possible 
for  the  defendant  to  be  reimbursed  for  the  same  in  twenty 
years.  Eyre^  B.,  sitting  for  the  chancellor,  held  that  this  was  , 
protected  by  the  statute. 

In  a  case  where  it  appeared,  that  an  ancient  warren  and 
sheep-walk  of  107  acres,  in  which  were  some  furzes,  had 
been  ploughed  and  denshired,  and  produced  a  crop  of  the 
value  of  ^AOl.  ^  ;  it  was  holden,  that  the  land  was  not  suapte 
naturd  barren,  but  profitable  land. 

See'the  like  determination  aa  to  a  common  field  for  sheep, 
&C.  which  had  been  overrun  with  brushwood,  briars,  and 
other  weeds  \ 

So  where  a  wood  had  been  stubbed  and  grubbed  up%  and 
made  fit  for  the  plough,  and  employed  to  the  purposes  of 
arable  land,  it  was  holden,  that  it  should  pay  tithe  presently, 
for  Wood  ground  is  term  fertilis  et  fwcunda. 

The  rule  of  law  for  determining  what  is  barren  ground,  is, 
whether  the  land  is  of  such  a  nature  as  to  require  an  extra-- 
ordinartj  expence  in  manuring  or  tilling,  to  bring  it  into  a 
proper  state  of  cultivation  >*,  and  not  whether  it  is  or  is  not  in 
its  own  nature  so  fertile  as  after  being  ploughed  and  sown 
to  produce  of  itself,  without  manuring  or  tillage,  a  crop 
worth  more  than  the  expence  of  ploughing,  sowing,  and 
reaping. 

Of  the  Persons  to  whom  Tithes  are  due. 

Prima  facie  all  tithes  not  appropriated  belong  to  and  are 
due  to  the  rector  of  the  church  of  that  parish  wherein  they 

1  Byron  ▼.  Lamb,  in  Ctl.  4nwin.  IS94.    o  Ret.  H.  9  Jac.C.B.9l«fft.  656.Sc» 
m  Bourecough  v.  Anton,  per  DolbeD        alio  Banb.  J59.  Aooq.  Frcefn*S34. 
.f.  1699.  Bull.  N.  P.  191 .  p  Warwick  ▼.  ColUns,  9  Ma«le  li  Sel- 

n  Siockwell  V.Terry,  1  Vez.  US.  .  wyn,  349.   lA,  Sclaea   ▼.    Powell, 

%  Tauut.  297.  S.  P. 
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arise.    But  the  parson  of  one  parish  may  claim  by  prescrip- 
tion a  portion  (13)  of  tithes  in  tne  parish  of  another  ^ 

Extra-parochial  tithes  belong  to  the  king^,  who  is  a 
mixed  person^  and  capable  of  tithes  at  the  common  law  in 
pernancy*. 

Antecedently  to  the  statutes  for  the  dissolution  of  monas" 
teries,  spiritual  persons  only,  or  a  mixed  person,  had  capa- 
city to  take  tithes ;  mere  laymen  were  incapable  of  them% 
except  in  special  cases,  as  in  the  case  of  Pigot  v.  Heron\ 
Cro.  Eliz.  599.  785.  cited  in  d  Rep.  45.  a.  where  it  was  ad- 
judged, that  a  lay  person,  owner  of  a  manor,  might  prescribe 
that  he  and  all  those  whose  estate  he  had  in  the  manor  of 
Dale,  in  Dale,  from  time  whereof,  &c.  had  paid  to  the  parson 
of  Dale,  for  the  time  being,  a  certain  pension,  yearly,  for 
maintenance  of  divine  service  there,  in  satisfaction  of  all  tithes 
within  the  same  manor,  and  further  prescribe  in  a  que 
estate  in  respect  of  such  pension,  for  all  the  tithes  within  the 
manor. 

Since  the  statutes  for  the  dissolution  of  monasteries",  the 
tithes  which  were  appropriated  to  the  monasteries  so  dissolved, 
are  become  lay  fee,  and  laymen  are  capable  of  them  in  per- 
nancy, not  qui  laymen,  but  as  the  derivatives  of  theecdesiaik 
tical  persons  to  whom  they  formerly  belonged. 

As  laymen  were  incapable  of  having  any  tithes  until  the 
dissolution  of  the  monasteries,  there  cannot  be  any  ancient 
descent  with  respect  to  tithes  : 

A  rectory  in  Kent  3^,  formerly  belonging  to  one  of  the  dis*- 
solved  monasteries,  having  been  granted  by  Henry  VIII.  to  a 
layman,  to  be  holden  in  fee  by  knight*8  service  to  capiie ;  il 
was  adjudged,  that  although  the  lands  were  descendible  ac-^ 


p  14  H.  4.  17.  ■.44  Am.  pi.  S5. 1  Rol.  in  Banister  v.  Wright,  Sty.  Rep. 

Abr.  657.  137. 

q  94  Am.  pi.  75.  S  Init.  (147.  1  Roll,  t  Adin.inDoeT.Land«£r,9N.R.508. 

Abr.  657.  u  M.  39  Ic  40  Elia,  B.  R. 

r  10  H.  7.  18. «.  X  Cro.  Elis.  519. 

•  9  Rep.  44.  a.  Cro.  Elif .  5 19*  per  car.  y  Doe  d.  Luihiocton  t.  Bp.  of  Laodtflf 

and  others,  9  N.  R.  491. 


(13)  Portions  are  the  remains  of  those  frbitrarv  consecrations  of 
tithes  which  took  place  before  the  settlement  of  the  parochial  right 
ef  tithes.  The  precise  time  at  which  the  parochial  right  of  tithes 
was  settled  cannot  be  ascertained ;  according  to  Sir  Simon  Degge, 
it  was  settled  by  a  perpetual  constitution  early  in  the  thirteenth 
century. 
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cording  to  the  custom  of  gavelkind,  yet  the  tithes  must  de^ 
scend  to  the  eldest  son»  according  to  the  rules  of  descent  at 
the  common  law, 

A  parson  shall  not  pay  tithe  for  his  glebe  to  the  vicar ;  for 
ecclesia  decimas  solvere  ecclesiae  non  debet*.  But  if  the  par* 
son  lets  his  glebe  for  years*,  reserving  a  rent,  the  lessee 
shall  pay  him  tithes. 

A  rector  is  of  common  right  entitled  to  all  kind  of  tithes, 
the  vicar  can  claim  against  the  rector,  by  endowment  only  ; 
or  prescription  and  usage,  as  evidence  of  endowment 

Where  there  is  not  any  written  endowment**,  and  the  vicar 
'  'has  been  in  the  perception  of  all  the  small  tithes,  the  court 
will  presume   him   entitled   to   all   small  tithes  of  modern 
introduction. 


JB^  whom  and  against  whom  an  Action  on  the  Statute  may  be 

brought^ 

This  action  may  be  brought  by  the  rectorS  or  by  one  or 
more^  farmers  of  the  rectory. 

If  the  rector  be  entitled  to  two  parts,  and  the  vicar  to  a 
third  part  of  the  tithe,  and  the  parson  and  vicar,  by  several 
leases,  demise  their  respective  shares  to  a  third  person,  sucj» 
lessee  may  maintain  an  action  for  not  setting  forth  all  the 

tithes'. 

The  right  to  tithes  accrues  immediately  on  the  severance* 
consequently  this  action  must  be  brouglit  by  the  person  enti-> 
tied  to  the  tithes  at  the  time  of^verance: 

Hence,  where  A.  executed  a  lease  of  tithes  to  B.  on  a  day 
subsequent  to  their  severance,  but  before  the  tithes  were 
carried  away  by  the  occupiers  of  the  land,  it  was  adjudged 
that  B.  could  not  maintain  an  action  on  this  statute'. 

The  action  can  be  brought  by  the  party  grieved  only; 
hence  where  thi?  action  was  brought  by  the  plaintiff  for  him- 
self and  the  queen^  judgment  was  arrested «. 

A  man,  being  possessed  of  a  lease  of  tithes  in  right  of  bis 


z  Blonco  T.  Manton,  Cro.  Klis.  479.  d  Kent  v.  Penk€vdn,  Cro.  Jac.  70. 

KeenUo  Cro.  Eliz.  578.  e  Cbainpf ruon  ▼.  Hill,  Yclr.  63.  Cr». 

a  Owen,  39.  Jac.  6t. 

b  Payne  v.  Powlett,  C  T.  33  G.  3.  f  Wyburd  t.  TocV,  1  Bot.  &  Pal.  4Sft. 

Searc.  3  Gwm.  1047.  %  Johos  r.  Came,  Moor,  911.    Oa 

c  Day  r.  PcckiTfll,  Moor,  gi5.  Elis.  631.9  S.  C. 
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Nvife,  as  executrix  to  her  fonner  hupband**,  grants  "  all  his 
right,  title,  and  interest"  in  the  aforesaid  tithes  to  A*  B,; 
it  was  holden  that  the  grant  was  good,  and  that  A.  B.  might 
maintain  an  action  on  this  statute  for  not  setting  out  tithed. 

If  executrix  of  lessee  for  years  of  a  rectory  take  husband, 
the  husband  and  wife  may  join  in  an  action  on  this  statute*. 

As  the  action  on  this  statute  is  a  personal  action,  tenants 
in  common  of  tithe  ought  to  join  as  plaintiffs*';  and  if  they 
do  not  join,  advantage  may  be  taken  of  it  by  plea  in  abate- 
ment, but  not  in  arrest  ofjudgment'. 

This  action  may  be  maintained  by  executors",  for  it  is 
'within  the  equity  of  the  statute  of  the  4th  Edw.  3.  which 

fives  to  the  executor  an  action  of  trespass  de  bonis  testator  is; 
ut  will  not  Me  against  executors. 

Generally"  the  person  entitled  to  the  nine  parts  at  the 
time  of  severance,  ought  to  set  forth  the  tithe,  and  if  he 
fails  in  so  doing,  the  owner  of  the  tithe  may  sue  him,  ri- 
though  his  interest  in  the  land  be  determined  before  the 
tithes  were  carried  away,  provided  he  remain  owner  of  the 
corn. 

If  there  be  two  joint-tenants',  and  one  only  enter  and  oc* 
cupy,  this  action  is  maintainable  against  the  joint-tenant,  who 
occupied  alone. 

So  if  there  be  two  tenants  in  common',  and  one  of  tbem 
€ets  out  his  tithe,  and  the  other  carries  it  all  away,  the  action 
shall  be  brought  against  that  tenant  in  common  alone  who 
carried  the  whole  tithe  away. 

•  If  a  person  buy  corn,  standing,  of  the  proprietor  of  a  rec» 
tory"*,  lie  must  pay  tithe,  unless  he  has  special  words  in  the 
contract  to  discharge  him  from  \>ayment  of  tithe;  and  the 
carrving  away  such  corn,  without  setting  out  the  tithe,  wiU 
render  him  liable  to  an  action  on  this  statute. 


Of  the  Declaration, 

It  is  not  necessary  for  the  plaintiff  to  set  forth  his  title  spe- 
cially, because  it  is  but  inducement  to  the  action ;  it  is  sutii- 

b  Arnold  ▼.  Bld^ood,  Cru   Jac.  318.  m  Mr.  J.  Moreton*a  case,  l  Ventr.  at. 

recof^nizcd  by   Dr  Grey,  C.  J.   in        I  Sidf.  407.9  Keb.  S09.,  S.  C.  1  Sidf. 

Thrustout  V.  Coppin,  9  VViU.  27B.  89.  but  see  1  Vemoo,  b'O. 

i  Beadles  and  wife  v.  Shermaii,  Cro.  n  Kippiag  ▼.  Swayii,  Cro.  Jac.  324. 

£1*12.  6i3.  jod^ment  affirmed  on  er-  o  Cole  ▼.  Wilkei«,  Butt.  191. 

ror.  p  Ger^trd**  case,  cited  and  said  to  hate 
k  Greeqirood^s  case,  Clayt.  98.  been  adjudged,  llntt.  192. 

J  Cole  r.  Banbvry,  1  Sidf.  49.  See  als9  q  Moyle  ▼.  Ewer,  CiO.  Jac.  361. 

post. 
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cient  for  him  to  allege  generally,  that  he  is  rector,  proprie- 
tor, or  farmer,  without  shewing  by  what  title' ;  for  this  is  a 
personal  action,  grounded  merely  upon  a  contempt  against 
the  statute,  in  not  setting  forth  the  tithes,  and  not  for  the 
recovery  of  the  tithes,  although  the  title  to  the  tithes  may 
come  in  question. 

In  an  action  by  two  farmers  upon  this  statute,  who  claim- 
ed under  a  lease  from  a  patentee  for  life  of  the  king,  an  excep- 
tion was  taken,  because  they  did  not  shew~  the  patent',  but 
the  objection  was  overruled ;  Ist,  because  the  letters  patent 
did  not  belong  to  the  plaintiffs ;  2dly,  because  the  plaintiffs 
did  not  demand  the  tithes  themselves,  but  damages  for  a  tort;^ 
and  the  title  shewn  in  the  declaration  is  only  conveyance  to* 
the  action. 

Plaintiff  declared  %  that  he  was  rector  of  A.,  and  entitled  to 
the  tithes  of  certain  lands,  in  the  parish  of  A.,  and  the  tithes 
of  certain  lands  in  the  parish  of  d.,  without  shewing  how  he 
became  entitled  ^o  the  tithes  of  lands  out  of  his  parish  ;  after 
verdict,  this  was  holden  sufficient 

So  where  plaintiff  declared",  that  he  was  rector  of  D.  and 
S.,  and  that  defendant,  being  occupier  of  lands  in  D.  and  S. 
carried  off  the  com  untithed,'  without  shewing  which  part 
of  the  lands  lay  in  D.  and  which  in  S.    After  verdict  for 

Plaintiff,  on  motion  in  arrest  of  judgment,,  the  declaration  was 
olden  sufficient,  for  this  action  is  in  the  nature  of  a  trespass 
founded  in  a  tort. 

So  if  the  plaintiff  declare',  that  he  was  seised  in  fee  of  a 
portion  of  tithes  of  corn  growing  upon  such  a  grange,  this 
will  be  sufficient 

Neither  is  it  necessary  to  specify  the  kinds  of  grain  3^,  or  by 
whom  sown,  or  the  number  of  loads  of  corn*  or  hay  carried 
away. 

It  is  sufficient  for  the  plaintiff  to  state  in  his  declaration 
the  single  value  of  the  tithes*,  without  adding  the  treble 
value ;  and  where  the  treble  value  is  set  forth,  a  mistake  in 
computing  it  will  not  vitiate. 

Where  the  severance  was  alleged  to  have  been  before  the 
sowing^  and  exception  taken  on  this  ground,  after  verdict  it 

r  BabiB§;toaT.  Matthews,  ^ulgt.  228.  x  Sanders  ▼.  Sandford,  Cro.  Jac.417* 

I  Brownl.  66,7.  Moyle  v.  Ewer,  Cro.  y  Bedell  and  Wife  ▼.  Shernaii,  9  last. 

Jac.  36s.  Cbainperiion  v.  Hill,  Telv.  6sO.  13  Rep.  47.  S.  C. 

63.  S.  P.  z   1  Brownl.  71. 

s  Dafg  and  Kent  ▼.  Penkevon,  Exch.  a  Coke  v.  Smitb,  H.  7  Car.  1  B.  R. 

Cbr.  Cro.  Jac.70.                      4  b  Pellett  v.  Ilenwortb,  Dcg ge,  39s. 

I  PhilUpi  V.  Kettk,  Hard.  173.  6tb  ed. 
a  Fellows  t.  Kingston,  9  L«v.  ] . 
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was  disallowed,  because  the  allegation  of  the  sowing  was 
superfluous,  and  so  aided  by  verdict. 

Regularly,  the  declaration,  pursuing  the  words  of  the 
statute,  ought  to  allege,  that  the  defendant  is  subditus  domini 
regis;  but  to  allege  defendant  to  be  occupator  terrcB^  has 
been  holden  to  be  equivalent,  for  that  implies  that  he  is  sub- 
ditus^. 

It  is  not  necessary  for  the  plaintiff  to  set  forth  the  title 
of  the  defendant^ ;  alleging  generally,  that  he  was  occupier, 
without  shewing  how  or  what  interest  he  had,  will  be  suffi- 
cient 

t 

Pleadings. 

Nil  debet  is  the  general  issue  usually  pleaded  to  this  ac- 
tion', but  it  has  been  holden,  that  not  guilty^  is.  also  a  good 
plea. 

A  discharge  by  a  real  composition  must  be  pleaded  spe* 
cially^ 

Plea  that  the  plaintiff  sowed  the  corn,  and  sold  it  to  the 
defendant,  is  not  a  good  plea,  because  such^le  will  not  ex- 
cuse the  payment  of  tithes**. 

The  statute  of  limitations  (21  Jac.  1.  c.  16.)  cannot  be  plead- 
ed to  this  action  ^  for  that  statute,  s.  3.,  id  confined  to  actions 
of  debt  grounded  upon  a  lending  or  contract,  without  speci- 
alty^ and  to  debt  for  arrears  of  rent.  But  by  stat*  53  Greo.  3. . 
c.  127.  s.  5.  "  No  action  shall  be  brought  for  the  recovery 
of  any  penalty  for  the  not  setting  out  tithes,  nor  any  suit  insti- 
tuted in  any  Court  of  Equity,  or  in  any  Ecclesiastical  Court, 
to  recover  the  value  of  any  tithes,  unless  such  action  shall  be 
brought  or  such  suit  commenced  within  six  years  from  the 
time  when  such  tithes  became  due." 


Evidence, 

Long  possession,  acquiesced  in  by  the  defendant*^,  is  prifud 
facie  evidence  of  the  rector*s  title  against  defendant,  and  su- 

c  Pliillips  r.  Rettte,  Hardr.  173.  h  Moyle  r.  Ewer,  a  BuUt.  183.  Cro. 

d  March,  si.  pi.  49.  Jac.  361. S.  C. 

e  Bawtrey  V.  Isted,  Hob.  SI  8.  i   Talory  v.  Jackson,  Cro.  Car.  513.  re- 

f  Johns  ▼.  Carne,  Cro.  Eliz.  6si.  9  cognised  in  Cochran  v. Welby,i Mod. 

Inst.  65 1 .  S.  P.  Wortley  r.  He rping-  846. 

ham,  Cro.  Eliz.  766.  Champeraoa  r.  k  Clayt.  48.  pi.  S3.  See  also  Chapman 

Hill,  Moor,  914.  ▼.  Beard,  T.  27  G.  3.  Scacc.  4Gwm. 

%  I  J^T.  )8S.  1493.  and  Harris  ▼.  Adge^  Scacc.  T. 

9  W.a.sGwm.  560. 
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persedes  the  necessity  of  proving  institution,  induction,  or 

reading  thirty-nine  articles  (14). 

The  plaintiff  declared  as  farmer  of  the  rectory  of  Friston, 
in  5ussex",  and  proved  himself  lessee  of  J.  S.,  who  viras 
lessee  to  the  dean  and  chapter  of  Chichester,  to  whom  the 
rectory  belonged,  and  produced  the  lease  from  J.  S.,  but  did 
not  produce  the  lease  from  the  dean  and  chapter  to  J.  S. ; 
however,  upon  proving  that  he  received  tithe  of  others,  as 
fanner,  it  was  holden  sufficient. 

So  where  the  plaintiff",  being  farmer  under  the  dean  and 
chapter  of  Canterbury,  proved  that  he  had  received  tithes 
for  some  years  as  such,,  it  was  holden  sufficient,  without 
producing  any  lease. 

The  plaintiff  decl^ired  on  a  lease  made  to  him  for  six 
years  by  the  parson®,  if  the  parson  should  so  long  live  and 
continue  parson  there.  The  jury  found  the  lease  for  six  years, 
if  the  parson  should  so  long  live,  but  the  words  *'  if  he  con- 
tinued parson"  were  not  in  the  lease.  The  variance  was 
holden  to  be  immaterial,  1st,  for  the  additional  words  in  the 
declaration,  ^*  if  he  should  so  long  continue  parson^*  zie  on\y 
what  the  law  implies;  2dly,  because  the  lease  is  not  the 
ground  of  the  action,  nor  is  the  declaration  founded  upon  the 
lease,  but  upon  the  carrying  away  the  tithes. 

The  declaration  stated',  that  ^  the  tithes  of  Utrmps  were 
yielded  and  paid,  and  toere  of  right  due  and  payable  witkia 
forty  years  next  before  the  making  the  slot,  Edw.  6.*'     The 

m  Sclwin  v.  Baldy,  Bull.  N.  P.  188.  o  Wheeler  v.  Heydon,  Cro.  Jiic.  398. 

per  Penib«Tton,  C.  J.  Sussex  Ass.  p  HallewellT.  Trappes,  East.T.  18<i6. 

t6aQ.  9  Boi.  &  Pul.  M.  IL  173. 
n  Hartridge  v.  GibU,  Bait.  N.  P.  188. 


(14)  **  in  penal  actions  on  stat.  9  &:  3  Ed.  6.  it  has  always  been 
hblden  sufficient  proof  against  the  defendant,  that  the  patty  soing 
is  in  the  act  of  receiving  the  tithes  from  defendant.'*  Per  Lord 
Kenyon,  C.  J.  in  Radford  q.  t.  v.  M'Intosh,  3  T.  R.  632.  where  it 
was  holden,  that  in  an  action  for  penalties  on  the  statute,  laying  a  tax 
on  post  horses,  brought  by  the  farmer  of  the  tax,  it  is  not  necessary 
for  the  plaintiff  to  give  in  evidence  bis  appointment  by  the  lords 
commissioners  of  the  treasury,  or  the  commissioners  of  the  stamp 
duties  authorized  by  them.  Proof  that  the  defendant  has  accouot- 
'*  ed  with  him,  as  farmer,  for  the  duties,  is  sufficient.  A  lay  impro- 
priator is  entitled  to  all  the  favourable  presumptions  to  which  a 
rector  is  entitled,  both  with  respect  to  time  and  exemptions,  and, 
consequently,  if  he  prove  himself  impropriator,  it  will  be  sufficient, 
without  proving  the  receipt  of  tithes  within  time  of  memory. 
Whieldon  v.  Harvey,  H,  9  G.  2.  Scacc.  3  Gwm.  951. 


/ 
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ftecond  couiat  contained  a  similar  averment,  as  to  the  tithes  of 
potatoes.  After  verdict  for  the  plaintiff,  it  was  moved  to  set 
It  aside,  on  the  ground  that  the  averments  were  not,  and 
could  not,  be  proved,  inasmuch  as  turnips  and  potatoes  were 
not  cultivated  before  the  statute  of  Edw.  6.  JBut  the  court 
said,  that  the  true  construction  of  the  stat  Edw.  6.  was,  that 
if  the  lands  charged  were  subject  to  the  payment  of  tithe 
within  the  period  mentioned  in  the  statute,  that  was  sufficient 
to  prove  the  allegation  in  declarations  of  this  kind,  and  to  sup- 
port the  plaintiff's  action ;  that  if  it  were  clear  that  nothing 
but  wheat  had  ever  been  sown  upon  this  land,  still  that  would 
not  preclude  the  tithe  of  other  tithable  produce  from  being 
taken,  and  that  as  no  evidence  had  been  offered  at  the  trial 
to  prove  that  turnips  and  potatoes  were  not  cultivated  pre- 
viously-to  the  stat  Edw.  6.  they  could  make  no  such  pre- 
sumption against  the  justice  of  the  case,  even  though  such  a 
fact  might  be  asserted  by  persons  who  had  written  upon  the 
subject.  They  added,  that  whatever  might  be  the  case  with 
respect  to  potatoes,  their  own  information  led  them  to  believe 
that  turnips  were  in  cultivation,  in  this  country,  before  the 
stat  of  Edw.  6. 

The  defendant,  upon  the  general  issue,  may  prove*!,  that 
he  duly  set  forth  his  tithes,  but  if  he  afterwards  carried  them 
away,  such  defence  will  not  avail  him ;  so  if  he  sell  his  corn 
privately  to  another,  and  after  selling  it  in  that  manner,  cuts 
and  carries  it  away,  the  action  lies  against  the  first  owner ; 
the  same  law  is',  where  the  owner  of  the  land  privately 
sells  his-  corn  to  another,  who  privately  cuts  and  carries  it 
away. 

Defendant,  under  the  general  issue  of  nil  debet*,  may  give 
in  evidence  a  modus,  or  customary  payment,  and  thereby  de- 
feat the  plaintiff's  action. 

The  rankness  of  a  modus  is  a  question  of  fact,  and  not  of 
law,  and  can  be  determined  by  a  jury  only'. 

If  two  farmers  of  tithe  sue,  and  the  defendant  pleads  nil 
debet,  and  upon  trial  proves  an  agreement  with  one  of  th^m 
only,  this  shall  bind  his  companion ^ 

VerdicU 
If  the  verdict  be  given  for  the  plaintiff*,  it  is  incumbent  owr 

f{  1  Browol.  34.  Scacc.  3  Gwni.  J05a.     TweHs    v. 

r  a  lost.  649.  Welby,  H.90G,d.  Scacc.     3  Owm. 

a  Charry  v.  Garland,  Dorset  Lent  Ass.  1 193. 

1699  coram  Ward, C.B.  3  Gwm.  951.  «  Moor,  915. 

X  Bedford  t.   Sambell,  M.    j6  G.  3.  x  D«gg«,  6tb  ed.  404. 
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the  jury  to  find  how  much  of  the  debt  demanded  by  the  de- 
claration is  due  to  the  plaintiff,  which  is  to  be  done  by  tre^ 
biing  the  value  of  the  tithe  subtracted. 

The  plaintiff  shall  recover  according  to  the  verdict J^; 
hence,  where,  in  the  statement  of  the  treble  va]ue  of  the 
tithe,  there  was  error  in  the  calculation,  and  the  plaintiff  de- 
manded less  than  he  was  entitled  to ;  on  motion  in  arrest  of 
judgment  after  verdict,  an  exception  was  taken,  on  the  ground 
that  the  plaintiff,  having  demanded  less  than  was  due,  ought 
to  have  acknowledged  satisfaction  for  the  residue;  but  the 
court  overruled  the  objection,  observing  that  the  demand  in 
this  case  was  not  for  any  sum  certain,  as  in  an  action  grounded 
on  a  specialty,  but  only  for  so  much  as  should  be  given  by  the 
jury,  the  plaintiff  being  entitled  to  recover,  not  according  to 
his  demand,  but  according  to  the  verdict 

It  was  found  by  a  special  verdict  *,  that  the  abbot  of  A* 
was  seised  in  fee  of  certam  land,  and  that  he  and  his  piede- 
cessors  held  the  land  dischai^ed  ot*  tithe,  and  that  he  had 
granted  the  land  to  All  Souls  College ;  it  was  hoideo,  that 
the  prescription  was  personal  to  the  abbot,  and  did  not  nm 
with  the  land,  and  that  it  could  not  be  intended  to  be  a  dis- 
charge by  a  real  composition,  it  not  being  so  pleaded,  nor 
found  by  the  jury  to  be  so. 

In  an  action  on  this  statute  against  several  defendants, 
upon  nil  dehent  pleaded,  the  jury  found  for  the  plaintiff* 
against  one  defendant  only,  and  as  to  the  others  nil  deb^ii  ; 
upon*  motion  in  arrest  of  judgment,  because  it  was  an  action 
of  debt  founded  on  a  contract  which  is  entire,  the  court  held, 
that  the  action  was  founded  on  a  tort,  and  not  on  a  contract ; 
not  guilty  would  have  been  a  good  plea,  and  therefore  a  ver- 
dict may  be  given  against  one  of  the  defendants,  and  for  the 
others,  as  in  actions  upon  torts. 

An  action  on  this  statute,  being  brought  by  the  party 
grieved  for  the  purpose  of  trying  a  right,  and  being  more  be- 
neficial to  the  defendant,  than  to  be  carried  into  the  spiritual 
court,  is  not  considered  as  a  penal  action  brought  by  a  com- 
mon informer.  Consequently,  a  new  trial  will  be  granted, 
where  it  is  clear  that  the  verdict  has  been  given  for  the  defen- 
dant against  the  weight  of  evidence^;  although,  in  penal  ac- 


y  Pctnbcrton  ▼.Sbflton, Cro.  Jac.  498.  B.  R.  M.  22  G.  9.  ci|cd  is  a  wmtm  to 

3  Rol.  R.  54  S.  C.  Barnard  r.  Gottlinf,  9  Eaat,  sya. 

z  BoUsT.  Atkintoo,  i  Lev.  185.  b  Hollowayr.HewcttyTria.  13G.3.10 

a  Bastard  r.  Hancock,  Cartb.  361 .  re-  MSS.  Scijt.  HilU  p.  339.    Ld.  ScUcm 

coguiicd  io  Hardyman  w.  VVhitaker,  v.  Powell,  6  Taant.  ^97.  S.  P. 
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tions,  the  courts  will  not  permit  a  verdict  to  be  disturbed  on 
this  ground*. 

Costs. 

As  to  the  costs,  see  the  remarks  on  the  second  section, 
ante,  p.  1198.  and  post  under  tit.  Judgment. 

Judgment. 

This  being  an  action  for  the  recovery  of  a  treble  value  of 
the  tithes,  in  a  case  where  the  single  value  was  not  recove- 
rable at  comnion  law,  did  not  fall  within  the  stat  of  Glou- 
cester (15);  the  plaintiff,  therefore,  was  not  intitled  to  reco- 
ver costs  under  tnat  statute,  conseauently  the  judgment  for- 
merly was  only  for  the  debt'  found  by  the  jury;  and  if  the 
jury  T  non  the  trial  had  given  costs  and  damages,  it  was  in- 
cumbent Ou  ^he  plaintiiT  to  enter  a  remittitur,  and  take  judg- 
ment for  th  lebt  only*;  but  an  alteration  has  been  made  m 
this  resper  by  stat.  8  &  9  W.  3.  c.  11.  which  see  ante, 
p.  1198. 

If  judgnoent  be  for  the  plaintiff  by  nil  dicit,  non  sum  inform' 
matus,  or  upon  demurrer',  the  judgment  may  be  entered  for 
the  whole  debt  demanded  by  the  declaration. 

So  if  the  issue  be  on  a  collateral  matter*^,  as  on  the  custom 
of  tithing  or  discharge  by  statute^,  which  is  found  against 
the  defendant,  and  the  defendant  hath  not  taken  the  value  by 
protestation,  he  shall  pay  the  value  expressed  by  the  plaintiff 
m  his  declaration;  for  by  the  collateral  matter  pleaded  in  bar, 
the  declaration  is  confessed  in  the  whole. 

If  the  action  be  brought  against  two  or  more  defendants^, 
and  a  verdict  is  given  against  one  or  two  only  of  the  defend- 
ants,  plaintiff  is  intitled  to  judgment  against  those,  although 
there  be  a  verdict  for  the  other  defendants. 

It  is  expressly  provided,  that  the  statute  of  jeofails,  16  and 
17  Car.  2.  c.  8.,  shall  extend  to  this  action. 

c  Brook  q.  t.  v-.  Middleton,  10  EatI,  f  De^^e,  404. 

fi68.  %  Costerdnm't  case,  cited  tn  Yelr.  1 97* 

d  Co.  Ent.  i63>  a.  9d  ed.  h  Bowles  v.  Broadhead,  Aleyu,  88. 

e  Sc€  Daggv.  PenkeTon,  Cro.  Jac.70.  i  Styles,  317,  318.  See  also  ante,  on* 

where  tbia  mode  waa  adopted.  der  Verdict.' 

(15)  *' Where  a  statute  gives  damages  by  creation,  there  the 
plaintiff  shall  recover  no  costs;  the  reason  is,  because  damages 
being  given  out  of  course*  and  where  the  common  law  does  not 
give  th«rm,  and  the  statute  being  therefore  introductive  of  a  new 
law,  the  plaintiff  shall  recover  what  the  statute  appoints  him  to  re- 
cover, and  no  more."     Arg,  Hardr.  152. 
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TRESPASS. 

.  I.  J  fir  what  Caseff  an  Aciion  of  3jre$pas$  may  bei 

maintained. 
.II.  iFJiere  Trespass. C0n7u>l  be,  maifttained.^ 

III.  Ofth^DecUiratUm. 

IV.  Of  the  Pteaitmgs: 

1*  Of  the  General  hsue,  mid  tthat  ma^  be  gi^etk  in 

Emdence  uvider  it. 
^.  Accord  and  Satisfaction.  * 

3.  The  Common  Ban  or  Liherum  Tenemen'  ^. 

4.  Estoppel  •  *.» 

5.  Licence 

'  •    *  Process. 

7.  Right  of  Way. 
S.  Tender  ^f  Amends. 

V.  Cosfe.  *  ■     • 


a 


I.  Imvkai  Cases  an  Action  of  Trespass  may  be  niain' 

tamed.  .   . 

1  HE  ladd  of  every  owner  or  oecupier  is  enclosed  and  aet 
apart  from  that  of  his  neighbour,  either*  bjF  a  visible  and 
tangible  fence,  as  one  field  is  separated  from  another  by  a 
hedge,  waH,  &c  or  by  an  ideal  invisiWe  boundary,  estSting 
only  in  the  contemplation  of  law,  as  when  the  hmd  of  otte 
naaa  adjoins  to  that  of  ano^r  in  the  same  open  or  cxnnmon 
field*  Hence  evety  unwarrantable  entry  upon  the  tend  of 
another  is  termed  a  trespass-by  breaking  his  close. 

TheTorni  of  action  which  the  law  has  prescribed'  for  this 
injury  is  an  action  of  trespass  vi  et  arniis  (juare  clausum  fr^ 
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gU,  in  ,whieh  the  plaintiff  may  recover  a  conopenBation  jq 
idamages  for  the  injury  sustained. 

Although  the  words  of  the  writ  are  quare  clqusum  fregit^ 
yet  it  has  been  adjudged,  in  nianv  instances  where  the 
plaintiff  had  not  an  interest  in  the  soil,  but  an  interest  in  the 
profits  only,  that  trespass  may  be  maintained,  and  this  form 
pursued.  Hence  it  was  holden*,  that  the  grantee  or  patentee 
of  the  king  de  herbagio  forestae,  might  maintain  trespass 
Ygainst  any  person  who  consumed  or  destroyed  the  rf^lss^  an4 
that  the  writ  should  be  quare  clausum  iregit.  So  where 
plaintiff  is  intitled  to  the  vestqre  pf  land^^  that  is,  corn,  grass, 
tinderwood%  and  the  lite.  So  where  plamtiif  bad  an  exclu* 
sive  (I)  right  of  cutting  turves  vf\  a  moss;  although  the 
manor  in  which  the  moss  was  situate  belonged  to  another'. 

So  if  it  is  agreed  between  J.  S.'  and  the  owner  of  tbe  soil, 
that  J.  S.  shall  plough  and  sow  tjie  ground,  and  that  in  c*on- 
kideration  thereof,  J.  S.  shall  giyb  the  owner  of  the  soil  half 
the  crop«  J.  S.  may  maintain  trespass  for  treading  down  the 
com  (2).  So  if  a  meadow  be  divided  annually  amonj?  cer<r 
tain  persons  by  lot,  then  after  the  several  portion  of  each 
person  is  allotted,  each  is  capable  of  maintaining  ai)  action  of 
trespass  quart  clasum  ftegit;  fpr  each  has  an  exclusive  in«« 
terest  for  the  time^» 

Where  trees  are  excepted  in  a  lease,  the  land  on  which 
tthey  grow  is  necessarily  excepted  also;  consf^uently  if  th^ 

«  1>yer,  9S5.  b.  pi.  40.  e  Welsb  ▼.  Hall,  pf r  Powell,  J.  at 

h  1  loft.  4.  b.  Wells,  1700.  Salk.  MSS.  Ball.  N.  P. 

C  Moori  SS5.pl.  483.  95. 

d  WUton  V.  Mackretb,  3  B«nr.  18^4.  f  See  Crp.  £1^.  49 1» 


(1)  **  To  maintain  trespass,  it  is  essential  that  the  plaintiff  should 
have  exclusive  possession  at  the  time  of  the  injury  comtnitted^ 
Hence  trespass  will  not  )ie  for  entering  into  a  pew  or  seat  in  a 
phnrch,  because  the  plaintiff  has  not  the  exclusive  po9ses»ion»  tha 
possession  of  the  churcli  being  in  the  parson, "  Per  Buller,  J. 
}  T.  R.  430.  The  proper  form  of  action  for  this  injury  is  an  actioi) 
of  trespass  on  the  case;  td  support  which,  the  plaintiff  must  prove 
9  rieht,  either  by  a  faculty  or  by  prescription,  which  supposes  a 
faculty  having  been  formerly  granted, 

(2)  In  such  case  the  owner  is  not  jointly  concerned  iu  the  grow^ 
yng  com,  but  is  to  have  half  after  it  is  reaped,  by  way  of  rent, 
which  may  be  of  other  things  than  money  c  although,  in  1  Inst, 
143»  it  is  said,  it  cannot  be  of  the  profits  themselves.  But  that, 
^itseems,  must  beundefstood  of  the  natural  profits.  Bull.  N,  P.  8$. 
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temit  cu)t  4qwn  the  tr^es,  th^/tUKilQnl  way  maintaip  tjrespass 
tdfj^edlcy^  %is  Close  »nd  cutting  ^own  mi  tree^« 

^.  Wlwre;  tW9  ^^(?wt  iS^li*  .are  fj^ra^  by  a  b^dgdand 
4iteh^  4lb^  hfifigp  primdfgdfi,  beloMs  tQ,  tiw  jdvwjer  of  the 
g§l(]^,  in  .i¥hicb  the  diteji  is  noU  Tf  there  an&tW($  dildfte^ 
one  on  each  9ide  of  th^  hedftet.  then,  th#  <Mf  nenbij^  o^  the 
h^m  must  he  afcertaiped  b^  proving,  apt*  of  owue]r^p\ 
"nie 'rule  about  ditching  is  this':  a  perspn,  majciflgia  ditcht 
eafinpt  cut  ipto  his  nciMb6ufj|  soil,  Du^  usMajij^^he  pu^ jt  tf^ 
ijie  v^iy  ex):remity  of  niSv own! land;  tie  i3 of  cou'ipe bound  ia 
tmrQw  th0  soil  which  he  digs  oOt,  upon  hi^  owp  laqfL^^i^ 


t)pur*8  land,  a!nd  i^  a  trespasser:  no  ifule,  a|)6ut  four  fe^t'. 
tightibet'h^  iJittV  thih^V  ilo  with'ittm..  tie  maycut! 
thitfgitt  muchWder  as  he  will,  if  he  V^pl^^ep,^ 

land,  ......    ...     ^ 

''  yttrplkititiffi  on  (he  6ih  of  JunV  i8Q4^  agieed  Vr 
8wen<fent'^foV  £ne  piirchase'  o^  a  standing.  cj( 
^tas$,Vth€n7'^oWing  In  a  clos^  of.d^feofl^"' 
WaS  to  be  n^owed^  and^inade'i|ilo  tiaw*^  _^  ,j,,  ,^.^^ 
Ih4  tJ^ib  a!t  wliich  the  mowing  wa$  to  ^>^\]w?a9d5^ty 
Possession  of  (Jie  clofe  was  retained  W  the  dc^enaai^ 
m  tfie  ^trtaintitf ^had  *d6rie  ^nV  W^dl^ds^ffi^^ 
l|«Mjttl€ht  iiltd^  effect,  tbe  'defendani^  i>bW?bd  ft?  cpi^ 
the  agreement,  and  sold  the  grass  fo  andtti&pr'perisQh.w,^^ 
ile  diteded  WQvlt  ixid  darry  Sw^  Kh^  ftitttie;^  Ti^j^^i^ari 
hUmsUfU  frejsti  ^aabreugbl,  statii^  Mf  the  ^dfedfomi^^^ 
tili^  kfo9t  Wfti  ia  tl^ posSMiioh  of  th^  "{JliHJeiiK^  Bd^^EF- 
knt)bfougfa,  e.  J*  said,  tliat  afir  tite  piatjilSiF  jqpi^(^^  to.(iate 
been  Intittfcdt  (if  ibtitied  at  all  rnider  the  agreeiilent  Msited) 
K^ the  te^ki«iw  e^li^offaimt'of  the  crop  groV^ing'  on  d^  laad, 
idutfbt  th«-inpt>per:  piertodr-of  dts  fiAl  giftiWth/at^  tt 

Wm  Mt^«lirib«al^ri^  atiray^  i^  mi^bt,  4tt  inesj^  df-  ^u^  ei^ 
elusive  right,  maintain  trespass  against  any  person  doixif^^ 

•  •  •  '  1  •  '  T 


,.W^! 


<  I    J     I  < 


^  «G«o.,«.P€rTrobvn,J.MSS;  9  Taunt..  I39t  .    ^ 

neriet Samm. Abs.  1608.      -  !   .t>  -^  ^^'  '»'    "  *=  i'/^» 

^  (3)  f ^hirti  1)ifen  ^oatiefmhidi  ibat  tihe  party  tbw!ibfti*ch^^l«^ 
1^4  <^)^^^  beloqged^  w<^  entitled  at  coinp^on  law  tfi  haveAJMiiih 
af  ei^ht  feet,  as  the  reasonable  width  for  the  base  of  bid  bank  sod 
ihsii|ca^a£hiSL'ditQb  togatker^  ^    ^ 


Fitz.  Abr.  Tres^  l4g.,  ahd^rd.  At)f/Tfes.'2r^.,^ridiVil«0tt 
ViiMMmth^  rBtti^;'  1^8W;'  ««rt  the  '0(JtiH'#^e?'6f^(^iAbii, 
etaat,  asr  tbe'i^roem^nt  x>rAs  bf  pw(A.  it  wds  col^^^iiM/^at^ 
dMrgtd  by  paml'WMle'it  «^aJhed-^)e^cbti)i^;  atfd  <lhai^'dtt 
tiiU  gromd  the  ptokAifr-wa^  o^'tRtitled  t^T6<^6yd#.  >  '^^  >>'^^ 

.  Tte  actiorf  bf  trespass^  ^fcrfr^  cldusum  Yr^^it  is^hc^^oi 
tfeti.  Hente,  wb^fe  trespdfiir  wd^  brought  for  ehtdHb*g.  ih& 
^laintif!*'s  hoase  iti  Csmada,  It  wa^  bolden  that*  fti^  .JstitSoft 
coul^  not  be  maintained  j.BuUer^JiObs^nrin^j,  ^'^^tji^^'jgibW, 
too  l^te  io3f  UB  fo  ii^uire  wtiether  it  were  wise  orj^ijlitip  to 
nmke'a  AiptiQction  betiycen  transitory  and  local  CtctiQi^,^  it  i^i 
•Ulficientfqr  tiie,(5ourt^/tbat  tfie/lavv.hassettfeittlie  dUtitic- 
ticin,  and  that  an  ^tioti  quar^,  i^tdHsum,f regit  i|l  li6c^l// W^ 
ttiky^tr^  action*  heyre,  whi9h  Jjre  .m  their  bd^ur^ktabBlfo^it 
ft'ough  arising  Out  df '4  ,t wnsitetida  abj>jaii>  ■;but  wt'p^^^ 
areinth^irnatureJocat'*^       *        *  "r 

^T||ie,  a<jtion  of  tif^p^^^  et.arwf  Jft  t^rm^.c^  fops&my 
action,  to  amrtrt8paiwl.jt;^fi:5ni  those  ictioila  a?[,wniica%l{ 
j^!aiT^tM.piu8k.?iie;w.>  titfe  Being foiinded  opjau  Imury^Q 
the  p0B$^ion,  if  is  essentiat.that  the  .plaintiff  sli9^t^'bCij|^ 


^'IWkV     VTA        AXX^b  ■  JL^V^^K      U     Wt  VIV 

Bki^i!i(dfnst^aWf6i)^Mt>^t:    '  ...  .  ,     ^,,, 


il^plicat^n;  far  it  lay»  the  4efendwt>  lii^pat.ftC>liieia!i$^ 
and  tnpni  it . stands  u^ofn^;  thp  jyteinSiffXr  p9«^io%; fiyfcfoA.;^^ 
enQii^h  agmnst.a  Vofl^^ri  apd  tljt^/pTatetifii'.QSrt/Jfljr^ly 
jatitle- 


In  like  manner  it  was  holden*,  that  plaintiff,  in  possessioa 
^  ^ebe  hrhd  ihid€r  a  lease,  vot*'  I5y^fc»  ISj  E^fe.  fc.  «^.  bj 
reason  ,pf  the  iwlQ^^s^'non-^deQcj?,  4ijglit;a4alQtd/n  X^f^^pfi^ 
agiainsta.wipongdoer  (4).  *         .i.^i    .f  .-•  tc. « /^.i* 

)  J>9iillflii  Y^-MaUhliiri  inil  tnmhirr^    ilXw^T^  HalU  Slx»  lflas«  11  flfllj 

4  T.  R.  503.  70.  II. 


t 


I  J 


'(   -irT   '.<'  *   -^  "^    •   t  ^.p   .M    "f, 


(4)  But  in  such  case^  a  rector  znay;i»tt9^'  i4  fjeotnktlot'^agBiiittfc 

his  le«Bee.    Frogmortou  v.  Scott,  2  East,  467. 

o  o  2 


1^30  TRESPASS* 

If  a  man  be  disseized,  after  his  re-entry  he  may  have  an  action 
^^tI^aS8  agairidt  the  dissd^or  for  any  tr^pass  done  by  him 
3,^ber  me  disseizin  i";  for  by  his  re^^Mry  his  posse^idhiif'M^- 

^P^^ uf^  initiop    .  .  ,    1.  .       :■ 

•  By  the  comtnon  law,  h^  that  ^agrees  to  a  tfeSyjias^  stftei-  it'fi 
done,  is  no  t^espassei^,  nnYe^s  tfie  trespass'^  donet6  his  iis6  6r 
for  his  benefit,  and  then  his  agreemeht'^nbseque^t  amounts  to 
%  fiomtjiftpd ;  for  in  thidcasew  ommsreMmbitiorgprotrahkur 

'  AithfoOgh  eveiy  person  has^^^c^  common  rij^ht  ia'Kbfeity'iff 
eoniii^  intO'  a  pubMc  market  for  the  purpose  of  bUytt)^'aTi(9r 
9^ni%  yet  be  has  not  of  Common  right  A  Hbfeft;^  dt  pwAti^ 
^  ^fdA  t\iere/bnt  he  mastaicmtire  such  liberty  by;a  cb^^i^i^^ 
stkttOti,  Vviiith  is  called  stallage.  Hence  tre^ass  miy  be 
ipainlHlrt^  by  the  owner  of  the  <ioil  -agalhst  a'^efeo*  ^o  iitt* 
Ia\irf ulUr  pti^ces  h  istalHn  the  iharket  '  '  /::..- 

'  The  authority  of  the  preceding  case  was*recqgiiised'm,.||ift 
Mayor, '&c.  of  Norwich  v.  Swann,  2  Bl.  Rj  Vil^'.yHo^Jt 
was  holden,  that  trespass  would  lie  for  setting  tables  in  i* 
iMI»ket  p)ae6  for  th^  Hk\^  of  ^06ds  wlthont  16a^e  bPth^  o^i^r 
OfWhfes6i!."  ••-  •-.'.'    -•'        ^     -'  i;  ■••'o  '.    of«» 

'  Thelord  or  owner  of  the  soil  may  rnainlam 'tresp^ii^jigfiM^ 
i  cotnmon^r'j,  who  is  guilty  of  an* entry  dp* tne  .^Qi^i^^,'^ 
l^e  jiurpofe' of  chasing  tli^  eonies  there ;. for  tlie.i^iiM^ 
can  justify  an  entry  merely  for  the  purpose  of  using  fiis 
imMon.    '  .  -'  •"  \',"]''^'^ 

'"TeniAfts  iij  fcommon  ought  to  join  in  tVesp^i^^^^ 
ftekiti'^T  if  one  tehant  in  common  W^^V^M^pm^qj^.^fi^^, 
without  his  companion,  It'ttisiy  be  pleade^  in  abatement \  , 

In  trespass  vf  el  armi.^'jQx  taking  aiid  carry;ihg  ^>(^^y  £(99M| 
it'is  not  essentially  necessary  that  the'plaintiff3bftul0»,}(^5^ 
time  tehen'th^  act  was  done  which  con6tit14J.es  top  |^pf^ 
Have  the  actuaT  possession  of  the  thin^  wl^icii  i»  tlii^'.wflfe|(tt^ 
maftjerftfthfe  trespass;  it  is  sufficient,  if. he.  b^  a. cgif.. 
gtructiye  po^sessfon  in  respect  of  the  rig^t  b^i;^  actl^lV 
Vested  fn  hin\.  tlence*^  if  a  lord  be  intitled  to  a  ^^^aif.iuM: 
esiYay  \^itbin' his  manor;  he  may  before  seizure  maiptajn'^.^iesi'i 
paiSs  'against  a  stranger  who  shall  take  away  ^he  wail  oi 
estray ;  for  the  ri^ht  is  in  the  lord,  and  a  constirucfive  posses^ 
slop,  ii\  r^sj^ect  01  the  thing  being  within  the  oianor  pf  r\ybTcb 
he  |s  lord.    So  an  executor^  has  the  right  inj metliatelj^j^^ 

p  3  Rol.  Abr.  554.  pi.  S.  •  Comyns*  Difr.  Abatemenl  (6.  lO.K 

<l  MayWr/  te^.  «r  WrtiiuoiMwi  V.       t  F.  N.  B.^t.  ^i 

r  Hftdefdenr.  Grftifll,Oi%.Mc.t95-  '    *T 


\  - 


*fi^ESPASS.  itftt 

^e  death  of  tbe  testatoff  s^nd  this  right  dn^vs  after  it  a  cdg»- 
sUuctive  po^seasioQ  from^tba  tim^  o£  thed^th.of  the  testetor* 

If  a  man  gives  me  his  goods',  which  are  at  York,  and  foe^ 
for^  I  have  posse^aioa  a  stranger  taJkie  them,  ^at  I  shall  b^ve 
trespass ;  hiecaueq  \>y,  the  gift  tbe  property,  is  m  mej  to  which 
iue  law  auBexesrypossessioD*. 

'  The  owner  of  a  piece  of  taiid  granted  liberty  1o  A^^^  and 
his  heirs  to  build  a  bridge  on  his  land,  tad  A*  covenanted  fo 
^ild.j^  bridge  for  public  use,  to  kepp  it  in  repair^  awdagt  to 
demand  toil.  The  bridge  wa^  built  by  A«  of  matoriaJ^  .puis 
pha^ied  at  bus  ^p^nse ;  part  of  the  iqaterials  pf  t^e  bri^g^l 
having  been  takea  away  by  a  wfong^oer,  it  was  boMieil^  tba£ 
Xi)e  puhlic  had, only  a  licence  to  make  use  of  .tbe>  ois^t^riala 
whiliS  tbudv  forn^od  paftof  the )wi4g&  £pr the  piurpoiBe  of  paar 
sa^e;  and  wheti  they  cei^sed  »to  ha  part,  of  the  >bridgp,  A^'n 
orifi^inal  property  in  them  reverted  to  hiip,  discharged  pf  ^e 
right  of  usQf  by  the  puyic^  and  consequently  that  A.  m^ht 
rtlaintain  trespass  for  the  afportaoil  against  the  wropg  doen  .  ^ 

"  In  like  ipanneri  if  the  o^i^r  of  lapd  \m^  boa9es%!ai34 
marks  out  a  street,  and  assigns  part  of  the  land  as  a^  public 
highway ;  this  will  not  be  considered  as  a  trai^i^fer  qf  thq  ^b* 
sbrMtfr  property  in  the  soil,  so  as  t6  preS^ent'the  owrier  fronj. 
littintaining  trespass  for  arf  iniufy  to  the  soif^  e.  ^/ for  placing 
the  etid  of  a  briaEj*e  thereon-  '  . 

Ail~  action  of  trespass  lies  against  any  person  wbcr  f^eMi 
on  another's  ground  after  harvest*;  for  a  ri^ht  to  glean  cannot 
b^  claimed  by  any  peisoii  at  common  law.  Neither  have  tha 
poor  of  a  parish  legatty  settled  such  right.  .  *'    .     .     \/ 

In  trespass  for  taking  and  carrying  awav  i|.d^d  hare^,  it 
appeared  in  evidence  that  the  plaintiff,  a  fanper,  .l?eing  out. 
huTitmg  with  hounds  of  whiqh  he  had  jn  part  the  rpana^-, 
m'enf^  and  Actually  had  such  management  at  the  time,  thougHi 
the  hotindk  betonged  to  other  persons,  the  hduhrfs  pjit  up'i! 
hare  in  a  third  persoti^s  ground,. arid  fpllow^d  her  wo  f^  0^14* 
of  the  defendant,  where,  being  quite 'spent,  she  rui^  pe^ween* 
the  legs  of  a  labourer  Veho  was  accidentally  there,  whgre.  on?, 
of  the  dogs  caught  her,  and  she  was  t^ken  up^a|ive  W  the,  la-, 
bblircr,  from  Whom  the  defendant  immediately, a wnvirds. 
tooK  the  hare  and  killed  her. '  Shortly  afte/tfee  pfeiintiff,v^ine^ 
up,  'atid  claimed  to  haVe  the  har^  as  bis  own;  butltiede-* 
fehdaUt  refused  to  give'  it  up,  and  questioned  We  Vight  of  "^the 

X  Bfd.  Abr.  Trespass,  p^  903^      .  honfM^rmghyC.  1^  HeStbi J/«.«od( 

^  HmirlMn  ».  Parkei^  ^  £Mt»  ljNi«.      .  WiUqis  Ji*)  ilwtrati^otff'  ^omld/J. 

%  Lade  r.  Shepherd, 5tr.  1004.  iflcBl.^i;          v  ^ 

•  Steel  T.  Houghton  and  Wife^pcr  Ld.  b  Chwchward  V.  8taddy» )  4  East)  1t\9 


iiii  TRESPASS. 


-.  » 


ouuon  v.   iYiDoay^  ivas  rei^rrea  to,  wnere  ii  was  saKi    oy 

ilolt,  (5/ J.,*  that  "  ?f  A'.  StkVt  k  liare  mWe  grduiid  of  B. ,  ind 

hunt  and  kill  it  there,  tl^  property  coufitiues  'ktl  lie ^thitein 

9r  \  biitif  A. ttait  a  Jiare  jb  tkegftnnad  of  B</  and  hufttic  Intd 

the  ground  of  C,  and  kill  it  therei  the  property  iniOrA^^e 

:hililtep;?b^t»AiU8^  liable  .to  ao^^ctioRiot  traspass  fpr  hunting 

«li..^e  grpujods^.aa  w^U  ,9t,Bi  as  of  C.^'    And  Chambn^.J^ 

.  tboi^g^  ^.^  tlija  evid^Qce.  ^(Ticieo^y  esta))tishecl  ttie  ptcf(p- 

'iiff>' property  in  tli^ii^te;  and  jUie  juqr  found  a  vermct  w 

.'  to^iptow^iff.m^  .ThV  court  of  B.!H- 

afterwards  concurred  in  nis  opinion,  Lord  Ellenbbrough,  pij. 

^  Qbj^rvingi  *^  t]jiat  he  did  not  understand  at  the  time  wbei)  tne 

rule.>v^^rkifted,  that  the  pjlaintiff,  tRibugti  tK^  a^eiicyof  hi9 

\dog^,  Ji^r^duced  the  h&re  into  his  jpos^esribn  •  't!iA*iria^ea 

'  6n  end  of  th(g  question-:    t'^en  thoueh  the  lab6iHibFhtfJ*W«t 

[  taken  hprd  of  it  before  it  was  actually  caught  by* *thfe'^*|(fefih- 

,  W'r  ^98*.;  ty^t  it  5  now  appears  thftt  he  took  itfor  tbeibA^t 

'o^  the  Diititera,  as  an  associate  o^  t^em,  whicV  in  tti^sad^^ba 

if  it  had  been  taken  by  one  of  the  dogs.    If  *ind^*^lj<^'  1M 

tAbikiVWp'ib^  ^  3efe6£lMt^  before*  it  ^wan^angi^tb^  the 

^  ^^0^,  tMt'WeuJd'  bi^t  b^^ti  d^ffemnt^  or  even  if  lie  ImblbkeK 

•'  k  as\atf  iiMlfierent  pcrson/ift'  the  f^qtuve  of*  d'St^ktboidenni; 

7.    v'    w. .      '.  i      .  .,  ;'.  •'      ^   .•      '.  ', ,      ►         .    /j^  ..*:,»  i:  J 


*«!»  1    .       I    •*    •.-  ;     ,-  ■  •  ,  ,  ,. 
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.       r  w    .«      ^  III 

-  ^  Iv-Jtheiiaitij^ibe  njarrbmted  by  iaW^it  isv/l)Qt.ji:.ut^^s, 
'^  Amh  41  hft^^ieiBtyy  tadehmnd  tent  doe.  for  the  ^ODJoyfli^ilil  of 
'  Jlti«itaiidptli(tate4ind(mr^^ 

'  ^feithrOr^^tstiamibrretit'Brtrealr  or  d£(nilge>£ea«nb  .&>  a 
^  ']^eis<si'«Hiy^rJu6<%.  tbeibUom      a  fox  nitb  JiotiidA  e^^rea  the 

grounds  of  another,  if  there  be  not  any  Aurtheir  iiyncy./Qiom- 
,m^iVlA^^m^.»  j?i?99i"t^  «e?e$saiy  foif  th^.  kjlligg^  the  fox«, 

but  a  person  may  not  enter  the  grounds  of  another  merely  for  . 
,th^^PQ#  ^  .4ffer?iQn  k^  phe  chase'.  .  .,  ^  ^ .  .^  , 

Ch^  tgnj^t |A.cjnn55LOj|  caijnof  bring  te^^iop  ^-tjisspitfa 

i  1  i^d.  Raym.  850.  mod  s  Sg^k.^^sG-  8  QhiUx^  ^^^W^ljM|l-j.  ^  Mntfee 

.  *  <i?H*|  ^  FeWH-^i^'t  T.lL  34..,  remarks  there  oftEjr  C<  JLfip  G«b« 

t  Earl  of  Essev  Ti  CmL  Hertford  dfj  ?.  FeltUam* 
bttint  An.  I809.  M.  EUenb.  C.  J^^ 


.mahnt  his  co-tenant,  .because  each  of  them  may  enter  and 
occupy  in  comn^on,  Set.  per  my  et  pif  ttM,  the  latid^  nid  ti* 
nemeDts  which  they. hold  in  clomtnon'.  ■  '    '. 

So  if  from  the  finding  of  the  juiy  it  a(^>ear  to  be  a  teriftntw 
in  common* ;  judgment  shall  begiyen  fot  defe^tJantvalthotJ^ 
the  issue  be  found  against  him. 

Bai^itlee cannot  maintain  treBpaaabeforecntryaRd^QtVpl 
|>baEes3ionV 

If  A.  make  alease  f^r  years',  excepting  th«  trees,  and' had 
tifterwards  an  intention  tb  sell  (hefn.  the  hvr  gives  die  l^sA*. 
and  those  who  would  buy,  powerhfl  incident  to  th^  e^«e{ftiittn 
to  enter  and  shew  the  trees  to  those  i*h6  would  buy  tftedi^  fbr 
'without'  sight  none  would  bdy,  and  without  entry  none^'Cdutd 
■fee. 

The  filaintifr  was  the  landlord  of  a  hbuE 
"to  A.  leady  furnished,  and  the  \eaae.  contaii 
,  the  furniture.  An  execution  issued  agains 
.idedendant,  &s  flberifF,  seized  part  of  the  fi 
.  AOt^e  was.^iveo  to  the  olficer  that  it  vt 
.plilU3tiH(,  plaintiff, brought  trespass.    Adjn' 

jtwflujdnoflipt :,.•:-:. 

■  Ttetfiaa  will  not  lia  by  the  afsianees  of  a  bsnkinipf  9gsjnst 
'' aJAaiiff^'fbf ' taking  thfi'sood*  nra  bvaknipt  in-iatecutiOD, 
after  to' aift  of  bankniptey,  a«d  ttefore  t,he. imping;  of  the 
commission,  notwithstanding  he  eeUs  them  after  the  issuing 
of  the  commission,  and  after  a  provisional  assignment,  and 
notice  from  «hj  pww;«;»Mi  ««a;yii«.  not  ^n  sell. 

If  a  ship  be  seized  as  forfeited  under  the  navigation  act*. 
13  Car.  S.  c.  18.  by  a  governor  of  a  foreign  countty  behmghig 
to  Great  'Britn^  the  dwner  cannot  naintaiii  tfeapns  against 
the  party  seizing,  althougb  the  latter  do  not  proceed  to  cOQ- 

'  denvnation;  for^y  thefcrfritirrfltfae.propeity  wdiTteitefl  out 
of'lheatmer.    So  where  ariiip  ia  AdM^jAcfcaeiasd  Wttprite, 

'  the  owner  cannot*  instinnan  action  fa  a  etmrtoriocmtioik 

low  for  the  seizure,,  though  the  be:  released  i^itiwtit  9ny:.Aiit 

being  instituted  against  bei^  bis  KMoadjr,  if  «fy,  fa«tsg>  Jlbillhe 

court icf  admhalty.  .,-,■  .,.,, ; 

Trespass  cannot  he  maintained  for  tatting  an  extjeia^^'ffis- 

f  LitLSec.  393.  '    kVardT:   Hic>^   «dA  mulio. 


■tF  S*-  *■  ,    Jl  Tsift  ».  PtMMji  Quttp.  V:  t.  CL 

■    35fr.f(«H»b.;jas;   '  ■  ■  ■ 


ire83,  wbere  the  distress  is  lawful,  the  whole  being  doe  entir^ 
luct^  Neither  will  trespass  lie  for  an  irregular  distress,  where 
the  irregularity  coyo^plaified  cfv is  oot-iifl  it^f  an  act  of  tres^ 
}>assP,  but  consists  merely  in  the  omission  of  some  of  the 
forms  required  in  conducting  the  distress,  such  a^n^pr(icu|ifig 
goods'"  to  be  ajjpraised  before  they,  are  sold  [i)-  ] .     .      \      • 

^  N^ith^r.  will,  it.lie.agafost  ap.pfiiq8r,for.  taking .g«iodftf<Hr* 
t[^ttle  by  virtue  of  a  replevin*,  unliess  a  claim  of  pivoperty  be,, 
made  at  the  time  when  the  officer  comes  U>  <iemami.  thena,  ^  • 

;I,f  ,a,  perpori  rated  to  tbe  podr,  ^jeot  te  the  tate^  e.  ^g;  bfe*  • 
ca.ii^ejt  js  a  ptxi^pective  tlitp,  he  ought  to  afupeai  to  the  hekfc: 
^ssions ;  and  if  he  dofiot^  be  oaBnotnyaittbdixtPeefpass  ^lA^f 
the  ^  oy^rs^^rs ,  pf  tli^  pe9rft  .*^p  di^tcaia  oa  .bim .fer  nom^-^ 
itient  of  the  me.  .  .  ...       .  '   *  . 


I 


&  L^n Af  V,  irfbodSr,  2  Str-  85 1 .  ,     %,  Prr  Holt,  C^  J.  in  Bajle^t  y,  ^Bfli, 

p»  IBkii^r*^  ▼:  KeiDblt  j  12  Camp.  N.  P.         Carth.nsi.    '     '  .    '   .,      ! 

/il.  ti«$.  ...■    •     .  .  r  Pi«i*riinty.Boy»;6t'.lt.4ikti.' -  '    ' 

'^"'"""■^   ^ — '!'.■■  '  ■   ■  '  .  ■■ — : '  I       "1  i-    I  .,.f 

...  .>!-:•   .     -v-    ■    -•         .«  ••  .        '    '         '  ■*'      ' 

.  \^)  Tb^  ,tr]i|^  cw^iri|qtto|i:iof  ihe  p«ovipi»n  ••  iMl€k9rj  e»'l9*; 
s.'  l;d.,that  tbe)|]ajty  loay  rec^v^r  ^  coiopen^ojtioii  fi»rithb'«pecii4.djM> 
n^s^Q  whicVbe  sustains  by.aa  ixrf^gul^r  di^M^e^v  ..U'fii.dii'  ••^♦tiW'^' 
ttf^MSi  j>r  on  /Atf'ca4r^".(see,axflje%,^.  6$44  i»i.tiwitibe«a^tbri^g 
ttespasSy  if  thfe  Injury  be  a  tr^^>ass;  an^  «i^(?,.j^it^b^;^i€5wjtu«^t 
niatter  <sfm  actio'n  oii  the  ca»e,     T,he  natu^^^qf  ^t^^,ip:^guiaii^ 
mti^t  '^^termifie  tfie  forhi  of  section.     Hente  for  aq|  i rreffulanty  qop* , 
BWllti^^in'tlie^iAYl^ion  te^  appraise. thi>'  goods  betcfre  itiey  wq^  soidv 
the  /adtibn  ^u^hi' td  \M  i&n  ^c«i<fii  on  1^^  ca^t.  "iDut  tvhere'^'^d 
party  remaiued  in  po^tessU^lil  bf  th^'gM$lh>¥he'^dKHiff*ib  fcord^t^'^ 
b^ppd.tj^i^  live,  da^-Btiandili^^Meiiviv^d.tliejgQodsk  tt:M«iB-4iabfcki, 
tKattr^paa$was,main|aWble|  Ld.  EUenber^gh  hmgM4!'iiipitVDnh' ' 
th'at'th^  reihoral  of  the  go<>q{),  wa^.  M  di^tiAcjtj  ^^^quan^  %pA  ,^^i 
stantive  act  of  trespass;  and  bayley,  J.  conceiving,  that  althouoh 
the  pari^^.wis  tNirMiatediit  removing  the  goodd,  j^t-  the  action 
wpiiM/hc:  lop  ffvmainipg.  io  {Kfssitiibn  beyond  the  ^r'e  dkyiij  that 
hf iiHt :fk .fie^;  #jc|;<  of  •ttes^a^  i  and  that  d«fiagM , niight  be  ^veft  Vo^ 
BUfh  contiauanok^,  althoi^gh  the  ;pa<ty  ivus  ntitm  tre^as^r  dttiittg 
th'e.Ave  dax^^  ,  t^rd  £lleob«>^oiigh  obdervedy  thdt  he  coukl  not  ua-  * 
derstand  the  stattite  as  giVing  an  dption  to  maintain  trespass,  where 
trespass  would  pot  lie  by  tii^.  rules  of  tjde  common  tkiw)  but  ii 
giving  an  4^c|jf^.t^  bring-  trespass,  where  trespass  waa  the  pK>pinr 
remedy,  and  case  inhere  case.     Winterboum  v.  Morgan,  B.  R» 
Trin.  T.  t869i  MS.     II,  East, -395.  S.  C.    See  Efherton  v.  Pop- 
plewell,  aute,  p»  65d.     If  a  sheriff  continues  in  possession. afl^r  ^ 
tetiifn-day  of  tlte'wHt,*th%^  irregularity  makes  him.  a  trespasset  aft 
ialrui^btt€i^iH  not'Buppoft  the  allegation  of  a  ne^  trespaas  coca- 
initted  by  htm  after  the  facts  "whidi  he  justifies  undt^r  the  »ecuti0O4 
Aftk%tihe«d*V<r  Bhd\^8i'5  T^tft.  igB. 


kr»i>« 


f-,..V  r  •«  nt^*f    >«ti  (.'it 


^ '  r<?/»t/e.-^TkE  action  of  tresp^  quara  cl^jusun^  /^egit,  i:^(^ 
local  action,  and  consequently  the  venue'  u>ust  .be  laid  in  th^   * 
cotrnty  where  >th^  l«nH  lies ;  toi-  oiherwlse  th^plaiiitiiff,  on  1^9 
g^etki  i$8*^,  may  be  fiomuittd  at  the  trial ;  but  tr6^pass  fpi:, 
taking  go6d8  ^fi'trafiisitoty,  andtli^  venue  Tnay  \ye  laid  in  any 
county,  ^i^bj^ety  howeveB,  t©  Jta-  beiflg  ohatigedapon^ain  ap- 
ptics^ioD'tothi^€t»<iurt^>8aipKWtedi  by  the^sual  affidavit,  if  luft' 
iakki th^rcptAaty.wl»$i«iUiQ.actioiiiato0e.      u  i  .<i    ,    .  •    ^ 

Th6  ^eclai^on  bugM'ttt  aflefefe'thii  colntei^ion  ^tthji] 
fact  directly  and  positively,  And  not  by  waydiP  Vecitalj  e.  ^.* 
for  Ma4  on  such  a  day  the  defendant  broke  and  enteretj.tl^e 
plaintiff's  eWse,  ind  tiot  fqr^  that  jir^er^aj,  ,&g,;  aji  exceptioiiT 
nowever«.0  tb^  docla^tioii  for  this  fault,  must  be  inaoe  ^ 
special  demurrer;  because,  though  formferly  in  proceedings. 


plaintifF-even  affer^ertliict  toametid  the  declaration  bj^  ^n^tl 
ba^v thi^^t5#i^<6f  frtin|f  <rhefeof  flie  court  Urill  not  inquire  iritpf" 
.  lA|ih>be^ii!^s '^;bH^iti^,'ah^  0^^^^  ^griqjun^'^H 

h^iing'decfered  with  a  recital  caimpi.  b^'.  austai^iecTevw  Wr. 
spiyciardfe'nA'uri^f'*^'l:)ec^ause  th^ wrii  beiog  ^set  out  in»fcb^  deqlt^? 
rcftlgri/ the  fcbiiint-part  of  &x^  ijecl^r^Uoa  Will  be^aided  amli* 
made ,gQo4, by  tbe. recital  oi' tbe»wri4^  .    ,       .  ••     '-^'f 

l)bh^irf^lta$iniDltTnec(B^ftaiy't^  tibfe])rebi^  day  on  which  j 

the  tretqpatRswasfcdmmtttied;  It  W4lf  be  sutficfent  t6  insert  an  v. 
daybefot^-fhS-'ctoWntenfcetadrit'tf'tt^  *'  "  '    /      '/," 

jpQnnerly, ; in  pider,  tp  ayoid-tb©  necessity  of  bringing  se*. * 
vg|:ji(  actioti^^  it  l^^s  MfiuaL  for  the  plaint i#*,m  oases  wbere^  the-^ 
Aaivr^.of  the  Irespasa  permiitteQl  it  {6},  t6  dedare  ifv4th  a' 
cooUmundo^  9»\i  was  termed,  thaci8,:that  defendant  on  di^h,'^ 
a-day  4)0l«>miited'<ifertain  trespastes  {s|)ecifyifag  thetttV'tow-'.' 

•  1ki^T.Hlwriif,Grfr.Eft<.^.  ti  White  v.-$h3w,9  lVjT4.(;oj.    ' 

C  Str^>]6l.  Il6a»  X  Whiter.  Shavr, 3  WiU.)h)3. 

...  '       p    '  •     •  ,    I   •     'T 

>    ■  >  >  ■  ■■  '        '  t    I      '      ■  ■     II     ■  »      ^      ■<in«ii      I    I  ■  1^     ■  ^  ^  ii/i     j4««i»«*     ■■•■     .ft' 

(6)  Threading  down  aqd  consumiog  gra39»  <MS»rWAth  <vattlfw  w**--* 
oonsidered*  as  ji'  trespa^  which  W)^  in  ,<ro)itin^apo(;.;-  bMt  ^kiug'At  • 
lioree,  killing  a  ^og,  cutting  dowji  a :ir^» Mod.  ib^liikerbieiiSi^  HqIs*;  ^ 
which)  when  e^ex^uted,  could  not  be  re|]ie«te£l|  s^.lbi:y^^ai)i{)aMA'' 
Upon  the  commissioB  of  them^  were  holden  not  f o  lie  in  dontinuance. 


?  timing  the  said  trespasses  from  sucb  a.  d^jy^  to  ftucii  a  day«  at 
divers  days  and  times;  and  if,  as  was  g^entl^  the  caae,  thiede- 
daratioD  coojtained  a  charge  for  some  acts  which  did  not  lie  in 
continuance,  as  well  as  for  sonxe  which  did^  then  the  continuing 
wasei^pmssty  confined  to  those  trespass^  which  did  tie'  in 
continuance  (7  )•  This  was  the  regular  mode  of  declaring« 
but  it. frequently  happened,  through  jnadvertence,  that  the 
eontinuando  was  not  so  restrained,,  but  was -applied  to  all  the 
trespasses  by  the  general  words  ^trar^gressiones  pr^edictas 
€i9titiwaadOf  VOL  which  case  objections  used  tp  be  made ;  but 
the  courts,  in  order  to  prevent  judgments  being  ajrested  6a 
this  groundj  laid  down  a  rule^,  that  where  seyeral  trespasses 
wftpe  laid  in  ope  declaration^  some  qf  which  might  be  laid 
with  a  continuando,  aqd  some  not,, and  the  contimiandp^  ip<» 
s|^a,d  of  being  confined,  to  such  as  lay  in  contimiance,^went  io 
all,  the  court,  after  verdipt,  would  restrain  the  contjauando  by 
intendment  to  those  trespasses  y^bicli  might  be..jai(|.  with  a 
cpnjinuapdo.  So  wHi^re  tl^fi  declafatign*  Qbarg^ed  tbe  jdlp- 
fendant  with  having  taken,  on  a  certain  day,  ten  loads  of  w()^t, 
ten  loads  of  barley,  and  ten  loads  of  oats^  with  a  contii^uando 
of  the  said  trespass,  frotn  the  first-mentioned  day  to  ^  ^jdb^e- 
quent  day ;  ota  writ  of  error^  it  was  assigned  fpr  erp^r  tlmt^e 
(continuandb  was  improper;  but  the  court  being,  of  opinTbUt 
that  several  things  oein^  alleged  which  migh^  he.  c|one  a^  oe* 
veral  times,  altbous^h  the  trespass  Were  laid  bh  ltti(i  i^i^  .^ay^ 
yet  the  contiuuando  should  make  distribution  thereof,  that 
part  was  done  at  one  day,  and  part  at  anotfief, -within  the  time 
declared  of. 


,  An^d  in  one  ca^e%  where  the  plaintiff,  in  4^1iifHii^jHL 
defendant  for    several  trespasses,   haq  con{ine4.  tj^e  .Qyjfi^-* 
jnuando  to  two  tre^a^aes^.ooe.  of  which  OA^jiJncA.XQ^hi^e 
been  laid  with  a  conjtinuaudo^  it  was  bol4wi!>j(bs^i,fM^ 
the  ^aintiff  by  this  mode  of  declaring  had  .pnei^jliud^^^ 
court  from  ^idaag  the  ckclp^ration.  by  the  U0U(4  intradinaBt^ 


y  ^illtm  ▼.  Clay  tan,  ^  Lcr.  93.  Brook     i  HMtt  v.  il«4(etf  t  LW/ft  !•: 


'   •  > 


■■  t  liw  ii^i#i I  <i  xnO' iiii'i    >ii  I  »  ii'ii  ■■■■oiimiiiiniiitiil   M<fci 


(7)  See  Co.  EnU  tit.  Titonpaili  pK  4.  where  th^  <ta(^lMitifii«l«lsd, 
tiuK  the  defendant^  oa  suek  «  dmy^  kmke  the  ckwe  of  M)e  f4«i«itiff» 
aftdtvEti^ii,  trfod.dowo,  andlr <»ns«riiied  the.gni9&^hef«.^;rQwiilgft  irith 
cattiev  andj  Cttulinaing  the  ssmL  tmfms  «9  to  Ihe  fsatiiig  Mp^  tutKiing 
4own,  and  ootwumiug'  the  Md^rass  from  the  ^ifa^afiofM^ 
such  a  day,  &c» 


1   •   •  ■     , .     •   rt     *t.  ••  .   »    •       •»  '* 


1>RESPASS.  ISSf 

^'ttfe$r  w^di^il^'tliiitdie  jOT)r  had  oot  gii^en  ny  ditmages 
ibrtheco!rtiiiuando(«),  . 

'  The  form  of  declaring  with  i  contirfuando  has  ftfleti  Into 
disuse.'the  language  of  the  modem  dedaratloh*  being,  **  that 
defendant,  on  such  a  dHy,  in  such  a  year,  and  on  divers  other 
days  and  times;  between  that  day  and  the  day  of  the  com* 
loencem^nt  of  the  suit,  committed  several  trespasses.'*  It 
WiD  be  perceived,  t}iat  the  principal  object  of  the  ancient- and 
^modern  form  is  the  same,  vit.  to  comprehend  several  tres-^ 
passes  ynder  one  declaration.  In  substance,  also,  both  forms 
&r^  the  s^me:  but  the  modem  form  is  more  concise,  and  it  h 
attended  with  this  further  advantage,  that  it  does  Aot  afibnl 

"  any  scope  for  those  nice  and  subtle  objections,  which  used  b 

^  tie  raised  on  the  difference  between  acts  which  lay  in  cohti- 
nuance  and  acts  which  did  not  (9).  Still;  however,  care  mudt 
be  taken  not  to  allege  that  defendant  committed  a  sino'te  act, 
or  an  act  which  terminated  in  itself,  on  divers  days  and  times, 

''for  that  w;ould  be  absurd*,  and  affbrd'ju«t  cause  for  dpAcIa!  de- 

•  piurrer. 

Although  in  trespass  qaare  clausumf  regit  the  plaintiff  may 

.  idedane . generaily  without  naming  the  clo8e\  yet,  in  trespass 

for  takiag  ^pods^  it  has  been  uniformly  holden,  that  the  goo^s 

|}  Sec  Ef^lifh  7.  Pnracri  6  l^ast,  39:,,      c  ft  BT.  josg.  '  ' 

•  ■  liotf,  n.  (g).  ^      •       '  ' 

'.<'♦!  >3    i*>l  '    II  IHtl  '      i<   I  ■!<■< Ml  ■!»;     I  I  m         I  lit!  »^  I     I     r t».  ^»i    *»^rf  I       ■  II    I  I     i|n  y   at 


■Itre^n  t^int  daj  and  the  cbtnmeDcem^rlt'  of  the  suit,  thedeclaratioa 
•%^ifrbebad  on  special  ifanmren  Enf«)Kh  t.  FurBer^ifiEaat,  df^. 
toeogtiisin^  Midlvll  v;  Neal^  Coftp^  Bi^d.;.  butuisvch  oate„if,  in* 
stead  of  the  words  **  made  an  assault,"  the  word  ** assaulted"  be 
used*,  tb«n<  ^««<hqlaiiitio«  i^\\\  b^^^todj  berause .  that  may  inpf n 

-  thai  th«  d«f««dmt  omnnikted  so  many  different  aasaulto  on  the 
different  days*     Burgess  v.  Freelove,  8  Bos  &  PuK  426.  explained 

"by  EHcnbereiigh»  G>'J»  hs -English  v,  Pmscy^         .   — 

(9)  If  hy  continuanee^  as  applied   to  this  subject^  trespasses. 
'liMfMl  imyifitl^ilttiMiM  we^  to Mifiri^i^tMd,  itissdate^y  possi* 

*l^i«»fc«^eii«  ttiaiiy  aetS'bf  ^wbiab  (<oAliiiuanc<^  'ia  ob1»Birii^  shusi?, 
'  cttuM- jiistly'b«»<pi«dftati»d«  Osmvnninf  and  spmhng  grass,  &c» 
•  Witi»«*a«|)e,:;w)lt46li--ttiay b« -pronmicyr'tobe krantlmd  domcbatit wi 

the4MMl^>4ky>:«fadtiigmy'}s«ae  iiwlaac^;  but  it.'woiiiJbe  diAcMt 

to  euutnerate  many  more. 


tWS  TRESPASS. 

Iifiust  be  specified*,  and  txt  omissidn  i^  this  respect  Wiltnof  b4 
iiided  eveh  by  Verdict".  •■■.'.! 

The  decferatipn  must  also  state^  that  the  land  or  ifoodi 
Vere  the  plaintiff's  land  pr  goods;  hence,  jfUie  words  ".9^  A^ 
plaintiff"  or  **  his"  be  omitted^  tiie  declaration,will,,bial)a^5i 
but  this  omission  may  be  aidpd  by  pleading  over^ 

'  But  in  declaratibns  for  taUing  animals/era:  nature:^  it  fnu^^ 
fee  stated,  thit  the  animals  were  either  dead,  tame^.  or  poa* 
fthed;' otherwise  property  i^n  the  plaintiff  canpot  be  alleged'i 
it  lea^  such  allegation  will  be  bad  on  demurrer.         * 

l^  trespass  for  taking  duQ§  iamas  ipv^ius  plm^iff  in  a  odiH 
taisLcJqse^of  the.plmi)ti&;cedl^  the  parte;  t)n  genemUetnur^ 
ter^  the  declaration  was  holden  to  be'beul,  ba^u^  9  (nMoki 
cfinnp):  have  property  in  .deer,  unless  tliey  are  tai^e  and  re- 

•■ '- •  'I  ^  '^  •'  -  -    '1  •       '     ' ' ' 

r  AfljtQ  th^'PfK:€s»ty  of^Ic^Qg  the  fare$p9S34re  tkmtmii ^To^'i^ 
J^q7i|^ajfaQe?»,.we,a(nte,p.aClj.  ..,  ,...<.u 

<■;..''..'•■•■•  •    '  .•■.''••,    .-..7/  t. 

. .     .'  V     -1      ;     .    '  '    .        ■  ,        •  -     •    f  .  ■  ♦  .     .  H,      -  J  .      •      «  _ . 

»  M   ,       I  -  i      ,       4  ■  X       ■  ,  .  ;  .       .  ,        •      .  .  .  .        ^ 

:.-  -A' . :■: '-.■  .>  1.. .-I v>  0/ f/fe  Pieadihgs.     ■■  -•  •    •  -    ^' ■-• 

liiiO/itikftlOwi^ro/  hHie,0nd  what  tndyU  gi^ttik  E^dence 

vniefit. 


^"1,      V.    'J«'*        ',      O      I   .•       .     '     '   .'    '.'       '     ■     t        J      !    Jf      II.'    .       ,'../, 


,  ^faeige^^al  iftsoie  ihtM»  action  id,  nargvisWi^i 

4  5  Rep.  34.  b.  f  See    an  iottaiici;''or  HK,^^iantf  !■ 

e  Wyatl  t.  Essinfcton,  Sftr.  637.  Bertie        Brooke  r.  Brooke,  1  Sidf.  ]84 

T'rftf^'?    f     71't"*'"'"    ■■    ■■■'■■■■>   1'  i      t  fi"  ■!   _  I  1    ■  11  ry  it  I  f  I    rfif:fc   . 

il^'f.U-'^^^^  Being  cbnvlc^^  on^nm^<^j^^r^r^^^^ 
phbaaaht*;,  ^'a4J»e.40ai.,of  the^g^ods  and  chattels  of  H.  S.,  all  tSf  . 
judges,  bn  a  second  cbnference,  in  Easter  Term,  1779,  after  much 
debate  arid^ difference  of  opinion,  agreed  that  the  convii^j^ion  was 
bad;  Tor  in  cases  oTTirceny  ot  Sinimais  fereenaiurtg,  the  indict metit' 
roust  shew  that  they  Were  either  dead,  tame,  or  cou^i^ed;  ptherwite 
th«$ri»ifso ibcr>^i%^m«d  to  lte%i  ^h^it*  ttrrgWal  rtdtf  i'  aid 4Srti W  h 
■•twaikntit^l*  tttftl^of  tfeeg^odd  and^A^^         btttith^in'b^.  "v" 


•  Ronjh'.e««,SoneyUntAM,i?>9.Bull.>.sfeiii;p:ic.6d7.'-'  • 


^asea « won  nf4.  jsuiltg^  give  ey'yd&^ioe  pf  titie^i  a*^^-  thai  th» 
toil  and  freehold  was  his  (11),  or  that  the  right. of  ,fre^Qki 
was  in  J.  S.,  and  that  defendant  by  his  command  entered,  &c*. 
So  a  leasefoir  yeUrt''  may  be  given  in  evidence  under  the  gene- 
rat  isi^ue,  ^ut  not  a  lease  at  wilV,  for  that  is  like  a  licence 
which^nay  t€  countermanded. 

By  Stat  11  G.  2.  c.  19.  s.  21.  "  ^n  actions  pf  trespass 
fcrought  against  any  petsons  intitled  to  rents  or  services  ptany 
kind,  their  bailHf  or  receiver,  or  other  person,  relating  to  any, 
entry  by  virtue  of  this  act,  or  otherwise,  upon  the  prefnise^^ 
chargeable  with  such  rents  or  services,  or  to  any  distress,  or 
•ei«uife,  saite;  or  dispesol  of  any  goods  or  chmeistkvr\sfip6n, 
thit  defetidamt$  may  plead  thfe  general  issue,  and  give  the  spe- 
cial rtiatter  in  evidence/' 

In  a'crise  where  rent  being  in  arrear*j  the  tensmt  bad  re^; 
moved  his  goods  clandestinely  from  the  demised  premises, 
but  the  landlord  liad  seized  them  as  a  distress  witninthrrty 
days,  as  allowed  by  the  preceding  gtat.  11  Q.%  <?.  lA  s»  1,^ 
it  was  holden,  that  to  an  action  of  trespass  brought  by  th« 
tenant  against  the  landlord  for  such  seizure,  the  defendant 
could  not  give  the  special  matter  in  evidence  upon  the  gene- 
ral issue  by  virtue  of  the  preceding  clause  (s.  21) ;  for  that 
clause  is  confined  to  those  cases  where  the  distress  is  made 
upon  the  premises  demised-  *  Inr  >hisrcas^,>the  defence  must 
be  pleaded  specially*. 

Wtiorci  \lm  4ait^ndia9t^:  or  het  Uiider  wHom  iheOdsfemUnt' 
claims,  does  not  claim  the  a  property  and  right  to  possession 
in  the  soil^  but  a  particular-  benefit  only,  a  profit  a  prendre^ 
as  a  right  of  qomw>%k%  oi?  pn  eft^efnent*  nsrii  ttriit^of*:¥rdy, 
(whether  private  or  public%,i8immaU;rial,Mu9h^ 
to  be  pleaded  specially,  and' cannot  be  given  in  evidedce  upon 
the  general  issue.  .      ,  /...,,, 

li  Dodd  t.  K>flin,  7  T!  U.  d54.'  Argent  '  m  Vaughmn  V.  DavVi,  l"  fcp.  N.  P.  C 
▼.  Diirrftiit,'  8  T.  R.  403.  257*  Rooke,  J._  

i  Glib.  B»id»^s<  rgeogitiaed  by  fanra  n  f^rfnmnnr-T.  Fullivrby^  €  CampBI 
reiMC,  J.  in  Argeut  ▼.  Durrant,  8  T.        136.  Ld.  Ellrnborotigh,  C.  J. 

-R.405.  ...  ■  .     .      .    9  ll9BiH^iJ^989^^i*       1^     ' .    '  ; 

k  Brrt.Oettftiiit  JrtO^pl.  ^3.  P  wmanv,  Courfney,  Trinn J4  G,  ^4 

I  '  ;  -  •    •    , 

«      .  »    '    .         .    ^  ...     ..  .  .-:,    i.  •».    '      . 

(U)  Where  tlbcru/ii  teoementum  m  g^ven  iiM»yyi9ncfifliBjdetithftr*; 
general  isme/iC^HQm^iittfk  tb%uJ^»tif ^  t^pnlvf/w:  k  b|r«cul8iicm  ■ 
<lf  any  matter  which  might  have  li|fn  pleaded  by  way  of  reply  t% 
the  p/ea  of  Ubertiq).  tevipejjtvpi,  ,,  -  .,      ,.;/..':'= 


ttso    '  trespass; 

TtespaM  lor  nailiDff  tnee^  against  the  ^piaintiCv  tntttV  ifr 
ter  Bot  guilty  pleaded,  andi*  vetdict*  for -the  jMitiff;  it  a|j)- 
peared,  on  a  case  reserved,  that^  th^  pkiiatiflr  wa0  |]kmsessed 
of  a  gseen-house^  tfae  back  wall  wherMf  aittetiield  fei^tftede^ 
figndant's  dose,  and  that thedefendantimilecttbe'treea'gfow^ 
in^in  bis  close,  to  the  wall  of  tbegTeeift«4^«Me«wbkly*ti^aat!te 
absolute  property  of  itie  pknntiff^  ^md  ^thsEt  the  defendant 
had  used  so  to  nail  his  trees  for  30years'lsat  past,  without 
interruption  t  it  was  insisted  that  this  long  tisfeig^  was  a  ^posAr 
session  of  the  back  part  of  the  watt  in  the  defendaiit,  <h6«i^' 
the  pn^rty  of  the  wall  was  in  the  plaintiff;  but  it  \v«s  Ve^ 
solved,  that  this  was  no  possession  in  Ihe  defendctnt,  Mtan 
easement  only,  and  could  not  -be  giveh  4n  evidence  Mp^. 
the  general  issue;  for  whoever  cmims  an  tasem&nt  Miist 
plead  it  specially  (12)  s  judgment  fbr  plaintiflTi  (jknild,  T. 
adding,  **  suppose  the  wall  falls  down,  it  being  th^  t^liirarors 
'  property  and  fence  next  to  the  defendKnt*s  close,  tfte  plalin^ 
tiff  must  rebuild  it,^  or  tlie  defendant  might  HaVe  anisctib^ 


•■«-■»•• 


s^ainst  him. 

In  trespass  for  taking  goods':  that  AetenSipi  tMlk.tK^ 
goods  as  a  debdand  must  be  specially  pfe^ded^  atid^c^^(^t  p^ 
given  iii  evidence  under  the  general  issue. 


3«  Accord  and  SfktUfactioiiw    ^r       ,♦  jt.  >^/!c,s 

AccorA  and  satisfaction,  beij^ig,  a  gP94:pI^.iR  'fLM-^tffim 
where  daipages  only  are  .tO). be  r^cx^vejf^ft.i^.if^W^TQM^^Iai.t 
good  plea  in  trespass*;,  but.  a  plea. of  ^Sfi^rd^tWitlifM^t  ^\^ 


Q  tYswkina  v.  tValHa,  C.  B.  Trii|.  ^  C.    r  Dryer  v.  MilU,  MidcU«  ^itCtPwUb 
:  %.. »  m\U  173.  B«c;  Abr.  tit,  !>*••       C,  J^.  Sti-.  ^ iv     -  .  /  ^^ 

.,.„,..      ..,. .  - 1 1  {i^>AViiqt9ft,iiimr4r^)n'siu 

-'-r-^ '— '' ' : '  ...  a  ..  i»lW  ^(j:i.% 

(12)  ''The  long  enjoyment  in  this  case' would  perhaps  bare  been 
evidence  of  a  licence  to  nail  fruit  trees  to  the  wall,  jo  c^  a  licenre 
had  bee^fdnidbii?  bub if'.th& iliduld'be  alYtiW^'d  be  ^Tidience  of 
such  an  actual  possession  of  the  wall  in  the  defendaut  as  to  oust  ths 
p\aii)Mff  9f  %pQ^sf»#ioi»».iti  wpi:|ld  t^od.todDtefidiitcia\|iinfink>dof 
pro|^/^r^^  £or  It  u  tlie  confrt^fltigrpftW^  iii.AVl/pM^idr.(rievM»isr% 
nail  fruit  trees  to  tfie  walls  of  tEur  neighbours."  Per  Piatt,  C.  J*» 
S.C.    Sac. Abf. tit  TreipiisJriHi) ''       -^'..-.^:'«0     .5.t;-.  • 
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tb«  itfpay  dose.  Se  where  to  tretpnts  for  breaking  aad  kn-. 
tering  tM  |48iatifi''B  doae,  the  dsiendant  plowdtdd*'  tbat  ia 
Eaeter  t»ni*,in.<he  9let  year  of  thepreacDt  tarn,  the  pia»> 
tiffjdeclactdaguCBt  the d^ndtot  is  this <auf»'for thflsevOTdl 
tiwpwaes,  above  supposed  by  the  delsDdant  to  have  been 
doo&v  »Dd  that  aft^wards,  aodbefew  pleftpleadedin'  this 
CBUBe«to  wit,  en«u(ihaday',  it  wnaa  agreed  between  thepkHO" 
tiff  and  defeDdeot,  in  iwpect  to  an  action  nbeo  tately-oolii* 
Qeoced  betweeo  them,  which  wto  tbat  dar  tettled,  at  'M* 
lowe; .  that  the  Aakaiua.  was.  to  pay  li.  is.  on  Bodaunt  of  the 
matter  in^iflputcb  Rttd  the  ptaintiit'wats  to  pay  the  law  charges; 
and  further,  that  whftUoeverdispuJies  then  were,  or  had,  op 
might  be,  in  beiag,  louohing  mils  'or  actione,  to  tbeday  of 
the  dateof  theeatd  agreement,  should  eease  and  tenninate  ftir 
crert  and  they  further  i^raeti  to  bind  ihlenuttlTes-iR  the  sunt 
of  lOO/^.wboever  shouLd  coffimence  aa  action  or  «uit,  inrtw 
Spect  to  any  taking  in  being  to  the  then  present  day."  It  waB 
tA^n  F^v^N'ed^  t^at  the  present  aotKHi,  and  the  action -in.  the 
agreement  mentioned,  were  the  same.  On  demuirei  to  tlua 
pTf9,  it  yiflA  codteoded,  in  support  of  tbe  plp?^  on,  tfre  «uthn>- 
rit^  of  an  idmissiou  in  Reuiger  v.  ppgassa*,  that  .t|iQ  agra&> 
ment,  which  is  an  effecti^al  plea  in  bitr, -is ; either. auqUaniagree* 
ment  as  is  executed  and  satisfied  with  a  recompence  in  fact, 
or  Ktth  an  action  or  other  remedij  to  execute  it,  and  to  reco- 
ter  a  recompence:  that  here  the  parties  agreed  to  bind  thena* 
selves  in  the  penidty  of  100/.  to  abide  by  their  accord;  that, 
therefore,  was  a  new  remedy,  w^ich 
authority  tited.  But  tie  court  were 
Wafrbad,  Asbhnret,  J.  obser^'ing,  tliat 
ntibrt  were  tfue,  that  whenever-  the 
tfe*breadi  of  *'hicb  an  action  migkth 
>.  i^ended  in  bar,"}  y«t  it  i«  rnCurabent  c 
to flliew  that  aTi  actidii  COuId'have  bei 

order.to  found  an  action  on  this  agreemefitrthe  plaintiff  [RVBt 
have  itatt^d  notoiily  theagrcemenf,  but  aI»o  tboL  he  tendered 
an  obligation  in  lOOl^  ready  executed  to  the  defbndant^  <nd 
that  the  ctefondant  refased  to  execute,  &€•  but  no  action  could 
have  been  auetaiaed  on  this  contract,  witliout  that^previom 
•tep,  which  is  n6l  pleaded  here?' 

'  ,,'.Si,  The  CommattBar,  or  Libtrum  T<fA<fli«9tt«m. 

.  Eonaerly  iDtHspaas  inC  B.,  and  in  proceeding  by  origk 
^nalon  Q.  -H.  j  thew»it  vthwM  ptohrtiff  sued  ont  was'  a  gvneraJ 

■  iHBCiT.Dnid,U,M0.3.B.B.  jXB.UV-        .  a  nwd.*,  Ii.b.  ~ 
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writ  of  guare  chus^tm  frtgit  in  A.  Hence  the  decfamtion 
was  general,  it  being  a  rule  that  the  declaration  ought  to  puiH 
sue  Uie  writ,  and  could  not  be  extended  beyond  it  This  in> 
posed  a  hanlship  on  the  defendant,  who  was  ccmipdied  to 
answer  a  general  charge.  To  obviate  this  inconvenince,  and 
to  compel  the  plaintifl  to  ascertain  with  exactness  tfaMB  place  in 
which  ne  alleged  the  trespass,  a  mtetbod  was  devised  of  per- 
mitting the  defendant  to  plead  what  is  called  tlie  commoa  bar, 
that  is,  to  name  a  wfonff  place  in  the  same  vill,  e.  g.  Broom- 
field,  to  which  plaintiff  h^A  not  any  title,  and  then  to  allege 
(whether  falsely  or  not  was  immaterial,)  that  such  place  was 
the  soil  and  freehold  of  the  defendant*  As  the  plaintiff  could 
neither  entitle  himself  to  Broom6dd,  nor  prove  a  trespass 
committed  in  it,  he  was  obliged  to  new  assign  the  locus  m 
quo;  that  is,  to  ascertain  it  with  exactness  and  prectsion, 
either  by  its  nsme,  or  by  metes  and  boundaries,  or  oth^- 
wise. 

There  were  two  otlier  ways  of  pleading  liberum  tenemen* 
turn,  besides  tiiat  before  mentioned,  Ist,  generally^  that  the 
locus  was  the  soil  and  freehold  of  the  defendant;  2nd,  that 
the  locus  was  an  acre  of  land,  or  a  house,  which  was  the  soil 
and  freehold  of  the  defendant.  These  did  mt  necessarily  in- 
duce a  new  assignment,  because  if  defendant  had  not  any  free* 
hold  in  the  vill,  the  plaintiff  might  traverse  them  with  safety ; 
but  if  defendant  had  a  freehold  in  the  yill,  then  it  became  ne- 
cessary to  new  assign;  for  if  plaintiff  traversed  the  plea,  it 
was  sufficient  for  the  defendant  to  prove  that  he  had  a  free- 
hold any  where  in  the  vill,  and  that  would  intitle  him  to  a 
verdict*. 

If  the  defendant,  in  his  bar,  named  the  right  place  in  which 
the  supposed  trespass  had  been  committed,  a  new  assignment 
was  unnecessary,  and  the  plaintiff  traversed  the  plea;  or,  ad« 
mitting  the  freehold  to  be  in  the  defendant,  insisted  on  a 
lease  for  years,  or  some  other  title  under  defendant^  or 
under  a  stranger,  who  was  seised  antecedently  to  the  de- 
fendant^  If  the  writ  and  declaration  were  general,  for  break** 
irig  and  entering  several  closes,  and  the  plaintiff,  upon 
the  defendants  plea  of  liberum  tenementum,  new  ass^ne4 
the  trespass,  as  to  all  the  places,  he  could  not  traverse  the  de- 
fendant s  plea;  because  such  a  traverse  would  have  de- 
prived defendant  of  an  opportunity  of  answering  the  new  as- 
signment, which  he  was  mtitled  to,  the  new  assignment  beiu 

y  Sec  Willes,  129.  b  Kinff  t.  Coke,  Cro.  Car.  SS4  citeil 

%  Hdwif  r.  Umb,  Salk.  453.  by  WUlc^  C.  J.  Mhrrritt|:  U»e  oph 

^  5  H.  7.  JO.  •  uion  of  the  coart  in   Lambtrl  v., 

Stroothcr,  Witlcfl,  >9S. 


TKBBHkm:  \tHf 

\%  4wi«Mlftre.#f  m  nm  dedtMtiOdu  Awttf  tbefdatettf 
cv4y  DGW  (Mpi^ntd  «ii»  plftos,  and  a»  to  tbt  other  pmotB  «4t 
HUtt^  them  to  tm  the  amse  «s  thmt  Mined  m  tfie  f^lea, 
be  migbt  tmjemm  tbo  pin  m  la  the  places,  agre^it  upMi^ 
Aa  Ibe  plaintiff  in  bis  aanr  asBigninent  avemd^  tbit  the 
plaop  0^«l7  aeiimeii  wat.anoibcr  and  different  plaob 
fnpi  t^at  ttMoed  ip  the  piea»  }ie  ifpa  cMsiderod  aa 
ivaving  or  abf^idoDiog  Ihe  trespaaa  whieb  dfrfendant  liad 
juatified.  Thp  dafei^mt,  tlnerefoiip, .  could  not  pleid  fi^ 
the.  vtsw  aaMgament^  that  ti^  place  mentioiied  tberei4 
waa  the  mx)e  aa  that  nstaed  ip  ihe  plea;  iC  they  were  tlie 
aamet  the  Proper  plefi  vraa^  woi  gmlig :  nod  thai  if  plainr 
tiff  attenipted  to  five  ia  evidetooe,  that  the  treapaie  was  ooiiii» 
nutted  in  tbe.pW^e  named  ie  the  bar»  the  court  vrookl  ato|| 
him;  bepaus^Vi^iiewaiaigimept  Ipfi  b#wate<itl|e|a^ar 
paas  iu  th^  pUoe»     .    . 

1'he  prolixity  which  was  introduced  by  geeeral  decia^ 
r^tiif^rOQnfum  bofSy^and  new  ivpigwieiitai  jcetfedleiidi^ 
for  a  remecW.  At  length*  in  the  year  16M»  Uie  4slifnnm 
rules  WCKF  frtw?4f      ..  :    .  .    ■        r.  ..        •- 

For  Ibe  afoidiag-  ti^  moAmami  bar  and  new  asKgttiMiit^^ 
the  deedaratiaii  iqMnt  an  engiaal  ^eaee  dansiied  fpegit  may 
meilioii  al^  plBce  oeitaiBly»  and  ee  pieveBt  the  naemd  M* 
ceiai^.  fif  ktfaeroaipine*  baft . 

The  Vkff  rule  wn- adopted  fn  tbe  Common  Plea^^  at  the 
aa^e  taine/  with  liesptet  tx>  original  writs  or  brlts  c^uzr^  cku- 
•uni'fitegit'- .    .■  '>t      '     *   '    - 

The  (^iAm(ni'1kf^'and''new  assfgnment  sKall  be  i(br\>or% 
where  the  declaration  contains  the  certainty  ^uivalent  to  a 
newaaatgfiment^dilV  '*  *'  ' ^   \^        • '^• 

Since  these  rules  yere  made„  the  p\ea  qf  libjcrum  tenemenT . 
turn,  as  aeommon  bar  tor  the  purpose,  of  driving.  pl^i^tifT  to 
;a  new  asmgnnient,  bas' gradually  la^et)  ijato  (lisus^^ll);  an^ 

c  Cm  CUi^f  IS.  •  C.  B^M.  1SS4.V.  17. 

J»I4  It  einstbe  ohNnedi  dHt  ahtie  valst  an^enly  |tMffiMH^, 
i,|io^ >^|Mie|ivf t .that Jib thr^ pennit pMndff  todssfcue^epa- 
cuilp  onj^  gf  nera}  wi^  but  if  gla^tiff'  clMNMt  to  arihfive  te  tiie«ift«^ 
icient  m^  af  dechringKf^iimU/'pn  %  g^peij^  wiil^  bf  au^i  . Mapt 
l»D  V.  Ket^ertoD*  9  BUTpL  lOSy.        >.:,;.. 

(14)  in  Uimbert  v.  Straother«  Wilies,  294*  Willet»  C.  J.  exr 
pr^00ed  a  doubt  wbetbiv  bbenun  tfnementiim  could  be  plenisd  ^ 
§,  da^slaiati^Mi,  whvebi  the  closet  were  named* 


«'<v»       r'» 
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as  a  plea'  for  any  other  purpose,  except  for  the  purpose  of 
Tx>mpellin^  the  plaintiff  to  set  lOut  his  title  specially  on  the 
record,  it  is  not  probable  that  it  should  inaintain  its  ground 
much  longer,  since,  in  the  late  cases  of  Dodd  v.  Kyffin, 
7  T.  B.  364,  and  Argent  v.  Durrant,  8  T.  R.  403.,  it  has 
been  solemnly,  adjudged,  that  soil  and  freehold -in  defendant 
may  in  all  cases  be  given  in  evidence  under  the  general  issue. 

To  a  plea  of  liberum  tenementum^,  where  the  plaintiff  re- 
plied, that  the  place  in  question  was  the  soil  and  freehold  of 
the  plaintiff,  and  not  the  soil  and  freehold  of  the  defendant, 
it  was  holden,  on  special  demurrer,  that  the  replication  was 
good  ;  for  the  words,  "  that  it  is  the  freehold  of  the  plain- 
"tiff,"  w6re  either  to  be  rejected  as  surplusage,  or  to  be  con- 
sidered only  as  inducement;  that  if  the  plaintiff  had  said, 
'that  it  was  his  freehold,  absque  hoc  that  it  was  the  freehold 
of  the  defendant,  it  would  have  been  plainly  an  induce- 
tnent  only :  and  yet  that  was  exactly  the  same  case  as  the 
present,  for  there  is  not  any  distinction  between  traverses 
and  denials. 

Where  the  defendant  pleads  liberum  tenementum  in  L  S. 
<and  that  the  defendant  entered  by  his  command,  the  plaintiif, 
in  his  replication,  may  traverse  the  command.  This  point 
was  solemnly  adjudged  in  Chambers  v.  Donaldson,  B*  K.  E. 
49  6.  d.>  11  East,  65.,  (notwithstanding  the  case  of  Witham 
V.  Barker,  Telv.  147«,  and  the  dicta  in  Trevilian  v.  Pine, 
.Salk.  107.  and  ante,  tit.  Replevin,  n.^1)  the  court  obserying, 
that  it  had  become  a  settled  rule,  that  possession  was  suffi- 
cient to  maintain  trespassr  against  a  wrong-^oer,  but  that  this 
rule  wouldrbe  of  no  avail  if  the  command  were  not  traver- 
sable; forilr  that  case  the  wrong-doer  might  shelter  himself 
under  a  plea  of  an  outstanding  freehold  in  a  stranger,  from 
whom  he  derived  no  authority  to  commit  the  trespass; 
and  Bayley,  J.  added,  that  it  was  not  competent  to  a  wrong- 
doer to  call  on  a  person  in  actual  possession  to  set  out  bis 
title.  •  . 

The  plaintiff*  had  lands  abutting  on  one  side  oC  a  public* 
hi^fhway,  called  Shepherd's  Lane^  (which  was  prtma/acte 
.evidence  that  half  of  the  lane  was  his  soil  atid  freehold) ;  it 
was  holden,  that  he  might  declare  generally  for  a  trespass  in 
his  close,  called  Shepherd's  Lane,  and  that  it  was  incumbent 
on  the  defendant  to  plead  soil  and  freehold  in  another,  in 
order  to  drive  the  plaintiff  to  new  assign  the  trespass  com- 
plained of  in  the  part  of  the  lane  which  was  his  exclusive 
property. 

f  Lambert  ▼.  Stroother,  WiUet,  sit.       b  Ste?e«i  ▼.  WbiiUcr,  il  East,  si. 
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4.  Estoppel. 

0. 

'  Ify  in  an  action  qf  trespass,  a  yerdict  be  found  on  any  fact 
or  title  distinctly  put  in  issue,  such  verdict  mav  be  pleads 
by  way  of  estoppel  in*  another  action  between  ^be  same  par* 
ties,  or  their  privies,  in  respect  of  the  same  fact  or  title. 

To  an  action  of  trespass  for  digging  and  getting  coals  out  of 
a  coal-mine  ^  alleged  by  the  plaintiff  to  be  withm  and  under 
his  close,  called  the  Cow  Close ;  the  defendants  pleaded,  and 
shewed  title  regularly  brought  down  to  them  in  right  of  the 
wife,  by  fine,  recovery,  &c.  from  one  Sir  John  Zouch,  who 
in  the  d9th  year  of  Elizabeth,  was  seized  iiT  fee  of  the  manor 
of  AlfretoOy  and  of  certain  messuages  and  lands  within  the 
manor,  by  virtue  of  which  title  they  claimed  all  the  coals 
under  those  lands,  except  such  as  were  within  and  ui^derany 
•of  the  messuages,  builaings,  orchards,  and  grounds,  which, 
at  the  time  of  a  recovery,  suffered  in  the  reigi)  qf  Queen 
Elizabeth,  were  standing  and  being  upon  the  said  lands  and 
.tenements,  and  which  coal  mines,  with  the. exception  afore- 
said, passed  under  a  bargain  and  sale  from  Sir  John  Zouch 
to  certain  bargainees;  and  the  defendants  averred,  that  the 
coals  in  question  were  under  the  lands  of  that  former  owuer. 
Sir  J.  Zouch,  and  were  derived  by  bargain  and  sale  to  certain 
immediate  baigainees,  and  from  them  to  the  defendant,  the 
•  wife,  and  were  not  within  or  under  any  of  the  messuages, 
buildings,  orchards,  and  gardens,  which  were  the  subject  of 
the  exception.    To  this  plea  the  plaintiff  replied,  and  relied, 
by  way  of  estoppel,  upon  a  former  verdict  obtained  by  him  in 
an  action  of  trespass,  brought  by  him  against  one  oi  the  de- 
fendants, Ellen,  |the  wife  of  the  pther  defendant,  she  .being 
then  sole,  in  which  he  declared  for  the  same  trespass  as  now; 
to  which  the. wife  pleaded,  and  derived  title  in  the  same  inan- 
ner  as  now  done  by  her  and  ^er  husband,  and  alleged^  that 
the  coal  mines  in  question,  in  the  declaration  mentioned^ 
were,  at  the  time  of  niaking  the  before-mentioned  bargain 
and  sale,  by  Sir  John  Zouch,  parcel  of  the  coal  mines  by  that 
indenture  bargained  and  sold :  upon  which  point,  viz.  whe- 
ther the  coal  mines,  claimed  by  the  plaintiff,  and  mentioned 
in  his  declaration,  were  parcel  of  what  passed  under  Zoucb*9 
bargain  and  sale  to  the  persons  under  whom  the  wife  claimed, 
an  issue  was  taken,  and  found  for  the  plaintiff,  and  against 
^e  wife.    The  question  was,  whether  the  defendants,  thie 

;  .Outrn^Y.  M orewood  and  Ellen  his  vifp*  3  EasI,  :)4G> 
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husband  and  wife,  were  estopped  by  this  verdict,  and  judg- 
tiient  thereupon,  from  avemng  in  the  present  action  (con- 
trary to  the  title  so  there  found  against  the  wife),  that  the 
coal  mines  now  in  question  were  parcel  of  the  coal  mines 
bargained  and  sold  by  the  before-mentioned  indenture.  U 
was  holden,  that  the  husband  and  wife  were  so  estoj^Md* 
and,  consequently,  that  the  plaintiff  ought  to  recover.  r 

5.  Licence. 

To  an  action  of  trespass,  the  defendant  may  pleaJ,  that  b^ 
committed  the  supposed  trespass  by  leave  of  the  plaintiff. 

Where  a  person  is  licensed  to  do  an  act,  it  is  necessarily 
implied,  that  he  may  do  every  thing  without  which  that 
act  cannot  be  done. 

Hence,  where  to  trespass  against  A.  B.,  and  C.^,  for 
breaking  and  entering  plaintiff's  house,  and  continuing  there 
ten  days,  and  selling  divers  goods ;  the  defendants  pleaded, 
that  before  the  time,  when,  &c.  the  plaintiff  licensed  A.  to 
enter  the  house,  and  to  continue  therein  for  the  sale  of  his 

foods,  by  virtue  of  which  licence  A.,  in  his  own  right,  and 
L  and  d.,  as  his  servants,  peaceably  entered  the  nouae  by 
the  door,  then  open,  to  sell  the  said  goods,  and  in  and  abodt 
the  sale  of  goods,  necessarily  continued  in  the  house  far  ten 
days,  &c.  concluding  with  a  verification.  On  demtirrer,  it 
was  objected,  that  the  licence  was  personal  to  A.,  and,  coth 
sequently,  it  could  not  justify  the  entiy  of  any  other  person, 
and  at  least  it  ought  to  have  appeared  on  the  hce  of  the 
plea,  that  the  entry  of  the  other  defendants  was  neoeasaiy 
for  the  purposes  mentioned  in  the  ^licence.  But  the  court 
overruleo  the  objection,  Willes,  C.  J.  observing,  that  unless 
a  man  could  sell  ^oods  to  himself,  it  was  absurd  to  contend 
that  tins  was  a  licence  to  A.  only  to  go  into'tbe  house;  be- 
sides, it  was  highly  probable,  that  he  might  want  to  take 
'several  persons  with  him,  in  order  to  assist  in  the  sale ;  and 
this  is  sufficiently  set  forth  in  the  plea ;  for  it  is  alleged,  tiiat 
all  three  necessarily  continued  in  trie  house  for  ten  days,  to 
sell  the  said  goods ;  and  if  their  continuance  therein  were  ne» 
cessary,  their  entrance  must  certainly  be  so  too,  and  was  there- 
for^ sufficiently  alleged  (15). 

k  DcBMt  ▼.  Grover  aad  othcn,  Wilfca,  19s. 


*    (15)  lit  Hil.  13  Hen.  ?•  13.  the  distinction  is  taken  between 
tkojte  licenceti  tha'  are  given  for  pleasure,  and  those  for  profit;  that 
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Where  the  plaintiff  complains  of  several  trespasses  com- 
iKiitted  on  several  days^  and  the  defendant  pleads  a  licence, 
to  which  the  plaintiff  replies  de  injuria  sua  propria  absque 
tali  causa ;  it  is  incumbent  on  the  defendant  to  shew  a  licence 
for  each  act  of  trespass  proved  by  the  plaintiff.  In  such  case 
it  is  not  necessary  for  the  plaintiff  to  new  assign ;  for  the 
meaningf^of  the  replication  is,  that  the  defendant  committed  * 
the  several  trespasses  without  a  licence  for  each. 

Licence  to  enter  and   occppy  land  for  a  certain  time 
amounts  to  a  lease,  and  ought  to  be  pleaded  as  such". 

The  defendant  tnay  also  justify  an  entry  into  the  house  or 
land  of  another  under  a  licence  in  law.  Such  is  the  entry 
into  an  inn  or  tavern  at  seasonable  times,  an  entry  to  demand 
sent  due  lor  the  enjoyment  of  the  land^  or  to  distrain  for  the 
rent  in  arrear,  or  to  distrain  cattle  damage  feasant  Such  also 
is  an  entry  for  the  purpose  of  executing  (in  a  legal  manner) 
the  process  of  the  law ;  the  entry  of  a  remainder-man  or  re- 
versioner to  view  the  state  of  repair,  and  see  whether  any 
waste  has  been  committed  on  the  estate ;  the  entiy  of  a  com- 
moner to  view  his  cattle,  and  the  like.  Having  stated  several 
instances  in  which  the  law  permits  a  person  to  enter  the  house 
or  land  of  another,  we  proceed  tb  inquire  in  what  cases  a 

Srty  shall  be  deemed  a  trespasser  ab  initio ;  as  to  which  the 
lowing  distinctions  must  be  observed  i 

I.  Where  an  entry,  authority,  or  licence,  is  given  to  any 
person  by  law^  and  ne  abuses  it  by  the  commission  of  some 
'act,  there  he  shall  be  cMMidered  as  a  trespasser  ab  iniUo^  i.  e^ 
fiom  the  first  entry ;  for  the  law  determines  from  the  subse- 
quent act,  ^uo  ammOf  or  to  what  inteni  the  original  entry  was 
made ;  as,  if  a  person  enters  an  inn  or  tavern,  and  afterwards 
commits  a  trespass,  by  carrying  away  any  thing,  the  law 
adjudges  that  be  ent^^d  for  that  purpose;  and  because  the  act 
which  demonstiates  it  is  a  trespass,  he  shall  be  a  trespasser 
ab  initio ;  but,  in  such  case,  if  the  party  is  guilty  of  a  mere 

1  Barnetv.  B«Dt, B.  R. Trio. T.  1609.     m  Mm, per c«r.  6  H.  7. 1. ».  d«^  in 
1 1  BmI,  451.  Plowd.  649. «. 


the  fonner  are  merely  personal,  but  that  iii  the  latter  ea^,  the  per- 
aoo  to  .whom  the  licence  it  ^iven  may  take  others  with  him  ;  **  £t 
iflfint  si  on  me  license  a  avoir  un  arbie  in  son  bois,  mes  servants 
justifieront  le  sier  del  arbre  et,  Tentrer.*'  The  former  branch  of 
this  distinction  is  also  supported  by  a  passage  in  Finch's  Law,  16 
and  17,  and  the  latter  by  a  case  in  M.  13  Hen.  7*  10.  Damford*s 
note,  Wiiles,  197* 
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ncm-feasance,  as  in  the  case  of  an  entrv  into  slh  inri,  and  r^ 
fusing  to  pay  for  the  liquor  which  he  nas  consumed',  there 
he  cannot  be  considered  as  .a  trespasser  ah  tnfffo,  because  a 
mere  non-feasance  does  not  amount  to  a  trespass.  So  wher6 
one  who  has  distrained  a  beast  damage  feasant,  or  taken  an 
estray,  kills  or  works  it%  he  shall  be  deemed  a  trespasser  ab 
initio ;  but  a  refusal  to  deliver  the  beast,  on  tender  of  amends, 
being  a  mere  non-feasjance,  will  not  be  Considered  as  a  tres- 
pass with  force  ab  initio.  It  is  clear,  therefore,  that  in  order 
to  constitute  a  person  a  trespasser  ab  initio,  the  party  mult 
have  been  guilty  of  a  subsequent  act  of  trespass. 

2.  Where  the  entry^  authority,  or  licence,  to  do  any  thing 
is  given  by  the  party ^  there  although  the  person  to  whom  the 
authority  is  given  may,  by  the  commissk)n  of  subsequent  acts, 
be  a  trespasser,  yet  such  subsequent  acts  will  not  affect 
the  original  entry,  so  as  td  make  that  which  was  sancti(Hied 
by  the  authbrihr  of  the  party  complaining,  a  trespass.  In 
this  case,  therefore^  the  subsequent  acts  only  ^ill  amount  to 
trespasses^ 

6.  Process. 

An  officer  cannot  justify  the  breaking  open  an  outward 
door  or  window',  in  order  to  execute  process  in  a  civil  suit; 
but  if  be  finds  the  outward  door  open,  and  enters  that  way, 
Or  if  the  door  be  opened  to  him  from  within^  and  be  enteis, 
he  may  break  open  inward  doors,  if  he  finds  that  necessaiy, 
in  order  to  execute  -hfs  process.  And,  as  it  seems  4,  this  rute 
holds,  although  the  defendant  be  not  in  the  bouse  at  the  time; 
but  in  such  case  the  officer  must  first  demand  admittance,  and 
this  demand  must  be  pleaded  (16).  And  tlie  .officer  capMt 
justify  breaking  the  inner  doors  of  the  house  of  a  stfaoger, 
upon  Suspicion  that  a  defendant  is  there^  tO'Search  for  him.i|i 
order  to  arrest  him  on  mesne  process'. 

A.,  an  excise  officer*,  applied  to  the  commissioners  of  ex- 

.   .  .  .  , 

*        '■  »       * 

n  Six  carpeDtcrt*  cue,  8  Rep.  146.  a.  r  JohoMo  t.  Leilb^  6  Taunt.  946. 

<rOxlejT.  WattB,  i-T.  R.  la.  •  Cooper  t.  Bootb,  B.R.  T.  S5G.3. 

p  Foster^s    Diicoarie  of    Homicide^  on  error  from  (C.  B.  a  Eap.  N.  P.C. 

'  chap.  8.  a.  19.               ,.  135.  in  which  Boatock  ▼.  Sanndcn, 

'^'Ratcliffe  ▼.  Bnrtbti^  3  Boa.  k  PuU'  '  fi  Bt.  R.  919.  3  Wila^  434.  vnt 

.  993.  rilled. 


-M 


(16)   For  justificilktioDs  under  process  of  superior  a»d*  inferior 
courU)  see  ante^  tit.  ImpiisonmeDt^  p.  861—664. 
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cise  for  a  wanant  to  search  the  house  of  B.  The  commis« 
sionerSy  being  satisfied  with  the  reasonableness  of  his  sus- 
picion,  granted  a  warrant,  empowering  A.  to  enter  the  house 
of  B.,  and  seize  all  run  tea  which  should  be  there  found  frau- 
dulently concealed.  A.  accordingly  entered  B.'s  house  in  the 
day  time»  and  broke  open  a  lock  which  B.  had  refused  to 
open,  and  rummaged  his  goods,  but  did  not  find  any  tea*  In 
an  action  of  trespass  brought  by  B.  against  the  officer,  it  was 
holden,  that  upon  the  true  construction  of  the  stat  10  Geo.  1. 
c.  10.  s.  13.  the  ofhcerwas  justified,  although  there  was  not  any 
tea  found,  or  any  evidence  given  of  the  grounds  of  his  sus- 
picion. 

In  an  action  against  a  sheriff  for  breaking  and  entering 
plaintifi'*s  house,  and  staying  therein  three  weeks,  the  de- 
fendant pleaded  a  justification  under  process  as  to  breaking 
and  entering,  and  staying  in  the  house  twenty-four  hours^ 
The  plaintiff,  admitting  the  writ,  replied  cfe  injuritt  su&  pro^ 
prid  absque  residuo  causes.  The  defendants  proved  their 
justification ;  but  it  appeared  that  tlie  officer  continued  in  the 

ElaintifTs  house  be3rond  twenty-four  hours.  Lord  Ellen- 
orough  was  of  opinion,  that  the  plea  applied  to  the  whole 
declaration,  and  that  if  the  plaintiff  meant  to  rely  upon  the 
excess  beyond  the  twenty-four  hours,  he  ought  to  have  said 
so  by  a  new  assignment.  The  residue  of  the  cause  men- 
tioned in  the  plea  was  alone  put  in  issue,  and  the  length  of 
time,  during  which  the  officers  remained  in  the  house,  was 
rendered  immaterial. 

7.  Right  of  Way  (17). 

To  trespass  qu»  cL  fr.  the  defadant  may  plead  a  right  of 
way  over  the  locus  in  quo,  and  that  in  the  exercise  of  such 
right  he  committed  the  trespasses  complained  of. 

There  are  four  kinds  of  ways' ;  1.  a  footway ;  2.  a  horse- 
way,  which  includes  a  footway ;  3.  a  carriageway,  which  in- 
cludes both  horseway  and  footway ;  4.  a  driftway. 

Although  a  carriageway  comprehends  a  horseway,  yet  it 
dpes  not  necessarily  include  a  drittway '.   It  is  said^,  however, 

t  Monpriirmtt  ▼.  Sinitb,  3  Cftmp.  N.     x  Ballard  ▼.  Dyton^  i  Taunt.  R.  979. 
.    P.  C  J75.  y  Per  Chambre,  J.,  S.  C. 

a  1  Iml.  66.  a. 


(17)  For  riffht  of  common,  see  ante,  tit*  Common,  and  tit.  Re- 
l^evin,  pleas  m  bar  to  avowry  for  damage  feasant,  p.  U17-  For 
'right  of  fishery,  see  ante,  tit.  Fish^ryi  p.  774. 
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that  evidence  of  a  darria^way  is  strong  preSuffiptiTe  ew* 
Hence  of  the  grant  of  a  dnftway. 

These  wayis  are  either  public,  or  highways  for  aH  persons^ 
br  private  ways  (18). 

An  hi|g[hway  (termed  iii  Law  French  chimin)  is  a  way  for 
all  the  king's  subjects  to  pass  and  repass*.  It  is  called  re^ 
9ia,  or  the  King's  highway,  although  the  king  can  only  claim 
k  passage  for  himse^  and  his  subjects ;  for  the  freehold  and 
the  profits  growing  there,,  as  trees^  and  other  things,  are  in 
the  lord  of  the  soil* 

Where  the  dwhe^  of  l&nd  builds  houses  upon  it%  fonnim; 
a  street,  which  be  permits  to  be  used  as  an  highway, although 
-an  absolute  transfer  of  the  property  in  the  sou  cannot  be  pre- 
sumed, yet  a  dedication  of  the  way  to  the  public  will  be  pre- 
sumed, so  far  aS  the  public  have  occasion  for  it,  foi  the  pur- 
pose of  passing  and  repassing  along  the  same.  But  i^roof  of 
a  bar  baying  been  placed  across  the  street^,  at  the  tini^  when 
the  street  was  made,  even  although  such  bar  may  have  been 
aubsequently  destroyed,  will  rebut  the  presumptibh  of  a  de- 
dication to  the  public ;  for  it  must  appear  that  the  dedication 
was  made  openly,  and  with  a  deliberate  purpose.  N.  There 
icanhot  be  a  partial  dedication  to  the  public^  although  there 
mav  be  a  grant  of  a  footway  only^.  I'ennitting  the  public 
to  have  the  free  use  of  a  way  in  a  street  in  London  for  six 
.years,  has  been  holden  sufficient  evidence  of  a  dereliction, 
where  no  bar  has  been  put  up^ 

s  Termi  de  U  Ley  ▼.  Chimiii,  Bro* 

Abr.  Chimin,  pi.  9,  tu,  ii. 
.  •  L«d«T  Sh«»h^d,  Sir.  iu04. 
b  RoberU  V.  Kal'rt.Sttrrey  Lest  Aii. 

1808,  conm  Heaih^  J.,  i  Camp.  Ni 

P.  C.  868. 
e  S.  C. 
'  d  Per  Lord  Krayon,  C.  J.  Tnntefi  of 

Rofby  Charity  r.    Mcrrvwcalher, 

Iliddleiex  Sittinga,  May  90lh,  1790. 

It  Eaat,  376.  n.    N.  Thia  waa  the 

case  of  a  tboronghfare.  Bat  where 

toe  plaintiir  erected  a  atrect,  h>ad- 

^ny  oilt  of  a  hifhway,  acrosa  bit  own 

rloae^  and  terminatinic  at  the  edge 

«f  the  defcodaat^a  aiQoining  cIom, 


which  vaa  acporated  from  the  end 
of  the  atreet  far  91  yeara,  (doring 
10  of  which  the  bomca  wrre  eoaa- 
pl^tcd,  and  %ke  atrcet  paUidy 
watched,  cleanacd,  and  ligbtcd,  and 
hotk  fooKraya,  and  half  th^  hofOe- 
iray  thctcof  pared,  at  tbo  oxpeoae 
of  the  iohabitanta,)  by  the  defend- 
ant*a  fence ;  it  woa  boMen  that  this 
atreet  woa  not  ao  dedicated  |o  the 
public,  that  the  defendant  pnlling 
down  hia  fence  might  enter  U  at  the 
end  a^iouiing  to  hia  land,  and  oaa 
it  aa  a  highway.  Woedycr  ▼.  Hod- 
den, 5  Tannt.  185.  See  fc.  t!  Bur, 
4  Camp.  16. 


1^ 


..^ 


(18|  **  If  a  way  leads  to  a  market,  and  is  a  common  wa^  for  ail 
trereliers,  and  communicates  with  a  great  road,  it  is  ao  highway  i 
but  if  it  leads  only  to  a  church,  to  a  prifate  house,  or  Tillase,  or  to 
fii*1dB^  it  is  a  private  way.  Bat  this  is  matter  of  fact»  and  mock 
depends  on  reputation***.  Per  Hale»  C«  J.  .Austin's  case^  Ventr«  ISft 
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• 

I'respaift  for  dnteriog  plamtiff^f  doae*  and  puUiiig  down  a 
gate.  Plea,  that  there  was  a  public  footway  OYei*  the  locus 
in  f  no,  and  because  ,the  gate  was  wrongfully  erected  acroBs 
Ihe  same,  the  defendant  pulled  it  down.  It  appeared  in  evi- 
dence, that  the  gate  in  question  had  been  recently  put  up  in 
a  place  where  a  similar  gate  had  formerly  stood,  but  where, 
for  the  last  twelve  years,  there  had  been  none.  It  was  there- 
upon contended,  for  the  defendant,  that,  from  suffering  the 
gate  to  be  down  so  long,  and  permitting  the  public  to  use  the 
way,  without  obstruction  for  so  many  years,  the  plaintiff,  and 
those  under  whom  he  claimed,  must  be  ctrhsidered  as  having 
completely  dedicated  the  way  to  the  publid,  ahd  that  the  gate 
could  not  be  replaced.  The  plaintiff,  however,  had  a  verdict, 
which  the  Court  of  King's  Bench,  the  following  term,  refused 
to  set  aside. 

A  private  way  is  a  right  which  one  or  more  persons  |iave 
of  going  over  the  land  of  another.  This  may  be  claimed 
either  by  grant,  prescription,  custom,  by  express  reservation, 
as  necessarily  incident  to  a  grant  of  land,  or  by  virtue  of  an 
enclosure  act 

1.  By  Grant. — A  private  way  may  be  claimed  by  grant  x 
as  if  A.  grant  that  B.  shall  have  a  way  from  C.  through  such 
a  close  (belonging  to  A.)  to  M%  So  if  A.  covenants  that  B. 
shall  enjoy  such  a  way,  it  amounts  to  a  grant^ 

Under  the  grant*  *'  of  a  free  and  convehieni  w4y  in^  through, 
and^over  a  slip  of  land,  leading  from  nw  ¥  i  ,  ,  to  f  •  , 
with  liberty  to  make  and  lay  causeways,  &c.  and  to  use  the 
same  with  carriages,  and  t6  car^y  coals,  &c.'*  the  grantee  has 
a  right  to  make  any  such  way  ai  is  necessafy  for  the  carrying 
that  commodity,  e.  g,  a  framed  waggon*way. 

-  Under  the  grant  of  a  Way  from  A.  to  B.^  in,  through,  and 
along  a  particular  way,  the  grantee  is  not  justified  in  making 
a  transverse  road  across  the  same. 

If  a  person  has  a  way  through  a  closed  in  a  particular  di- 
rection^  and  he  afterwards  purchases  other  closes  adjoining, 
he  cannot  extend  the  way  to  those  closes. 

In  pleading  a  fight  of  wdy  under  a  grant,  regularly  there 
ought  to  be  a  profert  of  the  deed ;  but  if  the  deed  has  been 
lost^  '*  by  time  or  accident,**  it  may  be  so  stated  in  the  plea, 
and  that  will  dispense  with  the  necessity  of  a  profert    ' 

e  liethbridgc  t.  Winter,  l  Camp.  N.  1i  S.  C. 

•      P.  C.  963.  1  ]  Rol.  391 . 1.  SO.    I  Mod.  190. 

.  i  9  Ler.  905.  k  Read  ▼.  Brookmiy  sT.  R.  ifl* 

C  Sesbvoac  r.  Cbritliaii,  l  T.  R   560. 
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At  common  law»  the  right  to  repair  is  incident  to  the  grant 
of  a  way*. 

A.  granted  toB.°*»  his  heirs»  and  assigns,  occupiers  of  cer* 
tai^  houses  abutting  on  a  piece  of  land  about  eleven  feet 
wide  (which  divided  those  houses  from  a  house  then  belongs 
ingto  A.]>  the  right  of  using  the  said  piece  of  land  as  a  foot 
or  carriage  way,  and  gave  nim  ''  all  other  powers,  &c.  inci- 
dent or  necessary  to  the  enjoyment  of  the  way;*'  it  was 
bolden,  that  under  the  terms  of  this  grant,  the  grantee  was 
entitled  to  put  down  a  flag-stone  upon  the  piece  of  land  in 
front  of  a  door  opened  by  him  out  of  bis  oouse  into  this 
piece  of  land;  Chambre,  J.  observing,  that  the  nature  of  the 
thing  was  material  in  considering  the  effect  of  the  words. 
The  way  was  granted  for  the  occupation  of  a  dwelling-house, 
and  the  grantee  ou^ht  to  have  every  thin^  needful  for  the 
occupation  of  his  dwelling-house,  he  ougnt,  therefore,  to 
have  the  opportunity  of  repairing  the  way  in  such  a  manner, 
that  it  should  not  be  wet  or  dirty,  when  he,  or  his  family,  or 
his  visitors  enter.  If  any  inconvenience  had  been  occasioned 
to  the  grantor,  it  might  make  a  difference ;  but  that  was  not 
the  case  here,  nor  was  it  to  be  feared  that  any  right  could 
hereafter  be  set  up  in  respect  of  the  soil,  in  consequence  of 
this  stone  having  been  put  down ;  for  the  precise  extent  of 
the  road  was  pointed  out 

A  person  having  a  private  way  over  the  land  of  another', 
cannot,  when  the  way  is  become  impassable  by  the  over^ 
flowing  of  a  river,  justify  going  on  the  adjoining  land,  al-- 
though  such  land,  together  with  the  land  over  which  the  way 
is,  both  belong  to  the  grantor  of  the  way  (19). 

2.  By  PrescriptioTL — ^A  private  wa^  may  also  be  claimed 
by  prescription®,  e.  g,  that  defendant  is  seised  in  fee  of  a  cer- 
tain messuage,  and  that  he,  and  all  those  whose  estate  he  has 
in  the  said  messuage,  have,  from  time  immemorial,  had  a  foot* 
way,  &C.  (as  the  case  may  be)  from        ■      to     i  ■ 

From  the  words  in  italics,  this  plea  is  termed  prescribing 

1  Scmbl.  1  Saaad.  393.  Admitted  per    m  Gerrard  ▼.  Cooke,  8  Bos.  St  Pal.  N. 
Heath  and  Chambre,  Js.  iu  3  Bos.  *      R.  lOQ. 

St  Pol.  N.  R.  109.  n  Taylor  ▼.  Whitehead,  Doof .  744- 

o  Rastairs  Eotr .  6l7*  pi*  5.  «d.  «d. 


(19)  "  Highways  are  governed  by  a  different  principle.  Th^ 
are  for  the  public  senriee,  and  if  the  usual  track  is  impassable,  it  is 
for  the  general  good  that  people  should  be  entitled  to  pass  in 
another  line.*'    Per  Ld.  Mansfield,  C.  J.  S.  C. 
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in  a  que  ^tete.  A  right  of  way  being  an  eaaement  merely^ 
^nd  not  an  interest,  it  is  not  proper  to  lay  the  way  as  appen^ 
dant  or  appurtenant '. 

If  the  defendant  be  a  particular  tenant,  as  tenant  for  ye^rs 
under  a  person  who  is  entitled  to  a  way  by  prescription  for 
himself  and  his  tenants,  the  plea  must  set  forth  the  seisin  in 
Fee,  the  prescription,  and  the  demise  from  the  tenant  in  fee  to 
the  defendant,  in  conformity  to  the  rule  of  pleading,  that 
wherever  a  particular  estate  is  pleaded,  it  must  be  i^ewn  and 
derived  from  the  fee^. 

Unity  of  possession  of  the  land  to  which  a  way  is  appur-* 
tenant  by  prescription,  and  of  the  land  over  which  the  way 
is,  will  extmguish  the  way ;  for  the  prescrription  is  gooe^  am 
the  way  is  against  common  right'. 

As  from  an  adverse  enjoyment  of  a  way  for  twenty  yeaii, 
or  upwards",  a  right  by  grant  may  be  presumed,  it  is  in  many 
cases  advisable  to  claim  the  way  under  a  non-existing  grant, 
as  well  as  by  prescription,  lest  proof  of  unity  of  possession, 
at  some  distant  point  of  time,  should  destroy  the  title  by  pre-* 
iBcription*  (*20). 

A  claim  of  a  prescriptive  right  of  way  from  A.",  over  the 
defendant's  close  unto  D^,  is  not  supported  by  proof  that  a 
close  called  C,  over  which  the  way  once  led,  and  which  ad- 
joihs  to  D.,  was  formerly  possessed  by  the  owner  of  close  A. 
and  was  by  him  conveyed  in  fee  to  another  person,  without 
reserving  the  right  of  way,  for  thereby  it  appeafs  that  the 
prescriptive  right  of  way  does  not,  as  claimed,  extend  unto 
D.,  but  stops  short  at  C. 

But  where  in  trespass  qu.  cLfr.'  the  defendant  prescribed 
for  an  occupation  way  from  his  own  close  "  unto,  through, 
and  over '  the  locus  in  quo,  to  and  unto  a  certain  highway, 
&c.,  it  was  holden,  that  such  plea  might  be  sustained,  though 
it  appeared  that  one  out  of  several  intervening  closes  was  in 
the  possession  of  the  defendant  himself. 

In  trespass   for  breaking  gates^  and  entering  plaintiif's 

p  Godley  r.  Fritb,  Yelv.  159.  s  Campbell  ▼.  WiImid,  3  £ut,  995. 

t|  Scilly  V.   Dally,  D*.  P.  Salk.  569.  t  SeeaT.  R.  157. 

Cartb.  4«5.  Ld.  Raym.  331.    Judg.  u  Wright  v.  Rattray,  I  EnVu  R.  377. 

mctU  affirmed  on  errur;  recognised  x  Jackson  v.  Sbillito,  Trin.  33  G.  3. 

in  3  Wils.  73.  C.  B.  cited  1  Eaft*t  R.  381. 

t  1  Roll.  Abr.  '935.  (C.)  pi.  8. 


(90)  See  ante,  p.  1045,  n.  (3). 
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doee^^  defeddonl  proved  a  preaeriptaon  to  itpe  «  way  io  Iha 
loGus  in  quo^  for  the  inhabitants  or  Water-Eatoo,  and  oiker 
towns,  to  go  to  Leighton  and  Woburn.  The  prescription  in 
defendant's  plea  was  for  the  inhabitants  of  Water^Eaton  omly. 
^mbyn,  J. — ^'  The  proving  more  does  not  vitiate  the  prescrip- 
tion.     Verdict  for  defeimant. 

Evidence  of  a  prescriptive  right  of  way  for  all  manner  of 
carriages,  does  not  necessarily  prove  a  right  of  way  for  al^ 
manner  of  cattle*  (21). 

3.  Bv  Custom.'^A  custom  that  every  inbabititit  of  such 
a  vill  shall  have  a  way  over  such  land»  either  to  church  ot 
Co  market,  is  good,  because  it  is  but  an  easementj  and  -  not 
a  profit 

A  tithe-owner  is  entitled  to  make  use  of  the  road  ordinariljr 
iised  for  the  ordinary  occupation  of  the  dose  in  which  the 
tithe  is  taken\  but  he  cannot  justify  carrying  his  tithes  home 
by  any  other  road,  although  the  farmer  himself  may  have 
used  it  for  the  occupation  of  his  farm^ 

4.  By  express  Resenaiion.'^A  right  of  way  may  be 
claimed  by  express  reservation ;  as  where  A.  grants  land  to 
another,  reservmg  to  himielf  a  way  over  such  land. 

5.  For  Necessity. '^If  a  person  havii^  a  close,  bounded  on 
every  side  by  his  own  land,  grants  the  close  to  another,  the 
grantee  shall  have  a  way  to  the  close,  as  incident  to  the  grant, 
or,  as  it  is  sometimes  termed,  a  way  of  necessity;  for  odiei^ 
wise  he  cannot  derive  any  benefit  from  the  grant*. 

If  A.  has  four  closes  lying  together,  and  sells  three  of 

y  Fountain  ▼.  Cook  and  otbcn,  Back-  a  Admitted  in  Cobb  ▼.  Sctbj,  9  N.  R. 

4ngbain  Snm.  An.  1737.  Seij.  Locdi*  466.    Soe  alto  1  Bnlftr.  los. 

MS.  b  A^indgcd,  8.  C. 

t  Ballard  v.  Dyion,  1  Tanat.  R.  379.  c  8  Rol.  Ahr.  60.  pi.  17. 


(91 1  Extent  of  the  nasge  is  eridence  of  a  right  only  commcDsii* 
fste  with  the  use.  Hence  use  of  a  way  for  carriages  and  pigs,  if 
not  proof  of  a  right  of  wav  for  oxen.  Per  three  judges,  S.  C«; 
Chambre,  J*  contnu  **  1  have  always  conaidered  it  as  a  matter  of 
eridenee,  and  a  proper  anestion  for  a  jury,  to  find  whether  a  right 
of  wsy  for  cattle  is  to  be  presumed  from  the  usage  proved  fors 
cartway.  Consequently,  altnough  in  certain  cases  a  general  wi^ 
for  carriages  may  be  good  evidence^  from  Which  a  jury  may  infer  a 
right  of  &s  kind,  yet  it  is  only  evidence ;  and  they  are  to  compsre 
the  reasons  which  thev  have  for  forming  an  opinion  on  either  side.** 
Per  Sir  J.  Mansfield,'  S.  C. 


/ 
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them  to  B.,  raervtng  tUe  nidd)e  clote^  to  which  A.  hat  not 
amy  waVy  except  through  one  of  those  closet  which  he  soldg 
idthoagfa  he  lesenred  not  an^  way,  yet  A.  shall  have  a  way 
to  the  middle  close,  as  reserved  to  him  by  operation  of  law' ; 
and  unity  of  possession  will  not  extinguish  this  species  of  way\ 

J.  S.,  as  a  trustee,  conveyed  land  to  another,  to  which  there 
was  not  any  wav,'«Kcept  over  the  trustee's  land;  it  was 
hplden,.  that  a  right  of  way  passed  of  necessity,  aa  incidental 
to  the  grant  ^ 

If  A.,  the  owner  of  a  close  over  which  there  is  a  right  of 
way  >,  plough  up  die  way,  and  assign  a  new  way,  any  person 
may  iustify  using  the  new  way  as  k>ng  as  it  lies  open;  but  if 
A.  afterwards  stops  up  the  new  way,  the  removal  of  the  ob- 
struction to  the  new  way  cannot  be  justified,  as  will  appear 
from  the  foUowing  caie ; 

A.,  the  owner  of  a  plose  situate  within  a  close  belonging 
to  B.  \  had  a  prescriptive  right  of  way  through  B/s  close  to 
his  own :  twenty-four  years  before  action  brought,  B.  had 
atopped  up  this  way,  and  made  a  n^w  way,  which  had  been 
mea  ever  since,  but  latterly  B.  stopped  up  the  new  wavt 
in  an  action  brought  by  B.  against  A.  for  going  over  the 
new  way,  it  was  holden,  that  A.  could  not  justify  using  this 
way  as  a  way  of  necessity,  but  that  he  should  either  have 

S:>ne  the  ola  way,  and  thrown  down  the  enclosure,  or 
rought  an  action  against  B.  for  stopping  up  the  old^  way. 
The  new  way  was  only  a  way  by  sufference  during  the 
pleasure  of  both  parties,  and  A.,  by  stopping  it  up,  deter* 
mined  his  pleasure. 

A  way  of  necessity  exists  after  unity  of  possession  of  the 
close  to  which,  and  the  close  over  which,  and  after  a  subse- 
quent severance. 

If  a  person  purchases  dose  A.,  with  a  way  of  necessity 
thereto  over  close  B.,  a  stranger^s  land,  and  afterwards  pur* 
chases  dose  B.,  and  then  purchases  close  C,  adjoining  to 
close  A.,  and' through  which  he  may  enter  close  A.,  and  then 
selU  close  B.,  without  reservation  of  any  way,  and  then  sells 
closes  A.  and  C.,  the  purchaser  of  close  A.  shall  nevertheless 
have  the  ancient  way  of  necessity  to  close  A.  over  close  B.^ 

Having  detailed  the  several  methods  by  which  ai'  patty  may 
entitle  himself  to  a  way  over  the  land  of  another,  it  may  not 

4  Per  pur.  in  Clarke  t.  Cogire,  Cro.  f  Howten  t.  Frtarton,  8  T.  R.  SO. 

Jsc.  170.  g  Home  r.  Widlake,  Yelr.  141. 

e  lb.  aod  ^eaadeley  t.  Brook,  Ceo.  Jtc.  h  Rei; noldi  r.  £dwardi,  Willes,  ffSg, 

190-  a  Biickby  T.  Ci^lef,  «  T«ont.  9ih 
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be  improper. to  subjoin,  a  few  remarks  relative  to  the  form  of 
pleading  a  right  of  way,  and  of  replying  thereto, 

Pleading  Right  of  Way. — ^In  pleading  a  right  of  way,  the 
defendant  ought  to  shew  the  nature  of  the  way,  i.  e.  whe- 
ther it  be  a  footway,  horse-way,  or  carriage-way ;  otherwise 
-the  plea  wiH  be  bad,  on  demurrer ^  for  uncertainty:  this 
rule  applies  both  to  public  and  private  ways ;  but  in  other 
lespects,  the  form  of  pleading  a  public  highway  is  more  gene- 
ral than  that  of  pleading  a  private  way.  Hence,  it  has  been 
holden,  that  in  a  plea  of  a  public  highway,  it  is  not  necessaiy 
to  state  either  the  place3  from  which  and  to  which  it  leads  \ 
or  that  3uch  way  has  existed  from  tim^  immemoriaP.  It  is 
sufficient  to  state  compendiously,  that  it  is  a  public  highway; 
but  in  pleading  a  private  way,  the  terminus'  a  quo^  and  lirr 
minus  ad  quem,  ought  to  be  set  forth*. 

In  replying  to  a  plea  of  right  of  way,  the  plaintiflF  either 
admits  the  right,  and  new  assigns,  e.  g.  extra  viam^  or  that 
the  plaintiff  has  used  the  way  in  a  different  manner  than  that 
to  which  he  was  entitled ;  or  he  denies  the  right ;  and  here 
|t  is  to  be  observed,  that  in  denying  the  right  the  plaintiff 
must  traverse  it  specially,  in  conformity  to  the  rules  of  plead- 
ings which  do  not  allow  the  general  traverse  de  injuria  sua 
propria  absque  tali  causa  to  be  pleaded  in  cases  where  the 
defendant-  insists  on  a  right" ;  and  which  rule  holds  as  well 
where  the  defendant  justifies  by  command  of  another  claim- 
ing the  right,  as  where  he  insists  on  the  right  in  himself*. 

To  a  plea  claiming  a  right  of  way,  the  plaintiff  may  trsv 
verse  the  right,  and  give  in  evidence  that  the  way  bad  been 
stopped  up  by  order  of  two  J.  P.  under  the  stat  13  6. 3. 
c.  78.  s.  19.  and  55  Geo.  3,  c.  68.  (22)  and  that  defendant 

I  Alban  ▼.  BroatnaU,  Yc\w.  |63.  n  Ruishbroolce  ▼.  Punoxc,  4  Ccon.  ]6. 
k  Room  ▼.  Bardio,  I  H .  91. 35 1 .  Cromte^s  cma^  h  Rep.  6^.  b.  Cooper 

I  AapiailaUv.  BrowttjdT.  R.sGS.  ▼.  M cuke,  Wtl let,  M* 

msLeoD.  10.  o  Cockeri  11  r.  Armstrong,  Wil  let,  99. 


(23)  By  Stat.  55  Oeo.  3.  c.  68.  after  reciting  sec.  19-  of  13  Geo.  3, 
c.  78.  and  that  it  is  expedient  that  more  public  notice  should  be 
given  of  orders  for  diverting  and  stopping  up  highways,  and  aluo 
that  a  greater  facility  of  appeal  should  be  given  against  each  orders, 
iind  that  J.  P.  should  have  power  to  stop  up  unnecessary  highways, 
it  is  enacted,  that  so  much  of  the  act  of  the  13th  of  the  King  as  is 
therein  before  recited  shall  be  repealed,  and  by  s.  2.  it  is  enacted, 
that  **  when  it  shall  appear  upon  the  view  of  two  or  more  J.  P. 
that  any  public  highway,  bridleway,  or  footway,  &c.  may  be 
diverted,  so  as  to  make  the  same  nearer  or  more  commodious  to  the 
publiCf  and  ^he  OTyners  of  the  lands  through  whicli  such  new  high* 
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committed  the  trespasses  complained  of  after  Ae'way  was  so 
stopped  up.  \ 

But  a  plaintiff  could  not  have  availed  himself  of  such  an  or- 
der.ninder  the  13  Geo.  3.  c.  78.  unless  it  had  appeared  that  the 
order  ha<d.  pursued  the  form  prescribed  in  the  schedule  to 
which  the  enacting  part  of  the  lOth  section  referred^,  e.  g.  the 

p  paTison  T.  Gill,  i  Eait,  S4. 

way,  &G.  is  proposed  to  be  msde,  shall  consent  thereto*  by  writing 
under  their  han<k  and  sealtf,  it  shall  be  lawful,  by  order  of  such  J.  P, 
at  special  sessions,  to  divert  and  tum»  and  stop  up  such  footway, 
and  to  divert,  stop  up,  and  sell  such  old  highway,  or  biidleway, 
and  to  purchase  the  m-ound  for  such  new  highway,  &c.  in  the  man* 
ner,,and  subject  to  the  exceptions  and  conditions  prescribed  in  the 
atatute  13  Geo.  3*  c.  78.  with  regard  to  highways  to'  be  widened 
and  diverted  ;  and  also  when  it  shall  appear  upon  the  view  of  two 
J.  p.  that  any  public  highway,  &c.  is  unnecessary,  they  may  by 
order,  stop  up  and  sell  the  same,  subject  to  the  conditions  men<« 
tioned  in  the  13  Geo.  3.  c.  7B.  in  regard  to  highways,  to  be  widened 
and  diverted  ;  except  that  the  money  arising  from  such  sale  shall 
be  paid  to  the  surveyors  towards  the  repairs  of  the  highways  of  the 
parish ; —provided  that  in  the*  several  cases  before  mentioned,  a 
notice  in  the  form  {^iven  in  a  schedule  to  this  act,  shall  be  affixed 
by  the  side  of  the  highway,  &;c.  and  inserted  in  one  or  more  news- 
papers of  the  county,  for  three  successive  weeks  after  the  making  of 
'jiuch  order,  aqd  a  like  notice  shall  be  affixed  to  the  dopr-of  the 
'  parish  church  on  three  successive  Sundays  subsequent  to  the  order, 
and  the  notices  having  been  so  published,  the  order  shall  at  the 

Suarter  sessions  next  after  the  expiration  of  four  weeks  from  the 
rst  day  on  which  such  notices  shall  have  been  published,  ha 
returned  to  the  clerk  of  the  peace  in  open  court,  and  lodged  with 
hips,  and  the  said  order  shall  at  such  quarter  sessions  be  confirmed 
and  inrolled.  Sect.  3.  gives  a  power  of  appealing  to  persons  ag^ 
grieved  by  such  order,  or  by  the  inclosure  of  any  road  or  highway,  by 
virtue  of  any  writ  ad  quod  damnum,*  to  the  said  quarter  sessions, 
(that  is,  the  quarter  sessions  next  after  the  expiration  of  four  weeks 
from  the  first  day  on  which  the  notices  shall  nave  been  published,) 
upon  giving  ten  days  notice  in  writing  to  the  surveyor  and  also  affix* 
iug  such  notice  to  the  door  of  the  parish  church.  And  by  s.  4.  if  no 
appeal  be  made,  or  being  made,  such  orders  shall  be  confirmed,  the 
ways  may  be  stopped  and  the  proceedings  shall  be  Conclusive  to  all 
.  persons,  and  tlie  new  highway,  &c.  shall  be  and  continue  a  public 
highway,  &c.  but  the  old  highway,  &c.  shall  not  be  inclosed  until  the 
new  highway,  &c.  shall  be  completed  and  put  into  g^ood  condition, 
and  so  certified  by  two  J.  P.  upon  view.  This  certificate  is  to  be 
returned  to  the  clerk  of  the  peuce,  and  by  him  inrolled  amongst  the 
records  of  the  quarter  sessions  next  after  such  order  shall  hav^ 
been  confirmed  and  inrolled. 

*  See  Bex  v.  Justicet  of  Biick9^  9  Maule  and  Selwyn,  930. 
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length  aad  ttteadtb  of  the  new  roed  musthaTe  heen  9H  cot 
in  die  order ;  otherwise  the  order  would  have  been  b^,  an4 
advanta^  might  have  been  taken  of  the  defect  in  a  coUateial 
IHOceeding. 

And  further,  as  by  the  same  lectioD  of  that  statute  the 
J.  P.  had  only  joriadictioD  conferred  on  tliM^  in  a  givep 
case,  viz.  to  dhert  an  old  road,  so  as  to  make  it  nearer 
or  more  commodious  to  the  public,  that  is,  by  making  a 
new  road  (23);  it  was  necessaiy  that  it  should  appear, 
that  a  new  highway  had  b^en  made  in  lieu  of  theold  hirii« 
way;  merely  widening  an  old  highway,  by  the  addition 
of  detached  pieces  of  land  adjoining  to  one  side  of  it  (the 
tfirmitn  a  quo  and  ad  quern,  and  the  miection  of  it,  remaining 
the  same  as  before^)  was  not  considered  as  diverting  an  ^ 
highway,  or  making  a  new  highway  within  the  meaning  of 
that  statutes  and  iq  sucl|  case,  although  the  order  of  the  J.  P. 
was  r^ular  on  the  face  of  it,  stating,  ^at  a  new  highway  ha4 
been  made  in  lieu  of  the  old  one,  ahd  although  such  order 
bad  been  confirmed  on  appeal  by  the  quarter  sessions,  yet  it  was 
competent  to  the  defendant  to  prove  that  a  new  highway  was 
not  m  fact  made ;  for  the  J.  P.  cannot  give  Jp  themselves  a 
jurisdiction  in  a  particular  01136^  b^  finding  that  as  a  hd 
which  }B  not  really  the  fact, 

8.  Tender  of  Amends. 

At  the  common  law',  if  a  person  brought  an  action  of 
tnmass  for  taking  away  his  beasts,  or  other  goods,  tofider  of 
imflocient  amends  before  action  brought  was  not  a  liar;  be? 
cause  the  party  making  ^he  tender  was  not  the  owner  of  tbp 
goods,  as  in  the  case  of  ^  distress  (24),  but  a  trespasser  tc) 

^  Welch  ▼.  Nasb,  8  Eai t,  994.  See  alto  r  9  Itmv  107, 

Dc  Ponthieu  v,   Penayfcalber,  S 
Ttont.  634. 


(23)  The  power  to  shut  ap  roads  is  given  only  where  there  ia 
a  new  road  to  be  set  out.     P^  v.  Howard,  M*  23  G.  3*.  B*  R* 

Cald.  9i>3, 

(24)  VVith  i^pect  tp  distresses,  either  for  rent  arrear  or  daman 
feasant,  the  law  is*,  tl»t  if  a  tender  is  mad?  before  the  taking  the 
distress,  the  taking  is  wrongful ;  it^l^fte^  the  taking,  and  before  im^ 
pounding,  the  detainer  is  wrongful.  But  a  tepder,  after  impound- 
ing, comes  too  late.  Hence,  in  pleading  a  tender  of  amends  to  tm 
avowry  for  damage  feasant,  it  ought  to  apnear  on  the  iace  of  th^ 
plea,  that  the  tender  was  before  impounding.  The  clause  ti| 
stot,  91  Jac,  I.e.  16.  s.  5.  bath  not  made  any  altenrtion  in  tbia 
respect,  for  that  clause  is  confined  to  actions  of  trespass  f- 

•  o  fast  197.  f  Al|sa  ?.  BaylfyylLa^w.  )Sy$, 
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Virhom  the  law  did  not  shew  any  favour.  Bat  now;  by  stat« 
31  Jac.  1.  c.  16.  &  5.  **  In  all  actions  of  trespass  quare  clau^ 
sum  f regit  J  wherein  the  defendant  shall  disclaim  in  his  plea» 
to  make  any  title  or  claim  to  the  land,  and  the  trespass  be 
by  negligence  or  involuniaryt  defendant  may  plead  a  di»- 
ckumer,  and  that  the  trespass^ was  by  n^ligence  or  inyo- 
luntarv,  and  a  tender  of  sufficient  amenda  before  action 
brought" 

To  this  plea  the  plaintiiT  may  reply  a  latitat  sued  out% 
With  an  intention  to  declare  in  trespass  before  the  tender. 


SB 


V.  Costs. 

The  statute  of  Glorfcester  baring  given  costs  in  all  cases 
where  damages  were  recoverable*  it  rollowed  as  a  necessary' 
consequence,  that  whierevet  the  smallest  damages  were  reco- 
vered, the  plaintiff  obtained  his  full  costs.  This  was  pro- 
ductive of  so  much  inconvenience,  by  encouraging  vexatious 
suits,  that  the  interposition  of  the  Ic^slature  was  deemed 
necessary,  in  order  to  confine  the  operation  of  the  statute  of 
Gloucester.  For  this  purpose  it  was  enacted  by  stat.  S2  & 
Sd  Car.  2.  c.  9.,  that  '*  in  all  actions  of  trespass,  assault  and 
battery  (25)^  and  other  personal  actions,  wherein  the  judges 
at  the  trial  of  the  cause,  shall  not  find  and  certify  under  his 
hand,  upon  the  back  of  the  record,  that  an  assault  and  battery 
was  proved,  or  that  the  freehold  or  title  of  the  land  mentioned 
in  the  plaintiff's  declaration,  was  chiefly  in  question;  the 
plaintiff,  in  case  the  jury  shall  find  the  damages  to  be  under 
the  value  of  forty  shillings*  shall  not  recover  more  costs  of 
suit  than  the  damages  so  found  shall  amount  unto/' 

Notwithstanding  the  general  words*  "  other  personal  ac- 
tions," this  statute  has  been  uniformly  construed  to  be  con- 
fined to  the  two  specie^  of  actions  therein  specially  named, 
▼iz.  trespass,  and  assault  and  battery ;  and  that  the  action  of 
trespass  is  confined  to  trespass  quare  clmtsum  fregit^  whereia 
the  freehold  or  title  to  the  land  may  come  in  question. 

•  Watit  ▼.  Baker,  Cro.  Car.  964.  t  Salk.  so9.     Milbume  y.  Reade,  n 

WilB.  3)23.  per  WUlet,C.  J. 


(^5)  For  the  cases  oti  thi^  statute  r«>]atiny  to  tssauU  and  batt9r%> 
sev  ant«,  p.  40. 

TOIk.    II.  Q   il 
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It  ipay  be  laid  down  as  a  general  rule»  that  all  actions  quare' 
clausum  fregity  wherein  the  plainti^  merely  declares  for  an 
injury  to  the  freehold,  or  to  something  growing  upon*,  or 
affixed*  to  the  freehold,  as  breaking  a  lock  affixed  to  plain- 
tiff**8  gate^,  are  within  the  statute.  And  this  rule  nolds, 
although  the  declaration  charges  the  defendant  with  taking 
and  carrying  away  a  portion  of  the  freehold,  provided  such 
taking  and  carrying  away  be  merely  a  mode  or  qualification 
of  the  injuiy  done  to  the  land. 

In  an  action  of  trespass  quare  clausum  f regit* ^  it  was  stated 
in  the  first  count,  that  the  defendants  broke  and  entered  the 
close  of  the  plaintiffs ;  and  the  grass  of  the  plaintiffs,  there 
then  growing,  with  their  feet  in  walking  trod  down,  spoiled, 
and  consumed,  and  dug  up  and  got  divers  large  Quantities 
of  turf,  peat,  sods,  heath,  stones,  soil,  and  earth  of  the  plain- 
tiffs, in  and  upon  the  place  in  which,  &c.  and  took  and  car- 
ried away  the  same^  and  converted  and  disposed  of  the  same 
« to  their  own  use.    There  was  another  count,  upon  a  similar 
trespass,  in  another  close.    The  defendants  pleaded  the  ge- 
neral issue  to  the  whole  declaration,  and  two  special  pleas  to 
the  second  count ;  and  on  the  trial,  a  verdict  was  found  for 
the  plaintiffs  on  the  general  issue  with  one  shilling  damages; 
and  for  the  defendants  on  the  special  pleas,  and  the  judge  had 
not  certified.    It  was  holden,  that  the  plaintiffs  were  not  enti« 
tied  to  any  more  costs  than  damages.  Lord  Mansfield-,  C.  J* 
observing,  **  What  h^s  been  called  an  asportavit,  in  this  de- 
clamtion,  is  a  mode  or  qualification  of  the  injury  done  to  the 
land.    The  trespass  is  laid  to  have  been  comriiitted  on  the 
land  by  diggings  &c.  and  the  asportavit  as  part  of  the  same 
act ;  and  on  the  trial  of  tli^  issue,  the  freehold  certainly  might 
have  come  in  question.    This  is  clearly  distiti^^uishable  froA 
an  asportavit  of  personal  property,  where  the  neehold  camiot 
come  in  question,  and  which,  therefore,  is  not  within  the  act; 
thus,  after  treed  are  cut  down,  and  thereby  severed  from  the 
freehold,  if  a  trespasser  comes  and  carries  them  away,  tbafe 
case  is  not  within  the  statute,  becaase  the  freehold  camiot 
come  in  question ;  here  it  might.'* 

So  where  the  plaintiff  declares  for  a  consequential  injtiiy, 

merely  as  matter  of  aggravation. 

■ 

In  trespass  for  breaking  and  entering  a  dweUii^  house  % 

tt  Hill  T.  ReeTei,  C.  B.  E.  3  6.  i.  Bull,  z  CU^ r.  Molynenx,* Dovf^.  779* 

N.  P.  9^ig.  a  Appleton  ▼.  Smith,  B.  R.  H.  2  G.  ^ 

K  Birch  V.  l)afrey,C.B.Tnn.T.3G.i.  Bull.  N.P.  330.    Se«  alio  Blvrt  ^• 

null.  N.  p.  330.  Mtther,  Str.  64s. 

%  Butler V.  Cgseus,  1 1  Mod.  19$.  6  Vin. 
Ahr.  357, 
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knd  makiiic^  a  great  noise  there,  and  continuitig  there  until 
the  plaintiff  and  another  person  were  compelled  to  ^ive  a  sum 
of  money ;  it  was  hblden,  that  the  plaintiff  was  entitled  to  no 
more  costs  than  damages. 

In  trespass  for  throwing  stones*,  &c.  it  the  wihdovrs  of 
plaintiff's  house,  and  breaking  the  glass.  Sec.  the  dama^oH 
being  under  40^.  and  no  certificate ;  it  was  holden,  that  me 
plaintiff  was  not  entitled  to  aiiy  more  costs  than  damages ; 
oecause  the  defendant  might  have  given  iiberum  tenementum 
in  evidence^  and  so  the  title  to  the  house  have  come  in 
question. 

In  cases  like  those  above-mentibned^  if  it  does  not  app&yf 
either  by  the  certificate  of  the  judge»  or  by  the  pleadmgs% 
(for  that  is  considered  ^§  tantamount  to  the  judge's  certificate) 
that  the  freehold  or  title  teas  chieflv  iu  question,  the  plaintiff 
is  entitled  to  no  more  costs  than  damages^  if  he  recover  le^  . 

than  AOs. 

In  a  case  where  a  right  of  way  was  pleaded  by  metes  an& 
bounds,  and  there  was  no  issue  taken  thereon ;  but  the  repli- 
cation new  Assigned  extra  viam,  and  upon  that  there  was  a 
terdict  for  plaintiff  under  40^. ;  the  court  held  the  plaintiff 
was  not  entitled  to  full  costs.  Cockerill  v.  AUanson^  Hullock 
On  costs,  86.   See  also  Gregory  v.  Ormerod,  4  Taunt.  98.  S.  Pi 

Before  the  stat  4  Ann.  c.  16.  s.  8.  (allowing  the  court  on 
tnotion  to  direct  a  view)  there  could  not  be  a  view  until  after 
the  cause  had  been  brought  to  tHal^  when,  if  the  judge 
thooght  proper,  the  cause  was  adjourned  to  enable  the  jurors 
to  have  a  view ;  and  this  was  entered  u])on  the  record :  whence 
the  court  inferred  that  the  title  must  haVe  come  in  question^ 
and  a  view  having  been  granted^  wa^  considered  as  tanta- 
mount to  a  judge's  certificate^.  But  as  since  the  statute  of 
Ann,  a  view  is  granted  of  course  upon  the  previous  motion  of 
either  party,  and  may  be  granted  where  the  title  is  not  in 
question,  the  same  effect  cannot  any  lOogeY  be  attached  to  it  J 
find  a  plaintiff  recovering  less  than  40^.  is  no  longer  entitled 
to  costs  of  increase,  merely  because  a  view  has  been  li^d^ 
although  it  was  granted  upon  the  application  of  the  de- 
fendant •. 

If  it  appear  dn  the  face  of  the  declaration,  that  the  freehold 
might  have  come  in  question,  it  is  sufficient  to  bring  the  case 
within  the  statute. 

b  Adleoi  V.  Grinaway,  6  T.  K.  9^1 .         d  Kempter  v.  Deacon,  Ld.  Raym.  76. 
^  Aiser  V.  Finch,  9  Ler.  934.    Martin        Salk.  6ti5. 

t.  V»U>n«Pj  1  Bastj  O^ii).  e  Flint  t.  Hill,  B  R.  C.  isop,  u  Eait. 

184. 

Q  Q  2 
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To  trespass  at  A.^  and  throwing  down,  burnings  and  to«  , 
tally  destroying  the  plain tifTs  hedge,  there  then  erected,  &c. 
whembv,  &c.;  the  defendant  pleaded  the  general  issue,  and 
justified  as  to  the  throwing  down  the  hedge,  because  it  watf 
erected  on  a  common  over  which  be  prescribed  for  r^t  of 
.common,  whereon  issue  was  taken,  and  found  for  the  de- 
fendant, and  a  verdict  for  the  plaintiff,  with  205.  damaga 
on  the  general  issue ;.  it  was  holden,  that  the  iacts  stated  in 
the  special  pica  and  found,  could  not  be  taken  into  considera- 
tion, to  shew  that  the  title  to  the  freehold  could  not  come  in 
question ;  and  as,  on  the  declaration,  the  freehold  might  have 
come  in  question^  and  the  judge  did  not  certify,  the  plaintiff 
was  entitled  to  no  more  costs  than  damages. 

The  cases  to  which  the  statute  does  nofc  apply  are,  1. 
Where  the  action  is  brought  solely  for  an  injuiy  to  a  personal 
chattel^,  2.  Where  the  action  is  brought  for  a  local  trespass, 
and  also  for  a  substantive  and  independent  injury  to  a  per- 
jonal  chattel  (whether  in  the  same^  count  with  the  local 
trespass,  or  a  different  count ^  is  immaterial),  and  general 
damages  are  given;  in  which  case,  as  the  court  will  intend 
that  part  of  the  damages  were  given  for  the  injury  to  the 
chattel,  as  to  which  there  cannot  be  any  certificate,  the  case 
is  as  much  exempted  from  the  ojieration  of  this  statute,  as  if 
the  plaintiff  had  declared  merely  for  an  injury  to  a  personal 
chattel  It  may  not  be  improper  to  observe,  that  iu  a  case  of 
this  kind,  if  the  plaintiff  fails  in  proving  the  injury  to  the 
chattel '^^  and  ther«  is  a  verdict  for  the  defendant  on  this  part 
of  the  declaration,  the  action  then  becomes  merely  au  action 
for  a  local  trespass  within  the  operation  of  the  statute. 

On  writs  of  inquiiy,  in  cases  within  this  statute^  the 
plaintiff  shall  have  full  costs,  although  the  damagies  are 
under  40^. 

Where  the  cause  originally  began  in  an  inferior  court*,  and 
is  removed  into  K.  B.  or  C  B.  the  plaintiff  shall  have  his  full 
costs,  although  the  damages  are  under  40^.  and  there  is  not 
any  certificate. 

It  only  remains  to  fnention  another  class  of  cases,  in  which 
it  has  been  holden,  that  wherever  a  special  plea  of  justification 
is  found  against  the  defendant^  the  plaintiff  is  entitled  to  full 

costs. 

f  stead  V.  Gamble,  7  Eatt»  3S5.  k  Salk.  808. 

g  Ven  ▼  Phillipa,  Satk.  908.    Keen  v.  I  Sheidou  v.  Ludfate,  C.  B.  T.  3  G.  1. 

Whmtler,  1  Sir.  &a4.  BuU.  N.P.  399- 

b  Andersuu  v.  Buckton,  i   Str.  199.  iti  iloopy.  Scritcb,4  Mod.  a/B.    Ardi- ' 

Thoni|«soor  Beny,  I  Str.  S5 I.Smith        binbop  uf  Cintrrbury  v.  FuUcr»  Ld. 

V.  Clarkr,  9Str.  IJ30.  R«jin«  3SS. 

i  Barnes  Tv  £dfard|3  Mod.  3$.-^  . 
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To  trenpaasquareclauxumfregH'^,  defendant  pleaded  not 
guUiy,  and  a  licence^  on  both  of  which  pleas  issue  was  joined, 
and^  found  for  plaintiff,  with  one  shilling  damages;  it  was 
hoIden»  that  the  plaintiff  was  entitled  to  full  costs,  it  being  a. 
general  rule,  that  wherever  a  special  plea  of  justification  is 
found  against  defendant^  plaintiff  is  entitled  to  full  costs. 

The  rule,  as  laid  down  in  the  foregoing  case,  was  recog* 
nised  in  Comer  v.  Baker,  2  H.  BL  341.,  and  in  Peddell  v« 
Kiddle,  7  T.  R.  659. 

The  principle  on  which  these  determinations  axe  founded, 
is  statecl  by  Lord  Kenyon,  in  the  last  mentioned  case,  to  be 
this,  that  where  the  case  is  such  that  the  judge  who  tries  it 
cannot  in  any  view  of  it  grant  a  certificate  within  the  act,  si 
is  considered  to  be  a  case  out  of  the  statute.  It  may  be  re- 
marked, that  the  principle  adverted  to  by  Lord  Kenyon  is 
certainly  a  sound  principle,  but  it  is  not  quite  so  clear  that 
the  application  or  the  principle  to  the  cases  in  question  was 
correct. 

By  Stat.  4  &  5  W.  &  M.  c.  23.  s.  10.,  after  reciting  that 
great  mischiefs  ensue  by  inferior  tradesmen,  apprentices,  and 
other  dissolute  persons,  neglecting  their  trades  and  employ- 
ments, who  follow  hunting,  fishing,  and  other  game,  to  the 
ruin  of  themselves,  and  damage  of  their  neighbours,  it  is 
enacted,  that  **  if  any  such  person  shall  presume  to  hunt,  hawk, 
'  fish,  or  fowl,  ^unless  in  company  with  the  master  of  such  ap« 
prentice,  duly  qualified  by  law)  such  person  shall  be  subject 
to  the  penalties  of  this  act,  and  may  be  sued  for  his  wilful 
trespass  in  such  his  coming  on  any  person*s  land;  and  if  found 
guilty  thereof,  the  plaintifl*  shall  not  only  recover  his  damages, 
but  full  costs."  It  has  been  hotden,  that  a  clothier,  who 
kept  an  alehouse,  and  was  not  qualified  to  kill  game,  was  an 
inrerior  tradesman  within  the  meaning  of  this  statute^  and 
liable  to  pay  full  costs,  although  he  was  hunting  in  company 
with  a  qualified  person  at  the  time  when  the  trespass  was 
committed.  See  further  as  to  the  construction  of  this  statute, 
Buxton  V.  Mingay,  2  Wils.  70.  where  the  court  of  C.  B.  were 
equally  divided  in  opinion  on  the  question,  whether  a  surgeon 
and  apothecary,  not  qualified,  having  committed  a  trespass  in 
hunting  with  a  qualified  person,  was  '*  an  inferior  trades^ 
man*'  within  the  meaning  of  the  statute,  Bathurst,  J.  and 
Clive,.  J.  being  of  opinion  that  he  was,  conceiving  that  all 
unqualified  tradesmen  were  "  inferio^r  tradesmen ;"  but  Wil- 
les,  C.  J.  and  Noel,  J.  being  of  opinion  that  the  defendant, 
merely  as  an  apothecary  and  surgeon,  was  not  to  be  considered 

n  Redridgc  v.  Palmer,  3  H-  Bl.  s.  o  Wickhara  v.  Walker,  C.  B.  M      i 

G.  s.  Baroet,  1^5. 
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as  an  inferior  tradesman,  x>r  a  dissolute  penK)n  within  the 
statute* 

By  Stat  8  &  9  W.  3.  c.  1 1.  s.  4.  *'  In  all  actions  of  trespass, 
wherein,  at  the  trial  of  the  caused  ^  it  shall  appear  and  be  cer- 
tified by  the  judge,  under  his  hand,  upon  the  back  of  th^ 
record,  that  the  trespass  upon  which  any  defendant  shall  be 
found  guilty,  was  wilful  and  malicious,  the  plaintiff  shall  re^ 
qover,  not  only  his  damages,  but  his  full  costs  (26)/* 

In  Reynold  v.  Edwards,  Q  T.  R.  11.  it  was  holden,  that  if 
the  trespass  was  committed  after  notice,  the  judge  was  bound 
to  certify  that  the  trespass  was  wilful  and  malicious.  But  in 
Good  V.  Watkins,  3  East,  409.  it  was  adjudged,  that  although 
the  trespass  were  cpmniitted  after  notice,  yet  the  statute 
meant  to  leave  it  to  the  discretion  of  the  judge  to  certify  or 
not,  according  as  it  appeared  to  him  at  the  trial,  upon  view  of 
all  the  circumstances  prpved,  that  the  trespass  was  or  was  not 
irilful  and  malicious. 

^  p  Set  Ford  T.  Parr,  2  Wib.  SU 


(•26)  Siee  ante,  p.  41,  4«« 
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TROVER. 

I.  Of  the  Nature  and  Foundation  of  the  Action  of 
Tr4n>€r9  and  in  what  Cases  such  Action  may  he 
maintained. 
II.  By  whom  and  against  whom  Trover  may  he  main* 
taified. 
III.  The  Declaration — Plea — Defence^  and  herein  of 
(he  JPoctrine  of  Liens — Evidence — Of  staying 
the  Proceedings^^Costs — Judgment. 


I.  Of  the  Nature  and  Foundation  of  the  Action  of 
Trover^  and  in  what  Cases  such  Action  may  be 
maintained. 

Definition. — ^Tbe  action  of  trover  is  a  special  action 
upon  the  case,  which  may  be  maintained  by  any  person  who 
has  either  an  absolute  or  special  pro]>erty  in  gooas,  for  reco- 
vering the  value  of  such  goods,  against  another,  who  having, 
or  being;  supposed  to  have,  obtained  possession  of  such  goods 
by  lawful  means,  has  wrongfully  converted  them  to  his  own 
use. 

In  order  to  maintain  an  action  of  trover,  it  is  necessary  that 
it  should  appear, 

1.  That  the  plaintiff  had  either  an  absolute  or  a  special 
property  in  the  goods  which  are  the  subject  of  the  action,  at 
the  time  when  they  came  into  the  possession  of  the  defendant 
who  has  converted  them : 

2.  That  the  plaintiff  had  also  the  right  of  possession  in  the 
goods ; 


' 
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3.  That  persanal  goods  constitute  the  subject  matter  ^ 
the  action: 

4.  That  the  defendant  has  been  guilty  of  a  wrongful  con<i 

version. 

I.  Absolute  Property. — It  must  appear,  that  the  plaintiff 
/had  a  property  %  either  absolute  or  special,  in  the  goods 
which  are  the  subject  of  the  action,  at  the  tiroe  when  they 
came  into  the  possession  of  the  defendant  who  converted 
them;  but  it  is  not  necessary  to  shew  that  the  plaintiff  had 
both  an  absolute  and  special  property*^;  either  the  one  or  the 
other  is  sufficient. 

Absolute  property  is  where  one^,  having  the  possession  of 
Koods,  has  also  the  exclusive  right  to  enjoy  them,  and  which 
can  only  be  defeated  by  his  own  act 

Trover  was  brought  by  a  tenant  in  tail,  expectant  on  the 
determination  of  an  estate  for  life',  without  impeachment  of 
waste,  for  timber  which  grew  upon,  and  had  been  severed 
from  the  estate,  apd  was  in  the  possession  of  the  defendant* 
it  was  holden,  that  the  plaintiff'  could  not  recovers  because 
an  action  of  trover  must  be  founded  on  the  property  of  the 
plaintiff,  and  in  this  case  the  plaintiff  had  not  any  property  in 
the  timber;  for  a  tenant  for  life,  without  impeachment  of 
waste,  has  a  right  to  the  trees  at  the  moment  when  they  are  cut 
down.  In  like  manner  tenant  in  tail,  after  possibility  of  is-* 
sue  extinct,  i3  entitled  to  (imber  when  cut*. 

So  trustees  of  an  eatate  p^r  autre  rie,  cannot  mi^intain  tro- 
ver for  trees  felled  upon  the  estate^;  for  although  they  have  a 
special  property  in  the  trees  while  standing,  yet  that  property 
ceases  when  they  are  cut  down,  and  the  trees  then  belong  to 
the  owner  of  the  inheritance. 

In  Berry  v.  Heard,  Palm.  327-  and  Cro.  Car.  242.«  it  was 
for  a  long  time  in  great  doubt,  whether  the  landlord  had  such 
a  possession  of  timber  cut  down  during  the  continuance  of 
a  lease,  on  which  he  could  maintain  trover;  but  it  was  finally 
determined  that  he  had;  because  the  interest  of  the  lessee  ia 
the  timber  remained  no  longer  than  while  it  was  growing  op 
the  land  demised,  and  determined  instantly  upon  the  sever- 
ance. 

The  owner  of  goods  stplep^  prosecuting  the  felon  to  con- 
viction,- cannot  recover  the  value  of  tnem  in  trover  from  a 

A  Per  Lord  MaosScM,  C.J.  i  T.  R.  56.  f  Biaker  v.  Anscombe^  1  B«s.  k  PtoL 

b  Per  Lawrence,  J.  7  T.  R.  398.  N.  R.  35.                           ' 

e  Ibid.  g  Cited  by  Lawrence,  J.  in  Gordon  w. 

d  Pyiie  v,  Dor,  i  T.R.  55.  Harper,  7  T.  R;  13. ' 

c  WilUamg  v.  VVillUini,  IS  Eaff,  909. 
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person^  who  has  purchased  the  goods  in  market  overt,  and 
sold  them  again  before  the  conviction,  notwithstanding;  tb^ 
owner  gave  the  purchaser  notice  of  the  robbery,  while  the 
goods  were  in  his  possession;  for,  in  order  to  maintain  tro- 
ver, the  plaintiif  must  prove  that  the  goods  were  his  pro- 
perty, and  that  while  they  were  so^  they  came  into  the 
possession  of  the  defendant,  who  converted  them  to  his  own 
use.  ^ 

An  arbitrator,  to  whom  all  matters  in  difference  between 
a  landlord  and  tenant  had  been  referred,  awarded  that  a  stack 
of  hay  should  be  delivered  up  by  the  tenant  to  the  landlord, 
upon  being  paid  a  certain  sum  for  it  The  landlord  tendered 
the  money,  but  the  tenant  refused  to  receive  tf,  or  to  deliver 
up  the  hay;  whereupon  the  landlord  brought  trover  against 
the  tenant  for  the  hay.  It  was  holden^  that  this  action  could 
not  be  maintained ;  for  the  property  was  not  transferred  by 
the  mere  force  of  the  award,  and  that  the  landlord's  only  re- 
medy was  to  proceed  against  the  tenant  upon  the  award ;  but 
Ld.  Ellenborough  observed,  that  the  case  might  have  been 
different  if  the  tenant  had  accepted  the  money  tendered,  for 
that  would  have  been  a  ratification  of  the  award,  and  an  assent 
on  the  part  of  the  tenant  to  the  transfer  of  the  property. 

If  a  tradesman  order  goods  to  be  sent  by  a  carrier^,  though 
he  does  not  name  any  particular  carrier,  the  moment  the 
goods  arp  d^ivered  to  the  carrier,  such  delivery  operates  as 
a  delivery  to  the  purchaser,  and  the  whole  property  is  im- 
mediately vested  in  him;  and  if  any  accident  should  hap- 
pen to  the  goods,  it  will  be  at  the  risk  of  the  purchaser  (1). 

So  if  A.  order  goods  to  be  transmitted  to  him  by  a  parti- 
cular carrier',  though  upon  condition  to  return  them  again, 
if  he  dislike  them ;  yet  upon  delivery  to  the  carrier  the  pro- 
perty is  vested  in  A.  and  he  will  be  bound  to  pay  the  price 
to  the  vendor,  and  consequently  the  vendor  cannot  bring 
trover  against  the  carrier,  it  the  carrier  convert  the  goods  to 
his  own  use  (2). 

k  H orwood  t.  Smith,  9  T.  R.  7S0.  3  P.  Wins.  ]s6.  DuUod  w.  S«Iomom. 

t   Honter  t.  Rice,  IS  East,  100.  ton,  3  Bot.  &  Put.  569-  S.  P. 

k  Said  (o  lune  been   dclemiucd   by  1  Hayoet  r.  Wood,  per  Herbert,'  J. 

Eyre,  C.  J.  at  Shrewsbury  Assizes,  Surrey  Ass.  1686.  Bull.  N.  P.  36.   ' 


( 1 )  The  only  exception  to  the  purchaser's  right  over  the  goods 
is,  th^t  the  vendor,  incase  of  the  purchaser  becoming  insolvent,  may 
stop  them  m  transiiu. 

(2)  N.  Trover  will  not  lie  against  a  carrier  for  the  mere  noiiwlr* 
fhery  of  goods.    See  ante,  p.  398, 
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If  A.  order  a  tradesman  to  send  him  goods  by  a  hoyman*, 
end  the  tradesqian  send  the  goods,  by  a  porter,  to  the  house, 
where  the  hoyman  resides,  when  in  town,  and  the  porter,  not 
finding  him,  leave  the  goods  with  the  landlord,  A.  cannot 
maintain  trover  against  the  landlord,  for  the  property  never 
vested  in  A.,  but  remained  in  the  tradesman;  but  if  the  per- 
son to  whom  the  goods  were  delivered  had  been  a  servant 
to  the  hoyman,  and  entrusted  by  him  to  receive  the  goods, 
A.  might  have  maintained  trover*;  for,  by  such  deliveiy, 
the  property  would  have  vested  in  him,  and  therefore  in 
such  case  tne  tradesman  could  not  have  brought  trover  against 
tbe  hoyman* 

The  property  of  goods  passes  by  the  indorsement  and  de- 
livery of  tne  Dili  of  lading,  by  the  consignee,  to  another, 
bonafide^  for  a  valuable  consideration,  and  without  coUusioa 
with  the  consignee^,  although  the  indorsee  knew  at  the  time 
that  the  consignor  had  not  received  payment  in  money  for  his 
goods,  but  had  taken  the  consignee's  acceptances  payable  at 
a  future  day,  not  then  arrived. 

If  goods  are  sold,  to  be  paid  for  within  a  limited  time^  and 
if  not  removed  at  the  end  of  that  time,  that  warehouse  rent 
shall  be  paid  for  them,  the  property  in  the  goods  vests  abso- 
lutely in  the  purchaser,  from  the  moment  of  tbe  sale« 

If  a  person  contracts  with  another  for  the  purchase  of  a 
chattel,  e,  g.  a  barge,  which  is  not  in  existence  at  the  time  of 
the  contract,  although  the  fidl  value  of  the  article  contracted 
for  is  paid  in  advance,  and  the  order  is  proceeded  on,  yet  the 
purchaser  does  not  acquire  any  property  in  the  article,  until 
It  is  finished  anddelivered  to  him  \ 

After  earnest  given,  the  vendor  cannot  sell  the  goods  to 
another,  witliput  a  default  in  the  vendee;  and,  therefore,  if 
tiie  vendee  do  not  come  and  pay  for,  and  take  away  the  ^oods, 
tbe  vendor  ought  to  go  and  request  him;  and  then  if  he  do 
not  come  and  pay  for  and  take  away  the  gpods  in  a  conve- 
nient time,  the  agreement  is  dissolwed^  and  the  vendor  is  at 
liberty  to  sell  them  to  any  other  person'.  ''  If  I  sell  my 
horse  for  money,  I  may  keep  him  until  I  am  paid;  but  I  can- 
not have  an  action  of  debtui^tll  he  be  delivered;  yet  the pr(h 

m  Colston  t.  Woolston,  T,    i  Ann.  p  Pbillimore  t.  Barry,  i  Cftmp.  N.P. 

London  SUtion,  per  Holt,  C.  J.  C.  513. 

Salk.  MSS.  Bull.  N.  P.  35, 6.  q  Mncktow  ▼.  Maiigles,  ]  Taunt.  318. 

n  See  Staples  ▼.  Alden,  3  Mod.  309.  r  Per  Holt,  C.  3.  in  Lang^ford  ▼.  A^ 

per  Holt,  C.J. Salk.  1 8.  S.  P.  mittlstratrix  ofTyler, Salk.  1 13. 
•  CttwiDf  V.  BrAWB,  9  £Mt,  so$. 
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p^iy  of  the  horse  is  hy  the  bargain  in  the  bargainor  or 
buyer.  But  if  he  do  presently  tender  me  my  money » and  1  da^ 
reuise  it,  he  may  take  the  horse,  or  have  an  action  of  detain^ 
ment  And  if  the  horse  die  in  my  stable ^  between  the  bar* 
gain  and  the  delivery ^  I  may  have  an  action  of  debt  for  my 
inQney,  because,  by  the  bargain,  tlie  property  was  ir^  the 
buyer  %" 

With  respect  to  stolen  horses,  the  property  is  not  altered 
by  a  sale  in  market  overt,  unless  the  provisi(M)8  of  2  P.  &  M. 
c.  ?•  and  31  Eliz.  c.  13.  are  complied  with*  The  regulations 
are  in  substance  as  f<^ows:  First,  the  horse  must  be  exposed 
openly  in  the  place  used  for  sales  for  one  whole  hour,  between 
ten  in  the  morning  and  sun  set,  and  afterwards  brought  by 
both  vendor  and  vendee  to  the  book-keeper  of  the  fair  or 
market;  secondly,  toll  must  be  paid,  if  any  due,  and  if  not, 
one  penny  to  the  book-keeper,  who  shall  enter  the  price, 
colour,  and  marks  of  the  horse,  with  the  names,  additions, 
and  abode  of  the  vendor  and  vendee;  and  if  the  vendor  is  not 
known  to  the  book-keeper,  the  vendor  shall  bring  one  credi- 
ble witness  to  avouch  his  knowledge  of  the  vendor,  whose 
name  in  like  manner  is  to  be  entered.  The  property  of  the 
owner  is  not  to  be  taken  away  by  such  sale,  it  within  six 
months  after  the  horse  is  stolen,  he  puts  in  his  claim  before 
3ome  magistrate  where  the  horse  is  found;  and  within  40 days 
more  proves  such  property  by  the  oath  of  two  witnesses,  and 
tenders  to  the  person  in  possession  of  the  hone  such  price  as 
he  bonifide  paid  for  it  in  market  overt 

The  action  of  trover  cannot  be  supported,  unless  there  is  a 
perfect  and  complete  right  of  property  in  the  plaintiff: 

Hence  when  goods  are  sold,  if  any  thing  remain  to  be  done 
pn  the  part  of  the  seller,  as  between  him  and  the  buyer*,  to 
ascertain  the  price,  quantity",  or  individuality*  of  the  goods 
before  the  commodity  purchased  is  to  be  delivered,  a 
(complete  present  right  of  property  does  not  attach  in  the 
buyer,  and  consequently  trover  is  not  maintainable. 

The  plaintiff  purchased  of  the  defendant  a  quantity  of 
starch',  wUich  was  lying  at. the  warehouse  of  a  third  person^ 
^t  so  much  per  cwt.  by  bill  at  tvvQ  mopths,  for  the  delivejy 

«  N*y*9  Maxims,    89.  recepimecl  by  alto  White  ▼.  W|1iti,S.TaBat.  176. 

Ld.  £lltobf»roach,C.J.in  Hiadeir.  Slieplcy  ▼.   Davis,  5  Taoot.  6l7- 

AVkitelionse,  7  £a«t,  571.  1  Marsh.  s»2.  S  C.  and  WLtbcrs  v. 

\  Sec  Whitebouse  v.  Frost,  12  East,  Lyss,  4  Camp.  N.  P.  C  337. 

614.  y  Hanson  ▼.  Meyer^  6  East,  614.   Sae<* 

n  WatlaceT.  BrecdSf  i3  East,  539.  also  .Zagury  ▼.  Furnell,   9   CaB]!. 

^  Biisli  V.  Pavis,  3  M.  4(  9.  S97*    ^e  I^.  P.  C.  S40. 
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of  whicht  fourteen  days  were  to  be  allowed;  the  weight  not 
having  been  ascertained  at  the  time  of  purchase,  the  de- 
fendant gave,  according  to  the  usual  modk,  a  note  to  the 
warehquse-keeper  to  weif(h  andr  deiiver  all  his  (the  defen- 
dant's) starch.  By  virtue  of  this  order,  a  partial  weighing 
and  delivery  of  several  quantities  of  the  starch  took  place. 
Trover  having  been  brought  for  the  rejtnainder,  which  was 
unweighed  and  not  delivered,  it  was  holden,  that  the  ac- 
tion could  not  be  supported,  although  it  was  contended  on 
the  part  of  the  plaintiff,  that  a  delivery  of  part  of  an  entire 
quantity  of  gooas  contracted  for  was  a  virtual  deUvery  of  the 
whole,  so  as  to  vest  in  the  vendee  the  entire  property  in  the 
whole,  although  the  price  for  the  same  should  not  have 
been  paid.  Per  cur.  Without  deciding  what  might  be  the 
legal  effect  of  such  part  delivery,  in  a  case  where  the  pay- 
ment of  price  was  the  only  act  necessaiy  to  be  performed, 
in  order  to  vest  the  property;  in  this  case,  another  act  was 
necessaiv  to  precede  noth  payment  of  price  and  delivery  of 
the  goods  bargained  for,  viz.  weighing.  Until  the  starch  was 
weighed,  the  warehouse-keeper,  as  agent  of  the  defendant, 
was  not  authorised  to  deliver  it;  still  less  was  the  buyer  au- 
thorised to  take  it  by  his  own  act  from  the  warehouse;  and 
if  he  could  not  so  take  it,  neither  can  he  maintain  an  action 
of  trover  founded  on  such  a  supposed  right  to  take,  or  in  other 
words,  founded  on  such  supposed  ri^t  of  property  in  the 
sulgecl:  matter  pf  (his  action. 

But  where  eveiy  thing  has  been  done  by  the  sellers  which 
they  <:oqtrpcted  to  do^  the  property  will  m  many  cases  pass 
to  the  buyers,  although  the  goods  still  continue  in  the  pos- 
session oi  the  sellers.  As  where  turpentine  in  casks  was 
sold  by  auction*  at  so  much  per  cwt,  and  the  casks  were  to 
be  t^ket^  at  a  c^rtaip  fnarked  quantity,  except  the  two  last, 
out  of  which  the  seller  was  to  fill  up  the  rest  before  they 
were  delivered  to  the  purchasers,  on  which  account  the  two 
last  casks  were  to  be  sold  at  uncertain  quantities:  and  a 
deposit  was  to  be  paid  by  the  buyers,  at  the  time  of  the  sale, 
and  the  remainder  withm  30  days  on  the  goods  being  de- 
livered; and  the  buyers  had  the  option  of  keeping  the  goods 
in  the  warehouse,  at  the  charge  of  the  seller,  for  Uiose  30 
days,  after  which  they  were  to  pay  the  rent;  and  the  buyers 
having  employed  the  warehouseman  of  the  seller  aa  their 
agent,  he  filled  up  some  of  the  casks  out  of  the  two 
last,  but  left  the  bungs  out,  in  order  to.  enable  the  custom- 
house officer  to  guage  them ;  but  before  he  could  Oil  up  the 

t  Ragg  ▼.  Minctt,  li  ^ait,  210. 
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test,  a  fire  consumed  the  whole  in  the  warehouse  within  the 
30  days.  It  was  hoIden»  that  the  property  passed  to  the 
buyers  in  all  the  casks  which  were  filled  up,  oecause  nothing 
further  remained  to  be  done  to  them  by  the  seller ;  for  it  was 
the  business  of  the  buyers  to  get  them  guaged,  without^ 
which  they  could  not  have  been  removed ;  and  tlie  act  of  the 
warehouseman  in  leaving  them  unbunged  after  filling  them 
up,  which  was  for  the  purpose  of  the  guaging,  must  be  taken 
to  have  been  done  as  agent  for  the  buyers,  whose  concern  the 
guaging  was.  But  the  property  in  the  casks  not  filled  up  re* 
mained  in  the  seller,  at  whose  risk  they  continued. 

Special  Properly.— A  special  property  is,  where  he  who 
has  the  piossession  of  goods,  holds  them  subject  to  the  claims 
of  other  persons^  (3).  This  is  sufficient  to  enable  him  to 
maintain  trover  against  a  stranger.  Hence  this  action  may 
be  brought 

By  a  bailee^ : 

By  a  carrier* : 

By  lessee  for  life  against  a  stranger,  who  takes  away  the 
timber  of  a  house  which  has  been  blown  down ;  for  the  lessee 
for  life  has  a  special  property  to  make  use  of  the  timber  (as 
if  he  would  rebuild),  though  the  general  property  be  in  the 
reversioner*  : 

By  a  lord  who  seiases  an  estray  or  wreck,  against  a  stranger^ 
before  the  year  and  day  are  expired^ : 

By  a  sheriff  against  a  person  who  takes  away  goods  (which 
tiave  been  seized  by  the  sheriff  in  execution)  bdfore  they  are 

Bold^    But  a  landlord  who  has   distrained  goods,  cannot 

» 

a  Per  Lawrence,  i.  ia  Webb  v.  Fox,  d  Per  Powcl,  J.  Midlflnd  Circuit,  Salk. 

7  T.  R.  398.  MSS.  Bull.  N.  P.  as. 

^  Bro.  Trcupasp,  9-2.  Arnold  v.  Jeffre-  «  Sir  W.  Courtney's  cMc,  C.^.  Sulk. 

■on,  I.ord  Raymond,  975*  MSS.  Pyc  v.  Pleydcll,  Berks,  1750. 

v  Goodwin  ▼.  Richardson,  i  Rol.  Abr.  per  Clarke,  Bar.  S.  P.  Bull.  N.  P.  34; 

4.  (1)  pi.  t'  r  Wilbraham  v.  Snow,  9 Sauad.  47* 


(3)  **  The  immediate  right  to  real  property  roust  be  vested  in 
otine  person  only,  [or  in  several  persons  in  the  same  right] ;  whereas 
•  special  property,  in  the  case  of  personalty,  may  be  in  one,  as  id 
the  instance  of  carriers,  while  the  ubsointe  right  to  it  may  exist  in 
another.  When  a  competition  arises  between  those  two  persons, 
the  right  of  the  latter  must  prevail ;  but  us  against  all  other  per- 
sons a  special  property  is  sufficieat/*  Per  Lord  Kenyon,  C  J, 
7  T.  R,  39G.  • 
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maintain  trover  for  them* ;  for  be  had  at  c6inraon  latr  a  p&f^tt 
to  detain  the  goods  as  a  pledge  only,  and  although  by  statute 
he  is  authorized  to  sell,  yet  he  has  not  any  property. 

In  addition  to  these  instances  of  special  property,  it  is  to 
be  observed,  that  there  may  be  special  property  without 
possession,  or  there  may  be  special  property  arising  simply 
out  of  a  lawful  possession,  and  which  ceases  when  the  true 
owner  Appears;  as  where  a  chimney-sweeper's  boy  having 
found  a  Jewel  ^,  carried  it  to  a  goldsmith,  to  be  informed 
what  it  was,  who  refused  to  return  it;  it  was  holden,  that 
though  the  boy,  who  was  the  plaintiff,  did  not  by  such  find- 
ing acquire  an  absolute  property  in  the  jewel,  yet  he  had  such 
n  property  as  would  enable  him  to  keep  it  ao^ainst  all  persons 
except  the  rightful  owner,  and  consequently  that  he  might 
maintain  trover  for  it  against  the  goldsmith,  who  was  a  wrong- 
doer.   So  a  possession  under  the  rightful  owner  is  sufficient 
a^inst  a  person  having  no  colour  of  right.    As  where  the 
plaintiff  bought  and  paid  for  a  ship  stranded  on  the  coast,  but 
did  not  commy  with  the  regulations  of  the  raster  acts ;  he 
endeavourea  for  several  days  to  get  the  ship  off,  but  without 
success;    at    length  she  went  po   pieces.     The  defendant 
having  possessed  himself  of  parts  of  thef  wreck  which  bad 
drifted  on  his  farm,  it  was  holden \  that  the  plaintiff  had  suf- 
ficient property  in  him  to  enable  him  to  maintain  trover 
against  a  wrong-doer,  for  as  &r  as  r^rded  the  possession  of 
the  plaintiff,  it  was  good  as  against  all  except  the  vendor  { 
and  although  the  plaintiff  had  no  absolute  property  as  against 
the  vendor,  yet  he  claimed  under  him,  and  had  the  po^aessioa 
against  those  w.ho  tortiously  took  the  goods  without  colour 
of  right    There  is  one  case  in  which  a  temporary  property^ 
merely  has  been  holden  sufficient  to  maintain  trover: — zs 
where  defendant  having  agreed  to  sell  the  plaintiff  an  estatei 
with  the  usual  proviso,  that  in  case  the  vendor  could  not 
make  a  title,  the  contract  should  be  void^  delivered  to  the 
plaintiff  an  abstract  of  the  title.    The  plaintiff  laid  this  ab- 
jitract  before  counsel,  and  having  received  it  back  with  an 
opinion  written  at  the  foot,  atid  several  queries  in  the  margin^ 
be  left  it  with  the  defendant,  requesting  him  to  copy  the  opi* 
nion,  and  marginal  observations,  and  return  the  abstract  as 
soon  as  he  bad  copied  them.    After  the  plaintiff  had  several 
times  in  vain  applied  to  have  the  abstract  returned,  at  length 
be  made  a  formal  demand  of  it,  when  the  defendant  refused 

%  MoDcnx  r.  Gorebam,  per  Probyn,    h  Armory  t.  Delamirie,  i  Sir.  50S. 
C.  B.  ftt  Hantiugd^Di  2<>  M.  S.  Srrj.        Middx.  Sitt.  coram  Pratt,  C.  J. 
^Ul,  p.  979.  i  Sutton  ▼.  Buck,  2  Taunt.  303.  • 

k  Robeftt  ▼«  Wyatt,  9  Taunt.  86s< 
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to  redeliver  it,  observing  that  as  he  had  been  unaUe  to  dear 
up  the  objections  of  the  plaintifTs  counsel,  the  abstract  would 
be  useless  to  the  plaintiff.  The  plaintiff  having  brought  an 
Action  of  trover  for  the  abstract,  it  was  holden,  that  he  waji 
entitled  to  recover ;  Chambre,  J.  observing^  that  as  to  the  ge- 
neral property  in  the  abstract,  while  the  contract  is  open»  it  i& 
neither  in  the  vendor  nor  in  the  vendee  absolutely,  but  if  the 
sale  goes  on,  it  is  the  property  of  the  vendee ;  if  the  sale  is 
broken  off,  it  is  the  property  of  the  vendor.  In  the  mean 
time  the  vendee  has  a  temporary  property,  and  a  right  to 
keep  it,  even  if  the  title  be  rejected,  until  tlie  dispute  be 
finally  settled,  for  his  own  justification,  in  order  to  shew  on 
what  ground  he  did  reject  the  title. 

2.  Right  of  Po^9ejr^{o;i.^-T  he  plaintiff  TiMist  not  only  hav« 
a  ri^ht  of  property  but  a  right  ot  possession  also,  and  unless 
both  these  rights  concur,  the  action  will  not  lie.  Hence 
where  a  person  leased  a  house  with  the  furniture  therein',  to 
another,  for  a  certain  time,  and  durii^the  term  the  furniture 
was  taken  in  execution  by  the  sheriff,  at  the  suit  of  J.  S., 
against  a  person  to  whom  the  fumitare  formerly  belonged ; 
it  was  holden,  that  the  landlord  c*ould  not  mamtain  trover^ 
against  the  sheriff  for  the  Talue  of  the  furniture,  because  tihe 
plaintiff  had  not  the  right  of  possession  during  the  demise; 
the  tenant's  property  and  interest  did  not  determine  by  the 
sheriff's  trespass ;  the  tenant  might  have  maintained  trespass 
against  the  wrong-doer,  and  recovered  damages. 

But  the  right  of  possession  is  suOicient,  without  having 
had  actual  possession  (4).  Uence"^  where  in  trover  the  plain? 
tiff,  as  executor,  declared  upon  the  possession  of  his  testator^ 
it  was  holden  to  be  sufficient ;  because  the  personal  property 
of  the  testator  was  vested  in  the  executor ;  and  no  other  per*- 
Bon  having  a  right  to  the  possession,  the  property  drew  after 
it  the  possession  in  law. 

So  if  A.  be  indebted  to  C.\  and  B.  indebted  to  A.,  and  it 
is  agreed  between  them,  that  B.  shall  deliver  goods  to  C.  in 
satisfaction  of  the  debt  due  from  A.  to  C,  and  B.  afterwards 

1  Gordon  v.  Harper, 7  T.  R.  9.  q  Flewellin  v.  Have,  1  Biilt.  68.  cited 

«i  lluiboo    V.    Hudson,  I^tcb,   914.         in  Bull.  N.  P.  35. 
cilcd  by  Lawrenc«,  J.  7  T.  R.  13. 


(4)  Hence  on  the  trial  of  an  ejecUnent  for  a  mine,  it  was  holder 
that  a  recovety  in  trover  for  a  parcel  of  lead  dug  out  of  the  mine 
wan  not  evidence  of  the  plaintiff*!  possession.  Lord  Cullen'M  ca9e 
at  bar,  B.  R.  Bull.  N.  P.  33. 
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converts  the  goods  to  bis  own  use,  C.  may  maintain'  troVe/ 
against  B.,  though  C.  never  had  possessbn ;  for  by  the  agree- 
ment the  right  was  m  C,  and  the  conversion  a  wrong  done  to 
him. 

3.  Personal  Good^.— The  subject  matter  of  this  actioir  is 
confined  to  personal  goods.  Hence  trover  will  not  lie  for 
things  fixed  to  the  freehold. 

Questions  respecting  the  right  to  what  are  ordinarily  called 
fixtures,  principally  arise  bet>veen  three  classes  of  persons". 
1st.  Between  different  descriptions  of  representatives  of  the 
same  owner  of  the  inheritance,  viz.  between  the  heir  and  exe- 
cutor. In  this  first  case,  t.  e.  as  between  heir  and  executor^ 
the  rule  obtains  with  the  most  rigour  in  favour  of  the  inbe^ 
ritance,  and  against  the  right  to  disannex  therefrom,  and  to 
consider  as  a  personal  chattel  any  thing  which  has  been  af« 
fixed  to  the  freehold  or  inheritance,  ^iy.  Between  the  exe- 
cutor of  tenant  for  life,  or  in  tail,  and  the  remainder*man  or 
reversioner ;  in  which  case  the  right  to  fixtures  is  considered 
more  favourably  for  executors  than  in  the  preceding  case  be^ 
tween  heir  and  executor  (5).    The  5d  case^  and  that  in  which 

•  Per  Ld.  EUcabwrongb,  C.  J.  dctiv«riag  the  jvdfoiciit  of  Ike  cosrt  id* 

£lwei  ▼.  Maw,  3  Eut,  5 1. 


(5)  *'  In  decidiDe  whether  a  particular  fixed  instrument,  ma^ 
chine,  or  even  boikuog,  should  bis  considered  as  removable  by  the 
executor,  as  between  the  executor  and  the  heir,  or  between  the 
executor  and  the  person  in  remainder,  the  court,  in  the  three  prin- 
cipal cases  on  this  subject,  (viz.  Lawton  v.  Lawton,  3  Atk.  13.- 
wnich  was  the  case  of  a  fire-engine  to  work  a  colliery,  erected  b? 
tenant  for  life ;  Lord  Dudley  and  Lord  Ward,  Ambler,  113.  whicli 
was  also  the  case  of  a  fire-engine  to  work  a  coUieiy,  erected  by 
tenant  for  life;   (these  two  cases  before  Lord  Hardwicke;)  and 
Lawton,  executor  t.  Salmon,  £.  29  G.  3. 1  H.  Blac.  259*  in  notisy^ 
before  Lord  Mansfield,- which  was  the  case  of  salt-pans,  and  which 
came  on  in  the  shape  of  an  action  of  trover,  brought  for  the  salt* 
pans,  by  the  executor,  agonist  the  tenant  of  the  neir  at  law),  the 
court  may  be  considered  as  baring  decided  mainly  on  this  grouiid, 
that  where  ike  fixed  instrument ^  engine,  or  utensil^  (and  the  builds 
big  covering  the  same,  fallt  within  the  same  principle,  J  was  an  <ic- 
cessory  to  a  matter  of  a  petsonal  nature,  that  it  should  be  itself 
considered  as  personalty.    The  fire^ngine,  in  the  cases  in  3  AtW 
and  Ambler,  was  ap  accessory  to  the  carrying  on  the  tiade  of  getting 
sod  vending  coals,  a  matter  of  a  personal  nature.     Ld.  Hardwicke 
9iy%f  in  the  case  in  Ambler,  **  A  colliery  is  not  only  an  enjoyment 
01  Uie  estate,  but  in  part  carrying  on  ^  trade.**     And  in  the  .case 
iii  3  Atk*  he  says,  **  One  reason  that  weighs  with  me  is,  its  being  a 
—'^td  otwe,  lietweea  enjoying  tlie  prints  of  the  land,  and  canying 
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the  greatest  latitude  and  indulgence  has  always  been  allovved 
in  favour  of  the  claim  to  having  any  particular  articles  con-^ 
sidered  as  personal  chattels,  as  against  the  claim  in  respect  of 
treebold  or  inheritance,  is  the  case  between  landlord  and 
tenant 

It  is  a  general  rule,  that  where  a  lessee  having  annexed  any 
personal  chattel  to  the  freehold  during  his  term,  afterwards 
takes  it  away,  it  is  waste.  Some  exceptions  have  'been  en- 
grafted on  this  rule,  l,in  iavour  of  utensils  set 'up  in  relation 
to  trade',  *2.  of  matters  of  ornament,  as  ornamental  marble, 

p  Pen  ton  ▼.  Robert,  2  East,  88. 

on  a  species  of  trade ;  and  considering  it  in  this  light,  it  comes 
very  near  the  instances  in  brewhouses,  &c.  of  furnaces  and  coppers/* 
Upon  the  same  principle,  Lord  Ch.  B.  Comyns  may  be  considered 
MS  having  decided*  that  a  c^der-raill  should  go  to  the  executor  and 
fiot  to  the  heir,  t.  e,  as  a  mixed  case  between  enjoying  the  profit? 
of  the  land,  and  carrying  on  a  species  of  trade,  and  as  considering 
the  cyder^mill  as  properly  an  accessoiv  to  the  trade  of  making 
cyder.  In  the  case  of  the  salt-pans,  Ld«  Mansfield  does  not  seem 
to  have  considered  them  as  accessory  to  the  carrying  on  a  trade, 
but  as  roerely  the  means  of  enjoying  the  benefit  of  the  iiiberitance. 
He  says,  '*  The  salt^spring  is  a  valuable  inheriiancef  but  no  profit 
arises  from  it.  unless  there  be  a  salt-work,  which  consists  of  a  build- 
ing* &c.  for  the  purpose  of  containing  the  pans,  &c.  which  are  fixed 
to  the  ground.  The  inheritance  cannot  be  enjoyed  without  them. 
They  are  accessories  necessary  to  the  enjoyment  of  the  principal. 
The  own^r  erected  them  for  the  benefit  of  the  inheritance,^*  Upon 
this  principle  he  considered  them  as  belonging  to  the  heir,  as  parcel 
of  the  inheritance^  for  the  enjoyment  of  which  they  were  made,  and 
not  as  belonging  to  the  executor,  as  the  means  or  instrument  of 
carrjring  on  a  tradet"  Per  Lord  EUeuborough,  C.  J.  delivering 
the  opinion  of  the  court  in  Elwes  v.  Maw,  3  fTast,  53,  54. 

Iti  ttDv^r,  by  the  executor  asainst  the  heir,  Lee,  C«  J.  held,  that 
baogings,  tapestry »  and  iron  backs  to  chimnies,  belonged  to  the 
executor,  who  recovered  accordingly  against  the  heir.  Harve}'  v. 
Harvey,  Str.  1141.  Middx.  Sittings,  M.  T.  14  G.  C. 

Standing  corn  belongs  to  a  devisee  of  land,  and  not  to  th^exr^ 

•  cutor  t ;  but  a  legatee  of  goods  and  stock  on  the  farm  (J:  shall  take 

it  from  both.     It  is  agreed,  however,  that,  as  between  the  exectitnr 

and  the  heir,  if  there  be  not  any  devisee  of  the  land,  the  executor 

is  entitled  to  standing  com  §• 

*  lu  a  case  cited  io  Lawton  r.  I^wton,  3  Atlc.  13.  iG. 
t  Spencer*s  case,  Winch,  51   llarg.Co.  1  jtt.  bi.  I».n.(i2  ) 
\  Cox  V.  Godsalve,  6  East,  tK>4.  n.  West  v.  Moore,  s  £ast,  38a. 
^  See  the  authoniies  cited  id  Harj^.  Cb.  Litt.  63.  b.  o.  (j; 
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chimney-pieces^  pier-glasses^  hangings^  wainscot  fixed  only 
by  screws,  and  the  like  (6). 

These  the  tenant  may  remove  during  the  term.  So  a  bam 
erected  by  the  tenant  upon  pattens  and  blocks  of  timber 
lying  upon  the  ground,  but  not  fixed  in  or  to  the  ground,  may 
be  removed  ^  But  a  tenant  for  mere  agricultural  purposes 
cannot  remove  buildings  fixed  to  the  freehold,  which  have 
been  constructed  by  such  tenant  for  the  ordinary  purposes  of 
husbandry,  and  are  not  connected  with  any  description  of 
trade'. 

This  action  may  be  maintained  for  an  undivided  part  of  a 
chattel,  e.  g,  three-fourths  of  a  8hip^ 

4.  Conversion, — ^It  must  appear,  that  the  defendant  has 
been  gQilty  of  a  wrongful  conversion. 

The  wrongful  conversion  by<  the  defendant  is  considered  as 
the  gist  of  the  action. 

If  A.  take  the  horse  of  B.°,  and  ride  him,  and  after  deliver 
him  to  B.,  yet  B.  may  maintain  trover  against  A.,  for  the 
riding  was  a  conversion,  and  the  re-delivery  will  not  bar  the 
action,  although  it  will  go  in  mitigation  of  damages. 

Drawing  .out  part  of  the  liquor  in  a  vessel,  and  filling  it  up 
with  water,  is  a  conversion  of  all  the  liquor'. 

If  A.  find  the  goods  of  B.,  and,  upon  a  demand  of  the 
goods,  answer  that  he  knows  not  whether  B.  is  the  true  owner, 
and  therefore  refuses  to  deliver  them ;  this  is  not  evidence  of 
a  conversion,  if  A.  keep  them  for  the  true  owner  ^ 

q  Beck  r.  Rebow,  l  P.  Wmfl.  94.  u  CoiinteM  of  Utttland^a  case,  T.  58 

r  Ctiiring  y.  Tufne),  per  Treby,  C.  J.  RUs.  B.  R.  1  Rot.  AInt.s  (L)  pi.  I. 

•tHerefbrd,  1O94,  BttU.  N.'P.  34.  x  Rk-hardsuii    ▼.  AtkiiiMio»    Mtddx. 

•  £lfrca  V.  Mftw,  3  East,  38.  Sitt.  coram  Eyre  aad  Fortescvc,  (ab- 

t  WataoD  ▼.  King,  4  Camp.  N.  P.  C.  ■fole,C.  J.)  i  Str.  S76. 

974.  y  Per  Coke,C.J.9But8t.3l2. 


(6)  ••  During  the  term  the  tenant  may  take  away  chimney- 
pieces,  and  even  wainscot,  which  is  a  very  strong  case,  but  not  after 
the  term ;  if  he  did,  he  would  be  a  trespasser."  Per  Lord  Hard- 
wicke,  C.  1  Atk.  477.  See  also  Ambl.  1 13.  But  tenant  remaiD- 
ing  in  possession,  after  the  expiration  of  the  term,  may  remove  fix- 
tures, annexed  to  the  freehold,  for  the  purpose  of  carrying  on  tmde. 
Penton  v.  Rohart,  2  East,  88.  **  What  would  have  been  held  to 
be  waste  in  the  time  of  Henry  the  7th  •,  as  removing  wainscot 
fixed  only  by  screws,  and  marble  chimney-pieces,  is  now  allowed 
to  be  done.*'  Per  Lord  Hardwicke»  €•  in  Lawton  v.  Lawton* 
3  Atk.  1.5. 

*  See  also  lierlaketidctrs  case,  31  Eliz.  4  Bep.  64v 
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A  person  is  guilty  of  a  conversion  who  takes  the  proper^ 
of  one  person  by  assignment  from  another,  who  has  not  any 
authority  to  dispose  of  it  (7). 

A.*,  a  tobacco  broker,  purchased  in  bis  own  name,  for  the 
plaintiff,  some  tobacco,  which  was  then  in  the  king's  ware- 
nouse,  and  afterwards  pledged  the  same  in  his  own  name  with 
the  defendant  for  a  sum  of  money,  and  transferred  it  into  the 
defendant's  name  in  the  king's  warehouse.  The  defendant 
was  informed  of  the  plaintiff's  right  to  the  tobacco,  and  was 
applied  /o,  both  by  tlie  plaintiff  and  the  broker,  to  deliver 
the  same  to  tlie  plaintiff,  but  the  defendant  refused  to  make 
the  transfer,  or  to  give  an  order  for  the  delivery.  It  was 
holden,  that  the  acts  of  the  defendant  amounted  to  a  con-* 
version. 

So  a  servant  may  be  guilty  of  a  conversion,  although  the 
act  be  done  by  him  for  the  benefit  of  his  master*. 

In  a  case,  however,  where  the  defendant  had  taken  the 
plaintiff's  boat  for  the  purpose  of  assisting  the  plaintif}'^,  and 
from  a  motive  of  kindness  to  the  plaintiff,  and  the  boat  was 
sunk  in  the  endeavour.  Lord  EUehborough,  C.  J.  was  of 
opinion,  that  the  act  of  the  defendant  could  not  be  deemed 
an  illegal  conversion. 

With  respect  to  negotiable  instruments,  e,  g.  bank  notes, 
possession  is  primd  facie  evidence  of  property;  and  persons 
holding  them  cannot  without  strong  evidence  of  fraud,  be 
compelled  by  any  prior  holder,  who  may  have  been  robbed, 
to  disclose  the  manner  in  which  they  received  them^  (8). 

.M  M'Combier.  DaTiei,6CMt,  538.        b  Drake  v.  Shorter,  4  Esp.  N   P.  C. 
a  Sicpbent  v.  Blvrall,  4  Msiile  &  Kel-        ]65. 

wya,  950.  c  Kiii|^  ▼.  Milsom, «  Camf .  N.  P.  C.  5. 


(7)  **  AsfiUiDiDg  to  oneftelf  the  property  and  ri|^ht  of  disposing 
of  another  man*fl  goods,  is  a  conversion."  Per  Holt,  C.  J.  in  Bald- 
win  V.  Cole,  6  Mod,  221.  recognised  by  Ld.  Ellenborough,  C.  J. 
in  6  East,  540. 

(8)  **  For  the  purpose  of  rendering  bills  of  exchangee  negotiable^ 
the  right  of  property  in  them  passes  with  the  bills.  Every  holder, 
with  the  hills,  takes  the  property,  and  his  title  is  stamped  upon  the 
bills  themselves.  The  property  and  the  possession  are  inseparable. 
This  was  necessary  to  make  them  negotiable,  and  in  tliis  respect: 
they  differ  essentially  from  goods  of  which  the  property  and  pos* 
session  may  be  in  different  persons."  Per  Eyre,  C.  J.  delivering 
the  opinion  of  the  court  in  Collins  v.  Martin,  I  Bos.  Si  Pul.  tifj], 

n  n^ 
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A  banker  discounts  a  bill  drawn  on  a  customer,  and,  by  the 
acceptance,  made  pa3rable  at  his  hand,  after  notice  tbat  it  has 
been  lost  by  the  holder,  and  afterwards  debits  his  cutomer 
with  the  amount  of  the  bill,  writes  a  discharge  on  it,  and  de- 
livers it  up  to  the  customer  as  the  banker's  voucher  of  hisac* 
count  Ileld,  that  the  banker  is  thereby  guilty  of  a  conver- 
sion, and  the  loser  of  the  bill  may  recover  in  trover  without 
previous  demand  of  the  bills 

Although  it  appears  formerly  to  have  been  doubted  whe- 
ther in  the  case  of  a  tortious  taking,  the  plaintiff  was  not 
confined  to  an  action  of  a  trespass,  yet  it  is  now  agreed,  that 
in  such  case  the  plaintiff  has  his  election  to  bring  either  tres- 
pass or  trover:  for  a  tort  may  be  qualified,  though  it  cannot 
fee  increased*. 

If  A.  lodges  jewels,  sealed  up  at  a  banker's,  for  safe  cus- 
tody only*;  and  the  banker  breaks  open  the  box,  and  pawns 
the  jewels  to  another,  A.  may  maintain  trover  against  the 
pawnee  for  the  conversion  of  the  jewels  to  his  own  use. 

In  an  action  of  trover  for  plate',  it  appeared  that  the  plain- 
tiff claimed  under  a  remainder-man,  against  the  defendant, 
to  whom  it  was  pawned  by  the  tenant  for  life.  That 
I.  S.,  by  will,  gave  his  plate  to  trustees  for  the  use  of  bis 
wife  durante  vidnUate,  requiring  her  to  sign  an  inventory, 
which  she  did  at  the  time  the  plate  was  delivered  into  her 
possession.  She  afterwards  pawned  it  with  the  defendant 
for  a  valuable  consideration,  who  had  no  notice  of  the  set- 
tlement, and  before  the  commencement  of  this  action  she 
died.  A  demand  and  refusal  was  proved.  After  verdict  for 
plaintiff,  the  court  were  of  opinion,  on  a  case  reserved,  that 
the  defendant  was  bound  to  deliver  up  the  plate,  without 
being  paid  the  money  he  Itad  advanced  on  it,  observing, 
that  the  point  was  clearly  established,  and  the  law  must  re- 
main as  it  is,  until  the  legislature  thought  fit  to  provide, 
that  the  possession,  of  such  chattels  shall  be  a  proof  of  owner* 
ship.  : 

By  Stat  1  Jac.  1.  c.  21.  the  sale  of  any  goods  wrongfully 
taken  to  ^ny^paicnbroker  in  London,  or  within  two  mile9 
thereof,  shall  not  alter  the  property.      , 

If  ^oods  stolen  are  pawned,  the  owner  may  maintain  trover 
*  against  the  pawnbroker^    N.  In  this  case  the  goods  had 

c  \.ov\\\  w,  Martin,  A  Tiitiiil.79').  f  Boare  ▼.  Parker,  «  T.  R.  37G. 

d  Bt9fa»i>v.  Montague,  Cro.  Eliz.  S24.  g  Packer  v.  Giir.e«,  London  Silt.  art«T 

Cro.  Jac  5U.S.  C.  Trin.  T.  I8u6.   LH.  EileulKutiugh, 

.  «  Hurtop  V.  Hoare,  R.  ]6  G.  2.  K.B.        C.J.  a  Cam|).  N.  P.C.  336.  a. 

Str.    11 87.  more  fully   reported  in 

3  Atk.44.  and  I  Wils.  b. 
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been  stolen  from  the  plaintiff*s  house  and  pawned  with 
defendant  by  a  person  who  had  been  tried  for  the  felony,  and 
acquitted  on  the  absence  of  a  material  v.itness.* 

A  wharf,  even  in  London,  is  not  a  market  overt*  for  the  ar- 
ticles bought  there. 

If,  upon  an  information  of  seizure,  the  goods  be  con- 
demned, no  action  will  lie  for  them.  But  if  there  be  no  con* 
depmation»  and  the  ^oods  were  not  liable  to  be  seized,  tres- 
pass or  trover  will  lie  against  the  officer  for  them'.  But  by 
Stat  1.9  G.  2.  c.  34.  s.  16\  if  the  judge  certify  on  the  record, 
that  there  was  a  probable  cause  for  such  seizure,  then  the 
plaintiff,  beside  his  ship  or  goeds  so  seized,  or  the  value 
thereof,  shall  not  be  intitled  to  above  two-pence  damages,  nor 
to  any  costs  of  suit. 

.  If  goods  be  obtained  from  A.  by  fraud^,  and  pawned  lo 
B.,  without  notice,  and  A.  prosecute  the  offender  to  convic- 
tion, s\pd  get  possession  of  his  goods,  B.  may  maintain  tro- 
'  ver  for  them;  for  this  is  distinguishable  from  the  c*ase  of  fe-. 
lony,  where  the  owner's  right  of  restitution  is  given  by  posi- 
tive statute  (21  H.  8.  c.  11.) 

As  the  master*  of  a  ship  has  no  general  authority  by  law» 
in  the  absence  of  his  employers,  to  sell  the  ship  entrusted  to 
his  care,  but  only  an  implied  authority  to  act  f^r  the  benefit 
of  the  concern,  exercising  a  sound  discretion,  such  as  the 
owner  himself  would  exercise  if  he  were  upon  the  spot,  it 
follows,  that  the  owner  of  a  ship  may  recover  in  an  action  of 
trover  the  value  of  the  same  from  a  vendee  claiming  by  pur- 
chase from  the  master,  unless  the  vendee  can  shew  that  the 
ship  was  sold  by  the  master  under  such  an  urgent  necessity  as 
would  have  induced  the  owner  to  have  sold  the  ship  if  he  had 
been  present. 

So,  although  the  captain  of  a  ship  find  it  impossible  to 
reach  his  [X)rt  of  destination,  he  has  not  any  implied  autho- 
rity, as  the  agent  of  the  shippers,  to  sell  the  cargo  for  their 
benefit  in  a  foreign  port,  into  which  he  is  driven;  and  if  he 
does  80,  although  it  should  appear  that  he  acted  bonafde  fojr 
the  interest  of  all  persons  concerned  in  the  adventure,  yet 
such  sale  will  be  considered  as  a  tortious  conversion,  for  which 
the  ship-owner  is  liable'". 

A.  entrusted  B.  with  go6ds  to  sell  in  India^  agreeing  to 

li  Wilkinson  ▼.  King,  sCanp.  N.  P.  C.  C.  J.  AbboU, p.  5.  ed.  9(1.  and  s  Esp. 

335.  N.  P.  C.  63.  S.  r.  Reed  ▼.  purby, 

i  Tinkler  v.  Poole,  3  Wils.  146.5  Burr.  Trio.  4S  G.  3.  B  K.  10  East,  143. 

2657.  m  Van  Ouieron  w.  Powick,  8  Camp, 

k  Parker  t.  Patrick, 5 T.  R.  175.  '  N.  P.  C.  42. 

I   Haymao  r.  MouUon,  B.  R.  London  n  Bromley  v.  Coxwellj  9  Boe.  &Pal, 

Sitt.  Not*  J,  18OJ.     ElleDborougb,  438.  - 
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take  back  from  B.  what  he  should  not  be  able  to  sell,  and  al- 
lowing him  what  he  should  obtain  beyond  a  certain  price, 
with  liberty  to  sell  them  for  what  he  could  get,  if  he  could 
not  obtain  that  price.  B.,  not  havin<2^  been  able  to  sell  the 
goods  in  India  himself,  left  them  with  an  agent  to  be  dis^ 
posed  of  by  him,  directing  the  agent  to  remit  the  money  to 
nim  (B.)  in  England.  It  was  holden  that  A.  could  not  main- 
tain trover  against  B.  for  the  goods. 

Trover  will  not  lie  for  goods  irregularly  sold  under  a  dis* 
tress**;  the  statute  11  G.  2.  c.  19.  s.  Ifi.  having  declared  that 
the  party  selling  should  not  be  deemed  a  trespasser  ab  inUto^ 
and  having  given  an  action  on  the  case  to  the  party  grieved 
by  such  sale. 

But  if  a  party  pay  money  in  order  to  redeem  his  goods 
from  a  wrongful  distress  for  rent^,  he  may  maintain  trover 
against  the  wrong^doer. 


II.  By  whom  and  against  whom   Trover   may  he 

maintaiiied.       * 

One  joint-tenant,  or  tenant  in  common,  or  parcener,  can- 
not bring  trover  against  his  companion  for  goods  remaining 
in  his  possession,  because  the  possession  of  one  is  the  pos- 
session of  both;  if  trover  be  brought,  the  joint-tenancy,  &c. 
is  good  evidence  upon  the  plea  of  not  guilty'*. 

Upon  this  principle  it  was  holden',  that  A.,  a  member  of 
an  amicable  society,  who  had  been  entrusted  with  a  box, 
containing  the  sums  of  money  subscribed,  and  was  bound  by 
bond  to  keep  it  safely,  could  not  maintain  trover  against  B., 
another  member  of  the  same  society,  and  a  stranger,  in  a  case 
where  B.  had  got  possession  of  the  box,  carried  it  away,  and 
delivered  it  to  the  stranger;  Buller,  J.  observing,  that  it  was 
admitted,  that  one  of  the  defendants  was  a  member  of  tliis 
society,  and,  consequently,  had  a  general  property  in  the  box; 
that  a  special  property  could  not  give  a  right  in  this  ac- 
tion against  a  general  property.  The  custody  only  was 
committed  to  the  plaintiA*;  the  property  remained  in  the  so^ 
ciety. 

o  WaUoce,  ▼.  King,  I  H  BI.13.  r  Hojlidey   ▼.   CtflmeU  aid  Wbile» 

p  Sltpwirk  V.  Blancbard,  6  T.  R.  998..         1  T.  R.  658. 
f|  S  Iteuu.  920.  case,  978. 
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After  an  act  of  bankruptcy  committed  bv  one  of  two 
partnersS  joint  effects  were  sent  away»  which  came  to  the 
defendant's  hands;  then  the  solvent  partner  died,  leaving  the 
defendant  his  executor,  and  afterwards  a  commission  of  ^nk- 
rupt  was  taken  out  against  the  surviving  partner,  and  his 
estate  assigned  to  the  plaintiffs;  it  was  holden,  that  tliey  were 
tenants  in  common  with  the  solvent  partner,  and  after  his  de^ 
cease  with  his  representatives,  by  relation  from  the  act  of 
bankruptcy;  and,  consequently,  could  not  maintain  trover 
against  the  defendant  claiming  under  such  solvent  partner. 

After  an  act  of  bankruptcy,  committed  by  one  of  two 
partners",  the  other  delivered  goods,  part  of  their  joint  pro- 
perty, to  a  creditor^  for  a  joint  debt,  and  died,  and  afterwards 
a  commission  issued  against  the  surviving  partner;  it  was 
holden,  that  this  was  in  substance  the  same  with  the  pre- 
ceding case;  that  the  creditor,  by  virtue  of  such  delivery  bv 
the  solvent  partner,  became  tenant  in  common  of  the  goods 
with  the  assignees  of'the  bankrupt  by  relation  from  the  act 
of  bankruptcy,  which  was  in  the  life-time  of  the  solvent 
partner,  and,  consequently,  that  the  assignees  could  not  main<- 
tain  trover  against  such  creditor. 

If  one  tenant  in  common  merely  takes  the  thing  in  com- 
mon out  of  the  possession  of  his  companion,  and  carries  it. 
away,  there  no  action  lies  by  the  other  tenant  in  common'; 
but  if  he  destroy  the  thing  in  common,  the  other  may  bring 
trespass  or  trover.  As^  where  it  appeared  that  one  tenant 
in  common  of  a  ship  had  forcibly  taken  it  out  of  the  pos- 
session of  his  companion,  and  secreted  it  from  him,  so  that 
be  knew  not  where  it  was  carried,  and  changed  tlianame  of 
it,  and  it  afterwards  got  into  the  hands  of  a  third  person, 
who  sent  it  on  a  foreign  voyage,  where  it' was  lost.  Lord  King, 
C.  J.  left  it  to  the  jury,  whether  under  the  circumstances, 
the  destruction  was  not  by  th^  defendant's  (the  tenant  in  com- 
mon) means;  and  the  jury  finding  in  the  affirmative,  the 
court  on  motion  for  a  new  trial,  approving  of  the  chief  jus- 
tice's direction,  refused  to  set  aside  the  verdict  (9). 

t  Smith  and  otliers,  assignees,  &c.  ▼.    x  Brammel  v.  Joneit,  B.  R.T.32Geo. 

Sloket,  1  East,  3(i3.  3.  MS. 

u  Smith  anil  others,  assignees,  &c.  v.    y  Barnardiston  r.  Chapman,  C   B, 

Oriell,  1  East,  SGS.    See  Harvey  v.        Hil.  T.  i  G.  1.  cited  from  Ld.  C.  J. 

Crickett,aDte,tit.  Pai*tj]ers,p.io6o.        Kiug*s  MS.  in  Heath  v.   Hubbard, 

4£a8t,]3l. 


(9)  It  seems  that  the  sale  of  the  ivhole  of  a  ship  by  one  who  is 
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The  preceding  case  proceeded  upon  the  principle  that  them 
was  a  destruction  of  tne  subject  matter,  and  it  is  now  esta- 
blished, that  one  tenant  in  common  cannot  recover  for  a  chat- 
tel in  trover  against  his  companion,  without  first  proving  a 
destruction  of  the  chattel,  or  something  that  is  equivalent  to 
it.  Hence,  where  one  of  two  tenants  in  common  of  a  whale 
cut  it  up  and  expressed  the  oil,  it  was  holden*,  that  such 
'alteration  in*  the  form  of  the  property  did  not  amount  to 
a  tortious  conversion,  so  as  to  enable  the  companion  to 
maintain  trover;  for  the  act  done  was  an  application  of 
the  whale  to  the  only  purpose  which  could  make  it  pro- 
fitable to  the  owners,  and  tended  to  preserve  it  instead  of 
destroying  it,  which  ojie  tenant  in  common  was  clearly  en- 
titled to  do;  and  as  the  parties  were  clearly  tenants  in  com- 
mon of  the  whale,  they  became  tenants  in  common  of  the 
produce,  after  it  was  converted  into  oil.  N.  It  was  ad- 
mitted in  thia  case,  that  the  taking  by  the  defendant,  and  the 
refusal  to  deliver  on  demand  made,  was  not  any  misfeasance 
in  a  tenant  in  common,  and  did  not  give  'a  right  of  action. 
It  will  be  proper,  however,  to  remark,  that  the  rule  that  one 
tenant  in  common  cannot  bring  trover  against  his  compa^^ 
nion,  holds  only  in  those  cases  where  the  law  considers  the 
possession  of  one  to  be  the  possession  of  both.  Hence*, 
where  A.  is  tenant  in  fee  of  one  fourth  part  of  an  estate,  and 
B.,  tenant  in  common  with  him,  of  the  other  three  parts /or  a 
term  of  years^  without  im{5eachment  of  waste,  if  A.  cut 
down  any  trees,  and  B.  take  them  away,  A.  may  maintain 
trover;  for  though  B.,  being  dispunishable  of  waste,  might 
cut  down  what  trees  he  would,  yet  trees  having  an  inheritable 
quality,  and  B.  not  having  any  "interest  in  the  inheritance,  he 
cannot  take  the  trees  .when  felled  by  him  who  has  the  inherit- 
ance, and,  consequently,  his  possession  being  tortious  cannot 
be  said  to  be  the  possession  of  the  other. 

It  is  to  be  observed  also,  that  if  one  joint-tenant,  &c.  brin^ 
trover,  without  hiscompanipn,  against  a  ^trartif^r,  the  defend- 
ant cannot  give  the  joint-tenancy,  &c.  in  evidence  o«  Me  ffe- 
Tteral  issue,  so  as  to  bar  the  plaintiff  of  his  action,  but  only  to 
prevent  him  from  recovering  any  more  than  his  own  share  in 

I  Fenningsv.  Ld.  Grcnvillc,  1  Taunt,    a  West   v.  Pasmore,   at   Enrler,  per 
34,.  TQrton,J.SaHL.MSS.Bun.N\P.?5. 


onlv  a  part  owner,  in  exclusion  of  the  right  of  another,  who  is  te- 
nant in  common  with  him,  is  not  equivalent  to  the  destruction  of 
the  subject  matter,  mediately  or  immediately,  so  as  to  enable  his  co- 
tenant  to  maintain  trover  against  him  for  it.  4  East,  1 10,  See  also 
Graves  v.*  Sawyer,  T.  R«iym.  15. 
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the  value  of  the  property  in  question*;  for  it  is  a  general  rule, 
that  the  defendant  can  avail  himself  of  an  obiection  of  this 
sort,  viz.  that  all  the  part  owners  in  a  chattel  nave  not  joined 
in  an  action  of  trespass  or  tort,  brought  in  respect  of  such  chat- 
tel,  by  a  plea  in  abatement  onlt/;  and  if  one  of  two  part- 
owners  of  a  chattel  sue  alone  for  a  tort,  and  the  defendant  do 
m)t  plead  in  abatement,  the  other  part-owner  may  afterwards 
sue  alone,  and  the  defendant  cannot  plead  in  abatement  of 
such  action*. 
Trover  will  lie  against  a  corporation^ 


III.  Tite  Declaration — Plea — Defence^  and  herein  of 
the  Doctrine  of  Liens — Evidence — Of  slaying 
the  Proceedings — Costs — Judgment. 


Venue. — ^This  is  a  transitory  action,  and  the  venue  may  be 
laid  in  any  county'. 

The  declaration  states,  that  the  plaintiff  was  lawfully  pos- 
sessed of  the  goods  in  question  (10),  as  of  bis  proper  goods 
and  chattels  (11)^  and  that  being  so  possessed,  he  casually 

b  Nelthorpe    ▼.   Farriof^tOQ,  9    Lev.  d  Sed^orUi  v.  Or«reod,  7  T.  R.  979* 

113.  Adm.iu  Bariiardiston  V.  Chap-  e  Varboroii^h  y.  The  Bank  of  £og- 

man,  C.  B  ,  H.  T.  1  G.  1.  cited  ia  land,  B.  R.Trm.T.  S3  G.  8. 

4  Cast,  191.  f  Brown  ▼.  Hed(^,SaJk.  390. 

c  Bloxam  v.  Hubbard,  5  East,  490. 


(10)  The  goo<^8  in  questiop  should  be  described  with  such  con- 
venrt^nt  certaioty,  that  the  jury  may  know  what  is  meant,  but  in 
this  action  the  same  accuracy  and  precision  are  not  reauired  as  in 
the  action  of  detinue,  which  is  for  the  recovery  of  the  tnings  them- 
^ves  in  specie,  if  to  be  had.  Hence,  a  declaration  in  trover  for 
twenty  ounces  of  cloves  and  mace*,  ten  pair  of  cdrtains  and  va- 
lencefy  for  a  parcel  of  diamonds^,,  for  the  furniture,  apparel,  &c. 
belonging  to  such  a  ship§,  has  been  liolden  good. 

'  (n)  The  omission  of  the  words,  "  as  of  his  proper  goods,"  it 
cured  by  verdict,  Jones  v.  Winckworth,  Hardr.  II].;  but  fatal 
after  a  judgment  by  default.  Swallow  v  Ayncliff,  B.  K.  M.  2 
G.  2.  MSS. 

•  Haitford  v.  Jones,Salk.  6S4. 

t  Taylor  V.  Wcllt,  9  Saund.  74. 

X  White  V.  Graham,  Str.  S27-  Ld*  Raym.  1530, 

\  Nightingale  V.  Bridget,  Carth.  isi. 
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lost  them,  and  that  they  ctmie  to  the  bands  and  posseosion 
of  the  defendant,  by  finding  (12),  ivho  afterwards  (13)  con- 
verted (14)  them  to  his  own  use. 

This  is  the  substance  of  the  declaration  in  common  cases. 
Where  the  action  is  brought  by  an  executor,  administrator, 
or  the  assignees  of  a  bankrupt;  the  character  in  which  the 
party  sues  must  of  course  appear  on  the  face  of  the  declara- 
tion. 

Care  must  be  taken  to  state  the  possession  to  be  in  the  per- 
son to  whom  the  property  belongs. 

In  an  action  of  trover  by  the  assignee  of  bankrupt  part- 
ners^, the  declaration  consisted  of  one  count  only,  in  which 
the  possession  was  stated  to  be  in  the  partners.  It  appeared 
in  evidence,  that  the  greater  part  of  the  goods  in  qaestion 
belonged  to  one  of  the  partners  only,  before  the  commence- 
ment of  the  partnership,  and  had  never  been  brought  into 
the  partnership  fund.  It  was  proved,  that  the  residue  ^of 
the  goods  was  part  of  the  joint  estate.  Per  Kenyon,  C  J* 
The  plaintiff  under  this  declaration  is  entitled  to  recover  the 
value  of  such  goods  only  as  have  been  proved  to  belong  to 
both  the  partners  as  partners.    Had  there  been  a  count  in 

f  Cock,  MKigiM^  of  Kent  Hud  Femberton,  ▼.  Taano,  London  Sittmgi  ■ftn'  H.T. 

41 G.  s.  fi.  R.  KeAyon,  C.  J.  MStJv 


(12)  The  conversioa  is  the  gist  of  the  action,  and  the  manner 
in  which  the  goods  came  to  the  hands  of  the  defendant  is  only  io* 
ducement* ;  and,  therefore,  the  plaintiff  may  declare  that  the  goods 
came  to  the  possession  of  the  defendant  generally  or  specially,  by 
finding,  (thongh  the  defendant  came  to  the  goods  by  delivery  f,) 
or  that  the  defendant  fraudulently,  at  cards,  won  money  of  the 
plaintiff  from  the  wife  of  the  plaintiff  ^. 

(13)  In  the  declaration  the  convenion  was  laid,  under  a  tcilicetv 
to  be  on  a  day  before  the  trover  §•  Upon  motion  in  arrest  of  judg^ 
mentj  the  declaration  was  holden  to  be  good,  for  the  posUa  an^ 
vertit  is  soificient,  and  the  scilicet  is  void. 

(14)  Though  it  be  necessary  to  alleee  a  day  and  place  of  con- 
▼ersionll,  (or  of  a  request  and  refiisal,  which  is  tantamountfy) 
yet  as  it  is  a  transitory  action,  the  conversion  may  be  laid  here,  and 
proved  in  Ireland**. 


•  Isuck  ▼.  Clark,  9  Bultt  306. 
t  fi  Bal8t.3i3.|»erCoke,  C.  J. 
X  Vid.  Ent.  s65. 

Te«mond  v.  Johnson,  Cro.  Jao«  4dS. 

Hubbard's  case,  Cro.  Elis.  78. 

Wilson  ▼.  Chamben.  Cro.  Car.  fite. 
•*  Brown  v.  Bedgss,  Salk.  990. 
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the  declaration,  stating  the  possession  in  the  assignee,  as 
this  ivas  a  joint  commission,  and  the  assignment  under  such 
commission  passes  both  separate  and  joint  effects^,  the  whole 
might  have  been  recovered ;  as  it  is,  the  verdict  must  be  for 
that  part  only  which  has  been  proved  to  be  the  property  of 
the  partners.    The  jury  found  a  verdict  accordingly. 

In  trover  by  husband  and  wife,  the  declaration  ou^ht  not 
to  allege  the  possession  in  them  both^  nor  state  the  damage 
to  have  accrued  to  them  both^ ;  for  the  law  will  transfer,  m 
point  of  ownership,  the  whole  interest  to  the  husband. 

If  trover  be  brought  against  husband  and  wife,  and  it  is  al« 
leged  in  the  declaration  that  they  converted  the  goods  to  their 
own  use,  the  judgment  may  be  arrested'  or  reversed*  on  writ 
of  error  (15). 

It  seems*,  however,  as  the  conversion  is  a  tort,  that  the 
wife  may  be  charged  with  it  in  the  same  manner  as  with  a 
trespass ;  that  is,  the  declaration  may  state,  that  the  husband 
and  wife  converted  the  goods^  omilting  the  words,  to  their 
own  use. 

Plea. 

The  general  issue  in  this  action  is  not  guilty;  under  which 
plea  every  ground  of  defence  which  proves  that  the  conver- 
sion was  lawful  may  be  given  in  evidence ;  for  the  gist  of  the 
action  of  trover  is  a  wron^ul  conversion. 

Hence,  in  trover  for  a  gun*,  the  defendant  may  give  in  evi- 
dence, that  he  was  a  gamekeeper  of  the  manor  of  5.,  and  took 
the  gun  by  virtue  of  the  stat.  22  &  23  Car.  2.,  though  the  act 

h  Fsp.  Cook,  2  P.  Wim,  500.  m  Berry  v.  Neryi ,  Cro.  J«c.  66l .  Perry 

i   Per  Yelrcrton,  J.  Yeir.  ]6s.  ▼.  Diggpi,  Cro.  Car.  494.  S.  P. 

k  2»alk.  114.  n  Draper  t.  Fulket,  Tel ▼  165.  Anon. 

1  RberacB  v.  Humphreys,    Cro.  Car.        1  Ventr.  94. 

S54.  o  Dane  V.  Walter,  in  Kent,  i6t8.  Bull. 

N,  P.  48. 


(15)  But  where  in  trespass*  against  baron  aod  feme  for  entering 
an  house,  and  taking  goods,  the  declaration  stated,  that  they  con- 
verted the  goods  to  their  own  use:  on  motion  in  arrest  of  judgment, 
the  declaration  was  holden  good ;  for  the  conversion  in  this  case  is 
not  the  gist  of  the  action,  and  the  actio»n  being  mainlainable  for 
entering  the  house  and  taking  the  goods,  the  court  will  intesd  tliat 
the  damages  were  given  for  those  trespasses  only. 

•  SmaneyT.Kerfoot;Str.  1094.  ABdr.tt49.  S. C.  Pnllen  r. PiUnier, BnU. N. P< 

46.  S.  P. 
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do  not  authorize  the  pleading  the  general  issue,  and,  therefore, 
it  would  b,e  otherwise  in  trespass  for  taking  it.  So  the  de- 
fendant may  give  in  evidence  on  the  general  issue,  that  he 
took  the  goods  in  question  for  toli^. 

Where  an  administrator  brings  trover  upon  his  own  pos- 
session *i,  the  defendant  may  give  in  evidence  a  will,  and  an 
executor,  upon  not  guilty;  otherwise,  if  it  be  on  the  posses- 
sion of  the  intestate,  (as  in  the  principal  case]  for  there  the 
defendant  ought  to  plead  it  in  abatement,  and  if  he  does  not, 
he  shall  not  give  it  in  evidence. 

The  defendant  may  also  plead  the  statute  of  limitations', 
viz.  that  the  cause  of  action  did  not  accrue  at  any  time  within 
six  years  next  before  the  commencement  of  the  plaintifl's 
action. 

Where,  an  executor,  several  years  before,  had  left  some 
household  stuff  in  the  house,  b)r  the  consent  of  the  heir',  who 
used  them  afterwards,  and  within  six  years  of  the  action 
.brought,  the  executor  demanded  the  goods,  and  the  heir  re- 
fused to.  deliver  them,  whereupon  trover  was  brought,  and 
the  statute  of  limitations  pleaded ;  it  was  holdeu,  that  the 
user  befofe  the  demand  was  neither  a  conversion,  nor  any  evi- 
dence of  it ;  for  it  was  with  the  consent  of  the  executor  until 
that  time ;  and  the  demand  being  within  six  years,  the  refu- 
sal, which  ensued  it,  and  which  was  the  only  evidence  of  a 
conversion  in  the  case,  was  within  the  six  years ;  and  if  a  tro- 
ver be  before  the  six  years,  and  a  conversion  after^  the  statute 
cannot  be  pleaded. 

Bankruptcy  of  the  defendant  after  the  cause  of  action  ac- 
crued, cannot  be  pleaded,  because  the  damages  in  trover  are 
uncertain*. 

Defence^  and  herein  of  the  Doctrine  of  Liens. 

The  most  usual  defence  to  this  action  is,  that  the  defendant 
has  a  lien  on  the  goods,  or  a  right  to  detain  them.  It  will  be 
proper,  therefore,  to  inquire  under  what  circumstanees  a  party 
may  insist  on  this  defence. 

There  are  two  species  of  liens  known  to  the  law,  namely, 
particular  liens  and  general  liens^     Particular  liens  are, 

p  Sir  W.  Jones,  240.  ,  J.  in  Topham  ▼.  Braddiclc,  l  Tmaut. 

q  Blainfieldv.  March,  per  Holt,  C.  J.  577. 

.    London  Sittiiifi,  Salk.  385.  t  Purker  v.  Norton,  6  T.  R.  695. 

r  81  Jac.  I.  c.  ]6.  u  Per  Heath,  J. 3  Boa.  &  Pul. 494. and 

■  WorUey  Montague    v.  Lord  Sand-  per  Kenyon,  C.  J.  l  £sp.  N.  P.  C. 

vicb>7Mod.  99.  cited  by  Lawrence,  109.  per  Lord  Manafidd,  C.  J.  4 

Burr.s99l. 
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where  penoDS  claim  a  right  to  retain  goods,  in  respect  of  la- 
bour or  money  expended  on  such  goods,  and  these  liens  are 
favoured  in  law.  '  General  liens  are  claimed  in  respect  of  a 
general  balance  of  account ;  and  these  arfe  founded  on  express 
agreement,  or  are  raised  by  implication  of  law,  from  the  usage 
of  trade,  or  from  the  course  of  dealing  between  the  parties, 
whence  it  may  be  inferred,  that  the  contract  in  question  was 
made  with  reference  to  their  usual  course  of  dealing. 

By  the  commw  law,  where  a  party  is  obliged  to  receive 
goods,  he  is  also  entitled  to  retain  them  for  his  indemnity  (16). 
Upon  this  principle,  it  has  been  holden,  that  common  car- 
riers* (17)  and  innkeepers  have  a  particular  lien  on  the  goods 
intrusted  to  their  care.  In  like  manner,  millers  have  a  par- 
ticular lien  on  the  produce  of  corn,  which  they  have  ground, 
for  the  price  of  grinding  ^ 

A  person",  who  by  his  own  labour  preserves  goods,  which 
the  owner,  or  those  intrusted  with  the  care  of  them,  have 
either  abandoned  in  distress  at  sea,  or  are  unable  to  protect 
and  secure,  is  entitled  by  the  common  law  of  England  to 
retain  the  possession  of  the  goods  sayed,  until  a  proper  com* 
pensation  is  made  to  him  for  his  trouble  (IS).    The  reason 


f 


X  Skinner  w  Uptbaw,  Ld.  Raym.  753.    z  Per  Holt,  C.  J.  in  Hartford  t.  Jones, 
y  £xp.  Ockeoden,  1  Alk.  335.  Lord  Raym.  393.  Salk.  654.  Abbott, 

336.  ed.  and. 


(16)  It  was  taid  by  Ryder,  C.  J.  delivering  the  opinion  of  the 
court  in  Brenan  v.  Currant,  T.  28  and  29  G.  2.  B.  R.  MSS.  that 
he  had  not  found  it  laid  rlown  as  a  general  rale,  that  the  remedy 
by  retainer  was  ce^extensive  with  the  obligation  to  receive  good»« 
But  see  Lord  Raym.  8()7' 

(17)  See  further  as  to  the  lien  of  carriers,  ante,  tit.  Carriers, 
Sect,  III.  and  Rushforth  v.Hadfield,  7  East,  224. 

(IS)  By  stat.  26  G.  2.  c.  1 9.  s.  5.  it  is  enacted,  "  that  in  case 
any  persons  not  employed  by  the  master,  mariners,  or  owners,  or 
other  persons  lawfully  authorised,  in  the  salvage  of  any  ship,  or  the 
cargo  or  provision  thereof,  shall,  in  the  absence  of  persons  so  em- 
ployed or  authorised,  save  any  such  ship  or  goods,  aud  cause  the 
same  to  be  carried,  for  the  heniffit  of  the  proprietors,  into  port,  or 
to  any  adjoining  custom-house  or  place  of  safe  custody,  immediate- 
ly giving  notice  thereof  to  some  justice,  magistrate,  custom-house 
or  excise  officer,  or  shall  discover  to  any  such  magistrate  or  officer, 
where  any  such  effects  are  wrongfully  hought,  sold,  or  concealed > 
iQch  persons  shall  be  entitled  to  a  reasonable  reward  to  be  paid  by 
the  master  or  owner  of  the  vessf^l  or  goods,  and  to  be  aHju:iited  iii 
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of  this  rule  is  obvious ;  goods  carried  by  sea  are  necessarily 
and  unavoidably  exposed  to  the  perils  which  storms,  tempest, 
and  accidents",  (far  beyond  the  reach  of  human  foresight  to 

Erevent,)  are  hourly  creating,  and  against  wliich  it  too  often 
appens,  that  the  greatest  diligence,  and  the  most  strenuous 
l^xertions  of  the  mariner  cannot  protect  them.  Wlien  goods 
are  thus  in  imminent  danger  of  being  lost,  it  is  most  frequent- 
ly at  the  hazaid  of  the  lives  of  those  who  save  them,  that 
the^  are  saved.  Principles  of  public  policy  dictate  to  civi* 
lized  and  commercial  countries,  not  only  the  propriety,  but 
even  the  absolute  necessity  of  establishing  a  liberal  reccxn- 
pence  for  the  encouragement  of  those  who  engage  in  so  dan- 
gerous a  service. 

,  As.  to  general  liens,  it  has  been  determined,  that  the  attor- 
neys and  solicitors  of  the  different  courts  have  a  lien  on  all 
papers  remaining  in  their  hands,  and  judgments  recovered, 
for  their  costs^  {19)» 

An  attorney  has  a  lien  for  his  general  balance  on  papers  of 
his  clients,  which  come  to  his  hands  in  the  course  of  bis  pro- 
fessional employment;  therefore  where  C.  gave  his  attorney 
a  specific  sum  for  the  purpose  of  satisfying  a  debt  for  which 
an  execution  had  issueo  against  his  good^'at  the  suit  of  B.,  and 
the  attorney  paid  the  money  to  B.,  who  thereupon  delivered 
to  him  a  lease  which  had  been  deposited  by  C«  with  B.  as  a 
security  for  the  debt ;  it  was  holden,  *  that  the  attorney  bad  a 
lien  on  it  for  bis  general  balance  due  from  C. ;  and  that  such  lien 
was  not  extinguished  by  his  having  taken  acceptances  from  C, 
for  the  amount  of  that  balance  before  the  lease  came  to  his 

a  Nicholsoav.  Chapman,  3  H.B1. 954.     c  Steveoson  ▼.  Blakclock,  l  M.  &  S. 
b  Mitchell  v.  Oldfield,  4  T.  R.  123.  5JS. 


case  of  diBagrecmeut  about  the  gtiaiiftwii,  in  the  same  manner  at 
salvage  is  to  be  adjusted  or  paid  by  stat.  12  Ana.  st.  2,  c.  18.  or  by 
Stat.  26  G.  2.  c.  19." 

(19)  But  in  one  case,  where  A.  purchased  the  interest  of  a  lease 
for  years,  atsd  the  writings  wereieft  in  the  hands  of  B.  an  attomer, 
to  draiv  an  assignment  of  the  lease ;  B.  drew  the  assignment,  and  it 
was  sealed,  but  fi;  refused  to  deliver  it,  until  A.  paid  for  the  draw- 
ings &c. ;  upon  which  A.  brought  trover  against  B»  for  the  deed  : 
JHolt,  C.  J.  held,  that  the  action  would  lie;  because  B.  might  ha%T' 
|io  action  for  what  he  deserved,  but  that  he  could  not  detain  for  it* 
Anon.  Pascfa.  6  W«  &  M.  at  Nisi  Prius.  Ex  rel.  Mr.  Place,  l  Ld. 
Kaym.  73a» 
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hands ;  some  of  those  acceptances,  when  the  lease  did  come 
to  his  hands,  having  been  dishonoured,  and  one  of  them  taken 
up  by  the  attorney. 

The  lien  which  an  attorney  has  on  the  papers  in  his  hands, 
is  only  commensurate  with  the  right  which  the  party  deli- 
vering the  papers  to  him  has  therein.  Everyone  whether 
attorney  or  not,  has,  by  the  common  law,  a  lien  on  the  spe- 
cific deed  or  paper  delivered  to  him  to  do  any  work  or  busi- 
ness thereon,  but  not  on  other  muniments  of  the  same  party, 
unless  the  person  claiming  the  lien  be  an  attorney  or  soli- 
citor*. 

So  whete  a  banker  has  advanced  money  to  a  customer  *, 
he  has  a  lien  upon  all  the  securities  which  come  into  his 
bands  belonging  to  that  person,  for  the  amount  of  his  gene- 
ral balance :  unless  there  be  evidence  to  shew,  that  he  re- 
ceived any  particular  security,  under  special  circumstances, 
which  would  take  it  out  of  the  general  rule. 

So  a  calico  printer  has  a  lien  upon  the  linen  in  his  posses- 
sion^  for  the  general  balance  of  his  account,  for  work  oone  in 
the  course  of  that  business.  So  a  printer  employed  to  print 
certain  numbers,  but  not  all  consecutive  numbers,  of  an  entire 
work  has  a  lien  upon  the  copies  not  delivered,  for  his  general 
balance  due  for  printing  the  whole  of  those  numbers'. 

In  like  manner  it  has  been  determined,  that  dyers^,  fac- 
tors' (20),  and  wharfingers'",  have  liens  for  their  general 
balance. 

The  master  of  a  vessel  has  a  lien  on  the  trunk  of  a  person 
whom  he  has  conveyed  in  his  vessel,  until  a  reasonable  sum 
has  been  tendered  for  the  passaged  N.  It  did  not  appear  in 
this  case,  what  were  the  terms  of  the  contract ;  but  it  was 
proved,  that  the  defendant  had  brought  the  plaintiiT  and  his 
trunk,  containing  his  wearing  apparel,  home  in  his  vessel 
from  the  Brazils  to  London ;  15/.  had  been  paid  by  the  plain- 

(1  HolKs  ▼.  Claridge,  4Tanut.  807.  i   Krafi^er   v.   Wilcox,    AmUler,   9.'>2. 
c  Darit  v.  Bowshcr,  5  T.  R.  498.  Gardener  v  Coledoao,  cited  1  Burr. 

f  Exp.  Aodrewfi,  91  June,  1764,  per        494.  and  6  East,  28.  per  Buller, /. 

Lord  Northiogtoii,  C.  Co.  B.  L.  429-        S.  P. 

edit.  5th     VVeldon  v.  Gould,  3  Esp.  k  Naylor  v.  Manglei,  1  £ip.  N.  P,  C. 

N.  P.  C.  968.  Keiiyon,  C.  J.  109. 

M  Blake  v.  Nicholson,  3  M.  &  S.  167.  1  Wolf  v.  Summers,  London  SittiDg:s 
h  Sayiie  ▼.  Barchard,  4  Esp.  N.  F.  C.        after  H.  T.  51  G.  3.  Lawrence,  J. 

63.  Kenyon,  C.  J.  2  Camp.  N.  P.  C.  6dl> 


(-20)  See  further  as  to  the  lien  of  factors,  ante,  tit  Factors,  p,  767. 
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tifr»  bat  the  defendaat  daimed  15/.  more,  and  insisted  oil 
detaining  the  trunk  until  the  rest  was  paid.  It  was  proved^ 
that  3oZ  was  a  reasonable  sum  for  tne  conveyance  of  the 
plaintiff.  But  the .  master  of  a  ship  has  not  a  lien  on  the 
ship",  for  money  expended  or  debts  incurred  by  him  for 
repairs  done  to  it  on  the  voyage. 

Policy  brokers  have  a  lien  for  their  general  balance",  even 
as  against  agents  who  do  not  disclose  their  principals;**  but 
not  where  they  have  notice,  that  the  person  who  employs 
them  acts  merely  as  an  agenti* ;  and  it  hiis  been  holden,  that 
where  an  English  subject,  in  time  of  war,  infonued  the 
broker,  that  the  property  insured  was  neutral,  that  was  a 
sufficient  indication  to  the  broker,  that  the  party  acted  as 
agent**. 

A.  commissioner]  B.  to  sell  a  ship,  and  having  deposited 
her  register  with  him  for  that  purpose,  became  bankrupt :  it 
was  holden,  that  the  register  acts  did  not  prevent  B.  having  a 
lien  on  the  register  deposited  with  him^ 

A  general  right  of  detaining  a  thing  until  the  money  due 
for  the  work  done  upon  it  be  paid,  may  be  waved  by  a  spe- 
cial agreement,  as  to  the  time  or  mode  of  payment;  but 
not  merely  by  an  agreement  for  the  payment  ot  a  fixed  sum', 
although  a  contrary  doctrine  is  laid  down  in  several  cases^ 

In  trover  by  an  assignee  of  a  bankrupt",  it  appeared  that 
the  goods  had  been  attached  in  the  hands  of  J.  S.  (to  whom 
they  had  been  delivered  by  the  bankrupt  (21),)  in  a  plaint 
at  the  suit  of  the  defendant    Afterwards,  and  before  con- 

m  Haney  ▼.  Cbristic,  §  East,'  436.  Hnttcti  v.  Bragf;,  fi  Mareb.  345  awl 

n  Whitebeftd  v.  Vatiglian,  B.  R.  T.  25  349. 

G.  3.  Co.  B.  L.  566.  Stb  «cl.  t  BffcuiiQ  r.  Cnrrlnt,  T.  28  &  99  G.  d. 

o  Mann  v.  Forresler,  4  Camp.  N.  P.  C.  B.  R.  Say.  R.  2i4.  abortly  stated  in 

60.  Westwood  ▼.  Bell,  ib.  849.  Bull.  N.  P.  45.  and  iMSS.     See  alio 

p  MiAna  V.  Hendaraon,  1  Eaat,  335.  Coliius  v«  Ongly,  post.     BalClMaa 

Soook  T.  Da? idaOD,  9  Camp.  N.  P.  authorities  were  orerrnled  in  Cbaae 

C.  918.    See  also 'i  Camp.  N.  P.  C.  t  Westmore. 

597.  u  Collins  V.  Ongly,  B.  R.  E.  9  W.  3. 

q  Snook  t.  Davidson,  nb.  sup.  per  Holt,  C.  J.  cited  by  Ryder, C  J. 

T  Mestacr  r.  Alkius,  1  Marsh.  76.  S  in  Brenan  y.  Currint,  MSS  }  bat  Br^ 

Taunt.  381..  S.  C.  nan  ▼.  Currint  was  ovrrruled    io 

t  Chase  r.  Westmore,  B.  R.  Trin.  56  Chase  r.  Weatroore,    B.  R.  Trio. 

Geo.  3.     See  also  the  opinion  of  56  G.  3. 

Gibbs,  C.  J.  to  the  same  effect  in 


(^1)  It  is  not  stited  for  what  purpose  the  goods  had  been  deli- 
vered to  J.  S«,  but  it  seems,  from  £he  subsequent  part  of  the  case, 
that  J.  S»  was  a  manufacturer  to  whom  the  goods  had  been  deli* 
vered  by  the  bankrupt,  in 'order  to  have  some  work  done  to  them, 
imdcr  ao  agreement  to  pay  a  certain  sum  of  money  fbr  toch  work. 
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^emuatioiH  an  act  of  btokruptcy  was  committed ;  then  the 
goods  were  condemned,  and  satisfaction  entered  on  the  re- 
cord by  thcf  defendant.  It  was  holden,  that  this  eVideno^ 
was  sufficient  to  charge  the  defendant,  the  property  not 
being  altered  until  condemnation;  and  that  the  person  who 
delivered  the  goods  b)r  compulsion  of  law  was  discharged. 
The  C.  J.  added,  that  if  goods  were  delivered  to  a  manufac- 
turer, he  might  detain  them  for  what  be  deserved  for  his 
labour,  but  if  there  was  an  agreement  for  the  price  he  could 
not ;  in  that  case  be  must  rely  on  the  contract,  and  be  in  the 
same  condition  with  other  creditors. 

If  a  person  having  a  lien  upon  goods,  e.  g.  for  warehouse 
rent,  when  they  are  demanded  of  him,  claims  to  retain  them 
upon  a  different  ground,  viz.  that  the  goods  are  his  own  pro- 
perty, and  does  not  make  any  mention  of  the  lien,  trover  may 
be  maintained  against^  him,  without  evidence  of  a  tender 
having  been  made  to  him  in  respect  of  his  lien". 

A  lord  of  a  nianor  seized  a  beast  ais  an  estray',  and  kept 
it  for  some  time  after  having  proclaimed  it ;  the  owner  su- 
terwards,  and  within  the  year,  claimed  it,  and  brought  trover, 
.without  having  first  tendered  a  satisfaction  for  the  Keeping  of 
it ;  and  for  the  want  of  this,  it  was  holden,  that  the  action 
would  not  lie. 

But  if  a  horse  be  distrained  in  order  to  compel  an  appear^ 
ance  in  a  hundred-court^,  after  appearance  the  plaintiff  cannot 
Justify  detaining  the  horse,  until  his  keep  is  paid  for. 

A  party  cannot  acquire  a  lien  by  his  own  wrongful  act*. 

If  the  defendant  is  to  be  considered  as  a  mere  wrong- 
doer*, it  is  not  necessary  for  the  plaintiff  to  tender  him  an 
indemnification  for  expenses,  which  have  been  incurred  by 
hun  in  order  to  obtain  a  wrongful  possession  (22). 

tt  Boardman  ▼.  Sill,  1  Canp.  N.  P.  C.    y  Letiton  ▼.  Cook,  H.  9  G.  9>  B^ll.  N, 

410.11.  Lord  Ellenborottfb, C.J.  P.  45. 

X  Taylor  ▼.  Jaoieat  9  Rol.  Abr.  92  (M.)    a  Griffiths  v.  Hyde,  Dorset  Sum.  Asa. 

pi.  3.  I869.  I^wreace,  J. 

a  Lempriere  t.  Pasley,  9  T.  R.  485. 


(S3)  It  seems,  that  the  same  rule  holds,  where  the  defendant  hai 
incurred  an  expense  in  respect  of  the  plaintilF's  goods,  without  an 
authority  from  the  plaintiff.  Stone  v.  Lingwoo<i,  Str.  651.  which 
case,  however,  was  denied  to  he  law  by  Lord  Mansheld,  C  J. 
4  Burr.  2218.  Where  possession  has  been  obtained  by  a  tnisre« 
presentation  on  the  part  of  the  defendant,  he  cannot  set  up  a  Hen, 
to  which  he  might  otherwise  have  been  entitled.  Madiieu  t< 
Kempster,  1  Camp.  IN.  P.  C.  12. 
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But,  before  a  party  can  entitle  himself  by  an  action  of 
trover  or  relief  from  an  usurious  contract^  he  must  tender 
,all  the  money  really  advanced. 

Evidence^ 

In  Order  to  maintain  this  action^  the  plaintifT  must  prove, 

1.  Property  and  right  of  possessioa  in  himself  in  the 
goods  in  question,  at  the  time  when  they  came  to  the  posses* 
sion  of  the  defendant 

2«  The  nature  and  value  of  the  goods  converted, 

:    d;  Possession  in  the  defendant,  and  a  conversion  by  him. 

IngeneraUhis  is  the  only  proof  requisite',  for  it  is  not  ne- 
cessary to  prove  the  manner  in  which  the  goods  came  to 
the  hands  or  the  defendant,  that  being  matter  of  inducement 
.<mly. 

In  trover  for  a  debenture*,  the  plaintifF  muW  prove  the 
tiumber  of  the  debenture  as  laid  in  the  declaration,  and  the 
exact  sum  to  a  farthing,  or  be  will  be  nonsuited ;  but  he  need 
Tiot  set  out  the  number  (any  more  than  the  date  of  a  bond*, 
for  which  trover  is  brought) ;  for  the  plaintiff  not  being  pos- 
Igessed  of  the  debenture,  may  not  know  the  number,  and  if 
he  should  mistake  in  the  number,  he  must  fail  in  the  action. 

In  trover  for  a  bond^  the  plaintiff  will  be  permitted  to 
give  parol  evidence  of  the  contents,  although  fae  has  not 
given  the  defendant  notice  to  produce  the  instrument  itself. 
So  in  trover  for  the  certificate  of  a  ship's  registry*,  the  certi- 
ficate may  be  proved  to  have  been  granted  to  the  plaintiff  by 
the  pn>duction  g(  the  registry,  from  which  it  was  copied, 
though  notice  has  not  been  given  to  the  defendant  to  produce 
the  certificate  itself  (23).    In  these  cases,  the  nature  of  the 

b  Fitzroy  r.  Gwillim,  1  T.  R.  153.  e  Wilson  ▼.  Chamber*,  Cro.  Car.g69' 

€  Bull.  N  P.  33.  f  How  V.  Hall,  14  East,  974.  mad  see 
d  Per  Holt,  C.  J.  London  SUt.  A.  D.         1  Caanpb.  144. 

2707«fittll.  N.  P.  37.  .  g  Bttlchcr  F.  Jarrat,sBoa.  &  P«l.  143. 


(23)  **  Where  a  written  instrument  is  to  be  used  as  a  medium  of 
proof,  by  which  a  claim  to  a  demand  arising  out  of  the  instmmeot 
fs  to  be  supp6rted,  there  I  admit  the  instrumimt  itsieTf  must  be  pro- 
duced, or  notice  to  produce  it  must  hare  been  given  to  the  defend- 
ant, before  any  evidence  of  its  contents  can  be  fecdvedi  bat  this 
being  an  action  of  trover  fot  the  certitlcate  of  reg^stnr  it»lf,  I  c«n 
aee  no  sound  reason  why  evidence  should  hot  be  'admitted  of  the 
existence  of  the  certificate,  in  the  same  manner  as  evidence  of  a 
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fiction  ia  ftufiicient  notice  to  the  defendant  of  the  subject  of 
inquirjr. 

In  trover  for  a  ship^,  the  mere  fact  of  possession  as  owner 
is  sufficient  prima  facie  evidence  of  ownership,  without  the 
aid  oi  any  documentary  proof  of  title,  as  the  bill  of  sale  or 
«hip*s  register,  until  such  further  evidence  is  rendered  ne« 
cessary  in  consequence  of  the  adduction  of  some  contrary 
proof  dn  the  other  side  (24). 

iGrOods  consigned  to  A.  upon  their  arrival  are  landed  on  thle 
defendant's  wharf;  the  plaintiff  in  an  action  of  trover,  may 
prove  his'CHle  by  parol,  although  the  bill  of  lading  which  has 
been  indofsed  to  him  cannot  be  received  in  evidence  for  want 
of  ^  stamp  ^ 

A  trader  on  the  eve  of  bankruptcy  made  a  collusive  sate 
of  his  goods  to  A»  It  was  hcMen,  that  the  assignees  could 
not  maintain  trover  for  the  goods  against  A.,  without  proving 
a  dem^  and  refusal^  But  the  sale  of  a  ship,  which  wa$ 
afterwards  lost  at  sea^made  by  the  defepdant,  who  claimed 
under  a  djefective  conveyance  Irom  a  trader  before  his  bank- 
ruptcy^  has  been  bolden  to  be  a  sufficient  conversion  so  as  to 
enable  the  assignees  to  maintain  trover,  without  proving  a 
demand  and  refusal^.  N.  The  defendant  sold  die  ship  by 
public  auction,  and  afterwards  assigned  it  to  the  vendees,  who 
sent  her  to  sea* 

A  demand  and  refusal  is  only  evidence  to  induce  a  jury  t^ 
presume  a  conversjion",  and,  therefore,  if  the  jury  find  a 

h  Robertson  t.  French,  4  East,  130.  k  Nixon  ▼.Jenkins,  9  H.  Bl.  135. 

See  also  Sutton  V.  Buck,  3  Taunt.  1  s  East,  4o7. 

302.  m  Per  Sir  £.  Coke,  C.  J.  10  Rep.  56.  h. 

i  J)Maav.Reya*kb,J  Stark.N.P.C  57. 

115. 


picture,  or  other  specific  thing,  is  constantly  admitted  where  it  is 
sought  to  be  recovered  in  the  same  form  of  actioUi'*  Per  Rooke,  J» 
3  Bos.  &:  Pul.  146. 

(94)  Entries  in  the  custom-house  books  of  the  port  of  London* 
laid  of  the  out-port  to  which  a  ship  belongs,  stating  that  she  was 
traftaferved  to  A»  by  B.  the  original  owner»  was  holden  not  sufficient 
tvideace  to  prove  that  A.  were  liable  as  registered  owner,  there  not 
being  any  proof  to  connect  A.  with  the  entries.  Frazer  v.  Hopkius 
ajid  another,  C,  B.  Trio,  T.  49  G.  3.  2  Camp.  N.  P.  C.  I7(^  Set 
also  Tiokler.v^  Walpole,  14  East,  326.  Smith  v.  Fuge,  3  Camp. 
W.  P.  C.  466.  Strother  v.  Willan,  4  Camp*  N.  P.  C.  24, 

a  s  3 
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special  verdict,  that  there  was  a  demand  and  refusal,  the 
court  cannot  adjudge  it  to  be  a  conversion. 

A,  demand  and  refusal  is  not  evidence  of  a  con:version*, 
where  it  i3  appar^at  that  the  defendant  has  not  been  guilty  of 
a  conversion ;  as  in  the  case  of  the  drfendaot  having  cut 
down  trees  of  the  plaintiff^  and  left  tbem  lying  m  l)he  plaintLflTs 
ground;  for  in  such  case  it  is  clear  that  theie  has  not  been 
any  conversion,  if  they  continue  there  as  blefore;  If  A*  into 
whose  (possession  goods  happen  to  coroe,  being  ignorant  that 
B.  U  the  real  owner, jrefuses  to  deliver  them  to  B.»  until  he 
proves  that  he  is  the  real  owner;  siuch  qualified  refusal  is  not 
evidence  of  a  conversion^  In  order  to  make  a  demand  and 
refusal  sufficient  evidence  of  a  conversion,  the  party,  when  be 
refuses^  must  have  it  in  his  power  to  deliver  up  or  to  detain 
the  article  demanded.  Hence,  where  in  trover  for  a  deed', 
the  evidence  was,  that  when  the  deed  was  demanded  from  the 
defendant,  he  said  he  would  not  deliver  it  up,  but  that  it  was 
then  in  the  hands  of  bis  attx>rne^,  wh6  bad  a  lien  upon  it 
This  wa^  holden  insufficient. 

In  trover  against  a  carrier,  a  refusal  to  deliver  is  not  evi- 
dence of  a  conversion,  if  it  appears  clearly  that  the  goods 
have  been  lost  through  negligence**,  but  if  that  does  not  ap- 
pear, or  if  the  carrier  had  the  goods  in  his  custody  when  he 
refused  to  deliver  them,  it  is  eood  evidence  of  a  conversion' 
(23).  But  he  may  give  in  evidence  the  detaining  of  the  goods 
for  his  hire*.  So  he  may  give  in  evidence,  that  the  goods 
were  stolen  S  for  then  he  is  not  guilty  of  a  conversion,  though 
he  will  be  liable  in  an  action  on  the  case  to  make  compensa- 
tion for  the  loss  of  the  goods.    If  A.  sends  goods  by  B.  *,  a 

n  Percur.  9lV3o«1. 245.  r    Salk.    65S.      DeweU    v.    Hfoson, 

o  Green  v.  Dunn,  3  Camp.  N.  P.  C  1  Taunt.  391.  S.  P. 

915.  n.  Ld.  EllenborougbyC.  J.    See  a  Skimier  v.  Upsbaw,  2  Lord  Rays. 

also  U  tbe  aame  Wfeet,  Diet,  per  753.    The  caae  of  the  Exeter  ear^ 

Coke,  C.  J.  9  BuUt.  9<2.  ante  p.  rier,  cited  by  Holt,  C.J.  in  Yoctev. 

1^.  apd  Ld.  Kenyon,  C.J.  in  So-  fSrenaugb,  Ld.  Raynt.  B67. 

lomon  T.  Dawes,  1  Eap.  N.  P.  C.83.  t  George  v.  Wyburii,   I  Bo).  Abr.  6 

p  Smith  ▼.  Young,  1  Camp.  N.  P.  C.  (L.)  pi.  4. 

439.  u  Attersol  r.  Briaiit,.  1  Camp.  N.  P. 

q  Aiiony.  Salk.  655.    Roas  ▼.  Johnson,  0.409.  ElleoborougU,  C.  J. 
.  A  Burr*  fi»95.     Kirkatan  v.  Har- 

gTMVCs,  aoie»  p.  ^9S*  «    .     .  ■ 


1  • 


(^5)  "  If  a  carried  says,  he  has  the  goods  !n  Ws  warehouse,  and 
M^'use^  to  'deliver  them,  that  will  1^  evidence  of  a  coa'version,  and 
triftver  tai'ay  be  mifintained,  bat  not  for  a  bare  non-deliyeTy,  without 
any  such  refusal.***  '  Per  Lord  Ellenborough,  C  J.  in  Severin  t- 
Keppell,  4  Esp.  N.  P.  C.  157." 
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common  carrier,  to  be  delivered  to  C,  proof  that  B.  asserted 
he  had  delivered  the  goods  to  C.»  whereas  in  truth  C.  had 
never  received  tbem,  is  not  sufficient  evidence  of  conversion 
to"  support  trover  against  B.  So  in' trover  for  t  hor^  in  an' 
iniKkeeper's  posflesBion,  refusal  is  not  a  conversion,  or  evi- 
dence of  a  conversion,  unless  the  plaintiff  tender  a  sum  suf- 
ficient for  the  kx^p  of  the  horse,  and  the  jury  is  to  judge  of 
the  sufficiency  of  the  tender'  (36).  But  if  A.  put  a  horse  to 
pasture  with  B.,  and  agree  to  pay  him  a  certain  sum  per  iveek 
as  long  as  be  remains  at  pasture,  and  afterwards  sell  him  to  C, 
who  brings  trover  against  B.,  B.  cannot  detain  the  hofsd 
against  C.  the  purchaser,  until  he  be  paid,  but  must  have  re- 
course to  his  action  against  A  ^. 

In  trover  against  several  defendants,  all  cannot  be  found 
^ilty  on  the  same  count,  without  proof  of  a  joint  conver- 
sion by  all  ■• 

Possession  ought  to  be  proved  in  th,e  defendant  himself  ^^ 
for  deliverv  to  a  servant  is  not  sufficient,  if  the  goods  do  not 
come  to  the  h<'inds  gf  the  defendant^  unless  the  servant  be 
employed  by  his  master  to  receivfc  goods  for  him,  and  the 
goods  are  delivered  in  the  way  of  his  tmde ;  as  if  a  pawn  be 
delivered  to  a  pawnbroker's  servant*. 

In  trover  for  a  bill  of  exchange,  the  damages  are  to  be  cal- 
culated according;  to  the  amount  of  the  principal  and  interest 
due  upon  the  bill  at  the  time  of  the  conversion^. 

X  Anon.  3  Show.  16].  per  North,  C.J.  a  Bull.  N.  I*.  44. 

y  Cliapmnii  y.  AlVen,  Cro.  Car.  ^1.  b  Jones  ▼.  Hart,  Salk,  441. 

But  sec  Chaae  v.  Wtctmorc,  B.  R.  €  Mctcer  t.  Jane*,  3  Camp.  N.  P.  C. 

Trin.  .160.  ,•).  477. 

X  Nicoll   V.  Glennic   and   others,  1 

Maule  teSclwyn,  586. 


(26)  *^  If  a  man  brin^  his  horse  to  an  inn,  and  leares  him  there 
in  the  stable  without  any  special  agreement  as  to  what  he  is  to  pay» 
the  innkeeper  is  not  bound  to  deliver  the  horse  until  the  owner  h^s 
defrayed  his  charge  for  the  horse;  but  he  may  justify  the  detainer 
of  the  horse  for  nis  food  and  keeping ;  and  after  the  horse  lias  eat 
as  much  as  he  is  worth,  the  innkeper,  upon  a  reasonable  apprante- 
ment,  may  sell  him,  and  it  is  a  ^rood  sale  in  law.  But  if  there  he 
a  special  agreement,  that  the  owner  of  the  horse  shall  pay  a  certain 
sum  for  the  keep,  in  that  case,  although  the  horse ^eat  •ut. double 
his  price,  the  innkeper  cvnnot  sell  him."  Per  Pophamy  C.  J»»' 
Yelv.  67.  But  'see  Chase  v,  WL't»tmore,  ub.  sup.  and  see  also 
Jones  V.'  Pearlcy  Str.  5d(>,  where  it  was  bolden,  t)iat  an  innkeeper 
cannot  sell  the  horse  of  his  guest,  except  io  the  city  of  Londou.  *    ; 
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Of  staying  the  Proceedings^-^CostS'^Judgment. 

Formerly,  if  the  defendant  was  desirous  of  staying  the  pro- 
ceedings against  him,  by  bringing  the  subject  matter  of  the 
.action  into  court,  and  undertaking  to  pay  the  costs  incurred, 
the  court  refused  to  listen  to  the  application',  unless  the  ac- 
tion was  brought  for  money  •,  observing,  that  they  had  not 
any  warehouse  for  the  purpose.  But  of  late  years  it  has 
been  usual  to  grant  applications  of  this  kind,  when  a  proper 
case  has  been  brought  before  the  court'  (27).  But  not  where 
it  appears  that  the  goods  are  altered,  and  of  less  value  than 
they  were  when  taken « {^). 

Costs. 

The  action  of  trover  not  being  within  the  stat*  il%  ami 
f3  Car.  2.  c.  9.  ^  the  recovery  rf  damages  to  any  amount 
will  entitle  the  plaintiff  to  co6ts  by  virtue  of  the  stat*  of 
Gloucester. 

The  Stat  8  &  d  W.  3.  c.  !!.•  a.  I J  which  gives  cost^  to  per* 
sons  who  are  improperly  made  defendants  in  actions  or  phants 
of  trespass,  assault,  false  imprisonment,  or  ejectio  firmae,  daea 
not  extend  to  actions  of  trover. 

• 

Judgments 

The  judgment  in  this  action  is  for  the  recovery  ofdamages 
only^,  and  m  tbi^  respect.it  differs  from  the  jud^nent  in  Uie 
analogous  action  of  detinue,  which  i&  for  the  recovery  of  the 
goods  in  question,  or  the  value  thereof^  if  the  plaintiff  cannot 
have  the  goods. 

d  Satk.    597.     Bowinglon  t.   Parry,  g  Royden    t.   Batty,    Barnes,    SS4. 

Str.  999.  Ottnftt  V.  Pbrinettt,  8tr.        Fisher  v.  Prince,  3  Burr.  136a. 

1191.  I  Wils.  23.  S.  C.  Harding  v.  h  Fercor.iaVeuT.  PhiUi|M,Salb.906. 

WilkiD,  Say.  I30.  i  Marrtuer  v.  Barret,  P.  I  G.  9.  cited 
e  Anon.  Str.  143.  inlnjIevAVordswortlijaBarr.  liss. 

f  Per  Lord  Iien)OiB,  C.  J.  7  T.  R.  64.  k.  Knigbt  y.  Bourne,  Cro.  Bib.  1 16. 

^verardT.JUUiNry,  BullN.P.49.  . 


(27)  See  Pickering  y.  Truste,  7  T.  R.  53.  where  this  doctrine 
"^as  extended  to  trespass  for  taking  goods. 

(2S)  Where. the  goods  are  ponderous,  the  coiirt  will  grant  anile 
to  shew  cause,  why,  on  the  delivery  of  the  goods  to  the  plaintiff* 
find  on  fiayment  of  costs,  the  proceedinf^  should  not  be  8tayed« 
Cooke  V.  tiolgate,  C.  B.  Barnes,  ^dh  ed.  4to«  Watts  v*  Phippsi 
If,  R.  E.  7  G,  3,  BulL  N.  P,  49. 
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USE  AND  OCCUPATION. 

r  ORMERLY  an  action  of  assumpwt*  for  rent  arrear  upon 
a  parol  lease  for  years  could  not  have  been  maintained,  either 
pending*,  or  after  the  expiration  of  the  term*,  because  it  was 
considered  as  ^  real  contract :  the  only  remedies  were  by  dis- 
tress or  action  of  debt.  But  on  a  mere  promise  to  pay  a  sum 
of  money*,  or  so  much  as  the  plaintiff  deserved  to  iiave%  in 
consideration  of  the  plaintiif's  permitting  the  defendant  to 
occupy'lands,  &c.  an  action  of  assumpsit  might  have  been 
maintained  by  the  common  law.  In  this  case  the  objection 
as  to  the  contract  being  real^  was  removed  by  considering  the 
permission  to  occupy  as  not  amounting  to  a  leaise,  and  the 
mere  proraiise  to  pay  a  sum  of  money  in  consideration  of  such 
permission^  as  not  amounting  to  a  reservation  of  rent 

In  order,  however,  more  effectually  to  obviate  the  diffi- 
culties which  occurred  in  the  recovery  of  rent,  where  the  de- 
mise was  not  bydeed,  it  was  enacted  by  stat.  11  G.  2.  c.  19. 
8.  14.  "  that  landlords,  where  the  agreemen't  is  not  by  deed^ 
may  recover  a  reasonable  satisfaction  for  the  lands,  tenements, 
or  hereditaments,  held  or  occupied  by  the  defendant,  in  an 
action  on  the  case,  for  the  use  and  occupation  of  what  was  so 
held  or  enjoyed ;  and  if  in  evidence  on  the  trial  of  such  ac- 
tion, any  parol  demise,  or  any  agreement,  (not  being  by^deed) 
whereon  a  certain  rent  was  reserved  shall  appear,  the  plaintiff 
in  suchVction  shall  not  therefore  be  nonsuited,  but  may  make 
use  thereof  as  an  evidence  of  the  quantum  of  the  damages  to 
be  recovered.'* 

It  will  be  observed,  th^t  under  this  statute  ^  a,  landlord 

a  Brett  ▼.  Read,  Sir  W.  Jones,  399.  Johnion  ▼.  Miy,  3  Lct.  iSo.    Ad. 

Cro.  Car.  34a.  j«4ged  oa  dtmuirer. 

b  1  RoU.Abr.  7.  (O.)  pi.  1.  c  Hoar  v.  Norton,  1  L^y.  179*   Masoa 

c  lb.  pi.  9.  see  aUo  Greea  v.  tiarriog.  y.  WclUnd,  Skio.  938.  94^» 

ton,  Hob.984.  Huit.  34.'S.C.  t  Per  Eyri;,  C.J    delivering  the  opi- 

il.  Parttial  y.  Morgant<^r*.  Jm*  (9t.  nion  of  the  Ooart  hf  Kaisb  V.  Tat« 

ChapvauT.  Soutbwicke^  1  Ler.  204.  lodc^  9  H.  BL  393. 
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who  has  rept  pwiog  to  bim  is  allowed  to  recover,  not  the 
i^ent,  but  an  equivalent  for  the  rent,  a  reasonable  satisfaction 
for  the  Use  and  occupation  of  the  premises^  whiph  have  been 
holden  and  enjoyed  under  the  deqiise,  by  the  action  for  the 
use  and  occupation :  and  it  is  provided  on  his  behalf/ that  if 
the  demise  be  produced  against  him,  it  shall  not  defeat  his 
action,  as  it  would  have  done  before  the  statute ;  but  the  Gxed 
rent  shall  only  be  used  as  a^edium,  by  which  the  uncertain 
damages  to  be  recovered  in  this  form  of  action  shall  be  liqui- 
dated. A  reasonable  satisfaction  for  th^  use  and  occupation 
is  the  thii^g  intended  to  be  given  r  the  form  of  a(;tion  marked 
out  (being  enlarged  by  a  necessary  construction,  so  as  to  be 
allowed  to  be  maintained  without  an  express  promise)  is  the 
proper  form  in  which  such  reasonable  satisRiction  is  to  be  re- 
covered ;  but  the  reasonable  satisfaction  which  in  its  own  na- 
ture must  apply  to  something  specific  by  which  it  can  he 
estimated,  being  here  given  for  use  and  occupation,  and  for 
nothing  else,  it  is  a  remedy  which,  in  its  own  nature,  is  not 
coextensive  with  a  contract  for  rent,  nor  does  it  seem  to  have 
been  within  the  scope  and  purview  of  the  statute  to'  make 
this  remedy  co^extensive  witn  all  the  remedies  for  the  reco- 
veiy  of  rents  claimed  to  be  due  by  the  mere  force  of  the  con- 
tract for  rent.  The  statute  meant  to  provide  an  easy  remedy 
in  the  simple  cases  of  actual  occupation,  leaving  other  more 
complicated  oa^es  tq  their  ordinary  remedy. 

Since  thi^  statute,  the  action  for  use  ^nd  occupation  has 
bebn  reisorted  to  as  one  of  the  most  convenient  remedies  for 
the  recovery  of  rent  arrear,  in  cases  to  which  the  staitute  ap- 
plies* ^  Th;^  plaintiff  usually  declares  in*  th€^fo^m  of  a  general 
indebitatus  assumpsit  with  a  quantum  meruit  (1 ).  Hence  the 
declaration  is  very  concise.  It  has  been,  however,  the  prac- 
tice to  state  in  the  declaration,  the  parish  in  which  the  land, 
messuage,  jcc  occupied  by  the  defendant,  are  situated ;  and 
plaintiffs  hayc'very  often  been  nonsuited  for  a  variance  be- 
tween the  parish  mentioned  in  the  declaration  and  that  proved 
in  evidence!.  But  it  is  conceived,  that,  as  in  the  case  of  King 
V.  Fraser,  G  East,  348«  and  ante  p.  579.  it  was  determined,  that 
in  debt  for  use  ana  occupation  there  was  not  any  necessity  for 
naming  the  parish,  becstnse  there  was  pot  any  locality  in  the 
action :  so'  in  indebitatus  assumpsit  the  like  doctrine  would 

f  See  Wilcon  v.  ClarV,  1  ]£ep.  N.  P.'  C  273>  aod  Gaest  v.  Caumont,  3  Camp. 

N.  P.  C.  235. 


i|         f4        ,^|i,|Hplni>»<M 


(1)  As  to  the  actioD  of  d^bt  for  tse  and  occnpation,  3ee  ante» 
tit,  Debty  p.  678. 
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be  laid  down,  for  the  same  reason \  It  maybe  prudent, 
therefore,  in  all  cases,  to  omit  n^min^  the  parish,  in  order  to 
avoid  any  objections  on  the  ground  of  a  variance. 

It  will  be  proper  to  remark,  that  the  statute  provides  a  re- 
medy, in  such  cases  only,  where  the  agreement  is  not  by  deed ; 
but  it  has  been  holden,  in  one  case',  where  the  defendant  held 
under  a  mere  agreement  for  a  lease,  which  did  not  amount  to 
an  actual  demise,  that  the  plaintifl*  might  maintain  an  action 
for  use  and  occupation,  although  such  agreement  was  by  deed. 

In  an  action  for  uae  and  occupation  of  apartments  in  the 
plaintiff's  housie  during  half  a  yearly  it  appeared  that  the  rent 
was  claimed  in  consequence  of  the  defeooant  having  neglected 
to  give  a  notice  to  (^uit:  the.  defence  set  up  was,  that  the 
plaintiff,  after  the  deieodant  had  quitted,  haa  put  up  a  bill  at 
the  window ;  but  Lord  Kenyon,  €•  J.  expressed  an  opinion, 
that  the  defence  insisted  on  would  afford  no  answer  to  the 
plaintiff**s  action.  It  was  for  the  benefit  of  the  defendant 
that  the  apartments  should  be  let,  nor  would  he  infer  from 
the  circumstances  of  the  party's  endeavouring  to  let  them, 
that  the  contract  was  put  an  end  to ;  that  there  must  be  other 
circumstances  to,  shew  it,  and  not  merely  an  act  of  so  equi- 
vocal a  kind'.  That  as  the  plaintiff  had  proved  the  taking 
tlie  premises,  and  the  payment  of  the  rent,  it  was  ihcumbent 
on  the  defendant  to  prove  that  the  tenancy  was  determined, 
by  express  evidence.  The  defendant  thereupon  proved,  that 
a  notice  to  quit  had  been  given,  in  which  the  plaintiff  had 
acquiesced,  and  obtained  a  verdict. 

A  tenancy  from  year  to  year°^  created  by  parol,  is  not  de» 
termined  by  a  parol  license  from  the  landloixi  to  the  tenant 
to  quit  in. the  middle  of  a  quarter,  and  the  tenant's  quitting 
the  premises  accordingly.  The  statute  of  frauds  requires  a 
deecf  or  note  in  writing,  or  a  surrender  by  operation  of  law. 

The  words  of  the  statute  are,  that  the  plaintiff  may  "  re- 
cover a  reasonable  satisfaction  for  the  lands,  &c.  held  or  oc- 
cupied by  the  defendant,  in  an  action  for  use  and  occupation.** 
An  occupation  by  the  tenant  of  the  defendant,  is,  as  far  as 
respects  the  plaintiff',  an  occupation  by  the  defendant  him- 
self; hence*^,  if  A.  agree  to  let  his  lands  to  B.,  who  permits 
C.  to  occupy  them,  A.  may  recover  the  rent  in  an  action 
against  B.  for  the  use  and  occupation.    So  rent  accrumg  after 

h  Kirtlaad  ▼.  Pountett,  i  Tftant.  r>70.  Elleaborough,  C.  J.  in  Mills  t.  Bot- 

i    Elliot  ▼.  Rogers,  4  Esp.  N.  P.  C.59.  tomley,  Middx.SiUiags  aHcr  M.  T. 

Kenyon,  C.  J.  53  G«o.  3.  B,  R. 

k  Redpath  t.  Roberts,  3  l^p.N.  P.  C.  m  MoHctt  v.  Brayne,  a  Camp.  N.  P. 

985.  C.  104. 

I  Thi  s  doctrine  wm  recognifcd  by  Ld.    n  Bull  t.  Sibbs,  9  T.  R.  397. 
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EremiMB  are  burnt  doWD»  may  be  recovered  \  although  m 
>iiger  inhabited  by  the  tenant,  inasmuch  as  he  must  be  taken 
still  to  hold  the  land,  and  that  is  sufBcient  to  satisfy  the  words 
of  the  statute. 

Where  the  defendant  has  not  obtained  possession  under  the 
plaintifTy  the  plaintiff  can  only  recover  rent  from  the  time  he 
nas  had  the  legal  estate  in  him,  altbou^  he  may-  have  had 
the  equitable  estate  long  before.    The  defendant  entered  upon 
a  leasehold  cottage  under  J.  S.,  who  soon  after  mortgaged  it 
to  W.  S.,  and  in  1806,  assigned  the  equity  of  redemption  to 
the  plaintiff^    On  the  18th  of  July,  1808,  W.  S.  assigned 
the  legal  estate  in  premises  to  the  plaintiff.    The  defendant 
continued  in  possession  till  the  Michaelmas  following,  and 
had  paid  no  rent  for  the  last  two  yoars.    It  was  contended, 
that  although  a  person  having  the  equitable  estate  only,  per- 
haps could  not  maintain  use  and  occupation  without  privity 
of  contract,  yet  the  plaintiff  being  now  clothed  with  the  le- 
gal estate,  his  title  would  have  reference  to  the  time  when 
the  equity  of  redemption  was  assigned  to  him,  so  as  to  entitle 
him  to  two  years*  rent    But  Lord  Ellenborough  clearly  held, 
that  he  could  only  recover  rent  for  the  period  between  the 
I8th  of  July  and  Michaelmas-day,  1808.    His  lordship  like- 
wise ruled  in  the  same  cause,  that  the  defendant,  who  just 
before  he  quitted  had  been  distrained  upon  by  the  gpround 
latidlord  for  several  years'  ground  rent,  amounting  to  a  much 
larger  sum  than  was  due  to  the  plaintiff,  could  only  set  off  a 
part  of  this- sum  proportioned  to  the  period  during  which  the 
plaintiff  had  the  legal  estate ;  and  that  the  fkct  of  the  plaintiff 
naving  bjfought  an  ejectment  for  the  same  premises,  laying  a 
demise  on  the  18th  July,  1806,  was  po  bar  to  the  present 
action,  but  was  only  matter  of  special  application  to  the  court 

*  In  an  action  against  the  assignees  of  B.*  a  bankrupt,  the 
declaration  stated,  that  the  defendants  on  such  a  day  were  in- 
debted to  the  plaintiff  in  — /;  for  the  use  and  occupation  of 
two  houses^  jl^c.  before  that  time  occupied  as  tcell  by  the 
bankrupt^  whose  estate  therein  the  defendants  afterwards  had, 
as  by  the  defendants^  at  their  special  instance  and  request^  for 
one  year  then  elapsed,  and  as  tenants  thereof  respectively, 
to  the  plaintiff,  and  by  his  permission.  The  second  count 
was  upon  a  quantum  meruit,  to  the  same  effect  as  the  in- 
debitatus assumpsit  The  facts  of  the  casew^re,  that  after 
B.  had  occupied  the  premises  during  part  of  the  year,  under 
an  agreement  to  pay  -^.  a-year  for  them,  be  became  a  bank- 


o  Baker  ▼.  HoUpxaffell,  4  Taont.  45.      q  Nash  t.  Tallock  and  olbcrs*  aa- 
p  Cobb  V.  Csrptntcr,  s  Gaoap.  K.  P.        viifsatm  of  i^iard,  »  faMakrvpt, 
C.  13.  n.  aH.Bl.3i9* 
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mpt,  thereupon  the  defendants,  hiB  assignees,  entered  into 
possession  and  continued  in  the  possession  for  tbe  Tematsder 
of  the  year.  A  proportion  of  the  annual  rent  for  that  part 
of  the  year  durii^  which  the  defendants  were  in  possession^ 
was  paid  into  court*  It  was  boldeo,  that  if  the  plaintiff 
could  recover  at  all  in  this  form  of  action  against  one  .person 
for  the  use  and  occupation  of  another,  (as  to  which  the  oouri 
would  not  give  any  opinion,)  it  must  be  on  the  ground  pf 
that  occupation  having  been  permitted  at  the  defendant's  te^ 
quest,  ana  that  request  must  be  proved }  that  the  words  *^  at 
the  special  instance  and  request  of  the  defendants,"  were  in 
this  cose  woras  of  substance  and  operative,  connecting  the 
occupation  of  the  defendants,  for  which  they  were  bOAind  to 
make  a  satisfaction,  with  the  occupation  of  B..  a  stranger,  for  ^ 
whose  occupation,  primd  facie  at  least,  the  oefendanta  were  ^ 
not  liable ;  that  in  point  of  fact  it  w^  not  at  the  request  of 
the  defendants  that  B.  had  been  permitted  to  occupy ;  the 
defendants  had  no  relation  to  B.,  but  as  his  assignees^  and  that 
relation  did  not  commence  until  the  close  of  B.'s  occupation ; 
that  relation,  therefore,  alone  could  not  have  the  effect  of 
making  them  personally  liable  to  answer  for  his  occupation 
'before  his  bankruptcy.  The  averment,  that  he  had  been  per- 
mitted to  occupy  "  at  the  request*'  of  the  defendants,  was 
therefore  substance,  and  not  mere  form,  and  as  the  plaintiff 
bad  failed  in  the  proof  of  it,,  he  was  not  entitled, tq  recover 
from  the  defendants  the  rent  due  for  B/s  occupation*, 

The  defendant  contracted  to  pnrch«»e  of  the.  plain  tiff  a 
l^ase  of  a  house',  and  on  payment  of  the  purchase  monev^ 
was  permitted  to  take  possession^  A  few  monUisafkerwar^ 
the  plaintiff  not  having  made  out  a  good  title,  defendant  de^ 
<;lared  his  intention  to  rescind  the  contract ;  he  aocordingljr 
quitted  possession  of  the  house,  and  brought  an. action  for 
iponey  had  and  received  against  the  pkintiTf,  aod  vemveteA 
the  whole  of  the  purchase  money  and  the  expanes  of  iaves^ 
tigating  the  title.  The  plaintiff  then  brought  an  action  for 
use  and  occupation  against  the. defendant ;  but  it  was  hoiden, 
that  it  would  not  lie ;  Mansfield,  C.  J.  observing,  that  a  con- 
tract could  not  arise  by  implication  .of  law  under  circum- 
stances, the  occurrence  of  wnich  neither  of  the  parties  ever 
had  in  their  contemplation,  that  if  no  mcHoey  had  been  paid» 
perhaps  it  might  be  a  different  question ;  but  if  a  person 
paid  nis  money,  and  was  so  unwise  as  to  ta)ce  possession 
without  a  title,  Justice  required  that  the  one  party  should 
take  back  his  money,  and  the  other  his  house, 

r  KifUand  t.  PoumcUj  $  Tsunt.  145.    Bnt  Ke  Hesm  v.  TMiUnfi  P»«ke't 

V,  P.  C.  19«. 
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An  action  for  use  atid  x)Ccupation  may  b^  maiiilauied 
against  a  tenant  from  year  to  year  upon  an  agreement  by  bim 
to  pay  rent  during  the  tenancy,  notwithstanding  his^  baak- 
ruptcy,  and  the  occupation  of  his  assignees  during  part  of  the 
time  for  which  the  rent  accrued  (2). 

declaration. — In  consideiration  that  the  defendants',  on 
the  26th  November,  1801,  had  tjecome  and  were  tenants  of 
a  hiessuage  under  a  yearly  rent  of  — /.,  the  defendants  pro- 
mised to  pay  the  same  during  the  continuance  of  the  tenancy, 
with  an  averment  that  the  defendants  continued  tenants  from 
the  time  of  making  the  promise  hitherto,  that  the  defendants 
did  not,  daring  the  continuance  of  the  teiiaricy,  pay  the  rent; 
that  on  the  HQth  September,  1803,  half  a  year's  rent  was  in 
arrear;— '2d:  Count  Indebitatus  assumpsit  for  use  and  occu- 
pation.—3d.  Count.  Quantum  meruit. — Plea,  That  the  de- 
fendants were  traders,  and  committed  ah  act  of  bankruptcy 
on  the  *ld  of  April,  1803;  that  a  commission  issued  on  Uiq 
5thof  May  following;  that  an  assignment  was  executed  on 
the  21  St  May  of  the  interest  of  the  defendants  in  the  mies- 
suage  to  A*  and  B.,  who  becanne  and  were  oifi  the  last-nien- 
tidned  day,  and  thence  utitil  the  rent  became  du^,  cdntinued 
to  be  possessed  of  and  occupied  the  messuage ;  on  special 
demurrer' it  was'holden,  that  as  it  had  been  d^tertnined  in 
Aurfol  V.  MitTs%  that  a  bankrupt  lessee,  though  oiit  of  pos-^. 
session,  was  still  liable  upon  his  covenant  to  pay ;  so  here  the 
defendants  wercr  liable  on  their  agreement  to  pay  the  rent';  that 
th€re  was  not  any  distinction  in  this  respect,  between  an 
agreement  anda  covenant,  which  is  an  agreement*  under  seal, 
except  as  to  the  form  of  the  remedy  upon  it ;  that  the  case 
of  Aorio!  v»  Mills,  to  which  this  was  perfectly  analogous,  did 
not'tuhi  on  any  particular  efTect  of  a  covenant  under  seal, 
but  on  its  being  the  personal  agreement  of  .the.. parties;  and* 
although  it  was  objected,  that  if  the  action  was  holden  to  lie^ 
the  consequence  w^uld  be,^that  there  must  be  an  apportion* 
ment  of.tbei  rent,  yet  the  court  observed,  that  the  land)oi)d< 
bad  nothing  to  do  in  this  case  with  the  question  of  apportion-' 

s  Qo«tv.  Wn«oi%$£ut/a]l.  aBiit«eefl«»t.  490eo.Sjc.]Si.t.i9. 

t4T.R.94..,  ftBt9|p.  9a6.' 

...  .  .    ■  ..... 

(2)  Bi^t  debt  does  not  lie  agaiiiit  a  bankrurpt  6iy  the  re^dendem 
of  a  iease,  for  rent  accruing  ciler  the  tommissioriers**  awignineut ; 
leq6or*8  assent  to  such  assignment  being  vtrtoafly  inc  luded  in 
the  act  of  parliaxneot  authorising  the  asstgnment  of  the  bankmpf  s 
estate.    Wadham  r.  Marlowe^  Mich,  25  G.  S*  B.  R«  8  East, ^4.  lu 
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nient  of  the  rent ;  for  he  proceeds  against  the  parties  with 
whom  he  made  the  agreement,  which  has  been  broken;  the 
court,  therefore,  said  nothing  of  his  right  to  recover  against 
the  assignees.  * 

Bringing  an  ejectment  will  not  be  a  bar  to  an  action  for 
use  and  occupation  for  rent  due  before  the  day  of  the  demise 
laid  in  the  declaration  in  ejectment*;  but  rent  due  subse- 
quent to  that  day  cannot  be  recovered  in  an  action  for  use 
arid  occupation  ^ 

'  'The  defendant*  in  this  action,  will  not  be  allowed  to  im- 
peach the  title;  of  the  plaintiff,  by  whose  pMermis^ion  he 
entered  upon  and  occupied  the  tenement  demised.  Hence 
a  plea  of  nil  hahutt  in  tenementis,  cani>ot  be  pleaded*,  and 
this  rule  holds  even  where  the  declaration  aoes  not  state 
the  tenement  demised  to  belong  to  the  plaintifi*,  provided 
it  is  stated,  that  defendant  occupied  by  permission  of  the 
plaintiff*.  Upon  the  same  principle  it  has  been  holden, 
that  nil  habutt  in  tcnementia  cannot  be  given  iq  evidence  iu 
this  action. 

In  an  action  lor  use  and  occupation  of  glebe  lands^  it  ap- 
peared, that  the  former  incumbent  had  let  the  lands  in  ques^ 

X  BIrcbT.  Wright,  i  T.B.  ays.  a  BSfhardi  v.  HaUHcfa,  H.  13  G.  8. 

y  Per  Buller,  J.  S.  C  ]  T.  R.  388.  fiUed  in  Lewia  v^  Wal^,  Sajt  IU  19« 

2  Hlchards  ▼.   MoMitcti,   (s;  H.   13        1  WHs.  3U.  S.C. 

Geo.  9.  ciied  i*  hent\%  v.  WaHis,    b  Co6ke,  Clerk  v.  'Loxley/sT.  R.  4. 
.  Say.  E.  Hf  recoxtiiscd  ia  Bvooiuby  r.>  Watti, 

1  Marsb.  38.    6  Taiwt.,33#»  Sw  C. 


■  ti     •■   I   .,.      .in    II       k,^       \   X  I         ■■<        '     '•      ^'    "\    f         ' 


III    I.I     ^^-mmm^i^^t'  <> t*    „»»  m*'     t  I  ^■^»^«^*i*i««**— *— »■■    ■         .    ■    •■    fc**^.»^fc 


(3)  The  case  of  Richards  v.  Holditch  ,wa8  this  >«-E^|of  \o  r&« 
verse  a  judgment  in  action  on  the  case  ijipon  sevef^l  pcoojiiMiSy  in 
Stepney  Court,  because  the  plaintiff  declared,  that  in  ^pnigideni^ 
t5on  he  permitted  the  defendant  to  enjoy  several  houses^,  without 
shewing  what  title  he  had.     Yelv.  237)  &•  Classens  case,  and  3  Lev, 
)98.  Aylet  v.  Williams  were  cited.     £  contra  it  was  said,  that  per- 
laiasioa  u>  enjoy  trithont  shewing  any  title,  was  a  sufficient  consi- 
.deratKKii     S  Leoa*  43.  Cro.'  Jac.  598*  1  Lev.  004.  3  LeV.  ISO.    Ail 
objection  was  made  to  the  plea,  that  this  action  being  founded  on 
a  collateral  proaiisey  aod  not  on  a  contract  for  the  rent,  nil  habuit 
in  tenementis,  as  was  pleaded  in  this  case,  was  not  a  good  plea,  and 
of  that  opinion  was  the  whole  court ;  for  if  any  one  enjoys  a  benefit 
atiiis  xeqii'est,  and  by  ptsrinifimon  of  another,  that  is  v  suAicient 
consideration  for  an  assumpsit.     N.  Chappie  cited  a  case  as  ruled 
\ky.  Lord  Har^wieke^  .where  A.,  without  title,  gave  poss^sioh  of  a 
house  to  B,;  C.  tlie  owner,  brougbt  assumpsit  for  the  use  and  en- 
joyment; but  because  B^.did  ttot  receive  his  possession  from  C. 
Qor.afi^4¥iae  occupied. jonderhifD^  Lord  Htird>ficke  held  th^  action 
not  maintainable  bv  kim ^ ' 
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tion  to  the  defendant,  who  had  continued  tenant  to  the  pre- 
sent incumbent,  the  plaintiff,  and  had  paid  him  half  a  yeaf  s 
rent  for  thesame.  This  action  being  brought  for  some  arrears 
of  rent,  the  defendant  offered  to  give  evidence  of  the  plain- 
tiffs having  been  rimoniacally  presented,  of  which,  as  it  was 
stated,  the  defendant  was  ignorant,  when  he  paid  the  former 
rent;  but  Lord  Kenyon;  C.  J.  refused  to  receive  this  evi- 
dence, being  of  opinion  that  the  case  fell  within  the  common 
rule,  that  a  tenant  should  not  be  permitted  to  impeach  the 
title  of  his  landlord  in  an  action  for  use  and  occupation. 
There  was  a  verdict  accordingly  for  the  plaintiff.  The  court 
of  B.  R.,  on  motion  for  a  new  trial,  concurred  in  opinion  wiA 
the  C.  J. 

Neither  will  a  defendant^,  who  has  obtained  possession 
under  the  plaintiff,  be  permitted  to  shew  that  the  plaintiff's 
title  has  expired,  unless  he  solemnly  renounced  the  plaintiff's 
title  at  the  time,  and  commenced  a  fresh  bedding  under  ano* 
ther  person.  Proof  of  payment  of  rent  to  a  third  person 
claiming  title  is  not  sufficient,  without  a  formal  renunciation 
of  the  plaintiff's  title.  The  judge  will  not  permit  the  amount 
of  the  property-tax  to  be  deducted  at  Nisi  Prius  from  the 
rent  due*. 

Where  premises  are  let  at  an  entire  rent,  an  eviclioB  from 
part,  if  the  tenant  thereupon  gives  up  possession  of  the  resi- 
due, is  a  complete  defence  to  this  action  \ 

A.  lets  lands  to  B.,  who  underlets  to  C.  and  others ;  during 
these  tenancies,  A.  gives  notice  to  C,  and  the  other  under- 
tenants to  quit,  ^id  C  does  quit,  and  the  lands  before  occu- 
pied by  him  remain  unoccupied  for  a  year,  and  are  then 
again  let  by  B. ;  A.  cannot  recover  against  B.  for  the  use  and  • 
occupation  of  this  land  for  the  year.  Arfd  semble^  under 
these  circumstances,  an  eviction  mfght  be  pleaded  to  the 
whole  demand'. 

In  an  action  for  use  and  occupation^ ;  if  it  appear  that  the 
premises  were  let  to  the  defendant  for  the  purposes  of  pros- 
titution, the  action  cannot  be  sustained,  the  contract  being 
contra  bonos  mores. 

Assumpsit  for  use  and  occupation '^ ;  on  examination  of  t 
witness  who  proved  the  occupation  by  defendant,  it  appeared 
that  there  had  been  an  agreement  in  writing,  but  not 

.«  BalliT.  We8twood,9CuDp.N.P.C.  f  Bam  t.  Phelpe,  i  Sterk.  N.P.C 

II.  94. 

4  Pocockv.Euiitace,s Camp. N.P.C.  ff  Girarday   ▼.   nicbardaoo,   i    Eip. 

191.    Ellenborough,  C.  J.  N.  P.  C.  13. 

c  Smith  Y.  Raleigb,  3  Cnsp.  N.  P.  €.  h  Brewer  y.  Palmer,  3  Etp.  N.  P.  C 

513.  o>a.        ,  ^ 
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stamped.  It  was  contended  by  plaintiff's  counsel^  that  the 
agreement,  not  having  been  stamped »  was  not  binding  on  the 
parties,  and  that  therefore  the  plaintiff  might  wave  this,  and 
go  into  evidence  generally  for  use  and  occupation.  It  was  in- 
sisted for  defendant,  that  it  appeared  that  defendant  held  under 
a  written  contract,  and  therefore  the  plaintiff  was  bound  to  give 
it  in  evidence.  Eldon^  C.  J.  was  of  this  opinion,  observing,  that 
this  being  a  specific  contract  between  plaintiff  and  defendant, 
the  plaintiff  is  bound  to  shew  what  that  contract  was ;  it 
may  contain  clauses  which  may  prevent  plaintiff  from  reco- 
vering ;  others  for  the  benefit  of  defendant,  which  he  had  U 
right  to  have  produced ;  but  the  contract  not  being  stamped, 
it  could  not  be  given  in  evidence  (4),  therefore  the  plaintiff 
must  be  nonsuited. 

An  action  for  use  and  occupation^  is  maintainable  without 
attornment  upon  the  stat  4  and  b  Ann.  c.  16.  s.  9»  and  10. 
by  the  trustees  of  one  whose  title  the  tenant  (defendant)  had 
notice  of  before  he  piaid  over  his  rent  to.  his  original  landlord; 
although  the  tenant  had  no  notice  of  the  legal  title  being  in 
the  plaintiffs  on  the  record. 

i  Lamley  v.  Hodgson,  |6  East,  99. 


-N^ 


>*-^» 


(4)  R.  T.  the  Inhabitttata  of  St.  Paura,  Bedford,  C  T.  R.  452. 
S.  P. 
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L  IrUradiiclion — Of  Legal  Wagers — Form  of  Action* 
11.  0/ Illegal  fVagers. 


I.  Introduction — 0/ Legal  fVagers — Form  of 

Action. 

Introduciion.'^Lr  has  frequently  been  lamented,  that  idle 
and  impertinent  wagers  between  persons  not  interested  in 
the  subject  or  event  were  ever  considered  as  valid  contracts. 
Grave  and  learned  judges  have  thought  that  it  would  have 
been  more  beneficial  for  the  public,  if  it  had  been  originally 
determined,  that  an  action  would  not  lie  for  the  enk>rcing 
the  payment  of  any  wagen  Actions,  however,  on  wagers 
relating  to  a  variety  of  subjects,  having  been  entertained  un- 
der certain  restrictions,  and  the  legislature  not  havii^  as  yet 
interposed  to  prohibit  them  entirely,  it  may  be  proper  to 
state  in  what  cases  an  action  will  lie  for  enforcing  the  pay- 
ment of  a  wager,  and  in  what  such  action  cannot  be  main* 
tained. 

Of  Legal  FTa^er^.— In  Andrews  V.  Heme*,  where  a  wager 
was  laid,  that  Charles  Stuart  would  be  king  of  England 
within  twelve  months  next  following,  he  then  being  in  exile, 
it  was  holden  good.  (1)    So  in  the  Earl  of  March  v.  Pigot\ 

a  1  hew.  33.  a  case  not  to  be  cited,  bciog  of  very 

b  5  Burr.  9809.    But  see  the  obterTs-  donbtfal  •nthority.    SeeaboBbwl 

tiou  of  Heath,  J.  on  this  case,  in  3  ▼•  Cotlett,  4  Cauip.  157. 

Camp.  N.  P.  C.  179.  rtx.  tbat  it  was 


(I)  But  as  it  was  justly  observed,  by  Lord  EUenborough,  C.  J.,  in 
Gilbert  v.  Sykes,  \6  East,  150.  the  illegality  of  this  wager,  on  the 
ground  of  its  being  aeatnst  public  policy,  ooes  not  appear  to  have 
been  brought  under  the  conuderation  of  the  court.  In  Gilbert 
T.  Sykes,  the  defendant,  in  the  year  1802,  in  coDsideratioa  of 
•ne  Dundred  guineas,  agreed  to  pay  the  plaintiff  a  guinea  a  day 
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where  two  heirs  apparent  betted  on  the  lives  of  their  respec-^ 
tive  fathers,  no  objection  was  made  to  the  subject  of  the 
wager;  and  it  was  further  holden,  that  the  circumstance  of 
one  of  the  fathers  being  dead  at  the  time  wlv^n  the  wager  was 
made,  but  of  which  circumstance  the  parties  were  ignorant, 
did  not  affect  the  validity  of  the  Wager.  In  Murray  v.  Kelly, 
B.  R.  M.  25  Geo.  3.  on  a  rule  to  shew  cause  why  the  de- 
fendant should  not  be  discharged  ou  filing  common  bail,  on 
the  ground  that  the  action  was  on  a  wager,  whether  A.  kept 
a  military  academy  at  such  a  place,  or  not ;  Lord  Mansfield 
said,  that  as  it  was  merely  a  ws^er  oo  a  private  event,  he  saw 
no  reason  why  it  should  not  be  considered  as  a  legal  debt; 
and  the  rule  was  discharged.  In  iimm  v.  Randall,  cowp.  37* 
a  wager,  on  the  event  of  an  appeal  to  the  House  of  Lords 
from  the  Court  of  Chancery,  was  l)olden  good,  the  wager 
having  been  made  between  parties  Who  could  not  in  any 
degree  bias  the  judgment  of  the  house,  and  there  not  being 
any  fraud  or  colour  in  the  case.  So  in  Good  v.  Elliott*, 
3  T.  R.  Q93«  where  tfce  subject  of  the  wager  was,  whether; 
one  S.  T.  had  or  had  not,  before  a  certain  day,  boucht  a 
waggon,  lately  belonging  to  D.  C,  it  was  holden  good,  per 
three  justices ;  but  BuUer,  J.  was  of  a  different  opinion,  1st, 
on  the  ground  that  two  persons  shall  not  be  peritiitted^  by 
means  of  a  Voluntary  wager,  to  try  any  question  upon  the 
rio^ht  or  interest  of  a  third  person ;  and,  2dly,  that  all  wagers, 
wTiether  in  the  shape  of  a  policy  or  not,  between  parties  not 
having  any  interest,  were  prohibited  by  stat.  14  Geo.  3.  c.  48. 
So  in  Hussey  v.  Crickitt'*,  a  wager  of  a  ruinp  and  dozen^ 

c  Trio.  T.SOG.  3.  B.  R.  d  C.  B  E.  T.  59  G.  3. 3  Camp.  N.P.C. 

i6s. 


during  the  life  of  Bonaparte.  The  deftebdant  paid  the  guinea  a  day 
for  some  5'eani ;  but  then  desisted.  The  action  was  brought  to  recover 
the  arrears*  The  jury  having  found  a  verdict  for  defendant;  on 
motion  for  a  new  trial,  it  was  contended,  in  support  of  the  verdict» 
that  the  wager  was  ill^al,  inasmuch  as  it  had  a  tendency  to  create 
an  interest  in  the  plaintiff  in  the  life  of  a  foreign  enemy,  and  whicl^ 
in  the  case  of  invasion,  might  induce  him  to  act  contrary  to  his  ulle-* 
glance.  .The  court,  being  of  opinion  that  the  justice  of  the  case 
had  been  satisfied,  refused  to  disturb  the  verdict;  and  Lord  Ellen- 
borough,  C.  J.  expressed  a  strong  opinion  against  the  legality  of  the 
wager^  as  well  on  the  ground  before-mentioned,  ns  also  on  the 
ground,  that  the  party  soflering  under  such  a  contract,  might  be  in^ 
duced  to  compa^  and  en<5ounige  the  horrid  practice  of  assassination ^ 
in  order  to  get  rid  of  a  life  so  burthensonie  to  him« 

TOI-    II.  XT* 
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tvhether  tlie  defendant  was  older  than  the  plaintiff,  was 
holden  to  be  legal. 

With  respect  to  the  form  of  declaring  on  a  wager,  it  may 
be  observed,  that  before  the  time  of  Holt,  C.  J.  it  was  a  ques- 
tion, whether  a  general  indebitatus  assumpsit  would  not  lie 
for  a  wager ;  it  was,  however,  finally  agreed,  that  it  would 
not' ;  but  although  an  action  does  not  lie  in  that  particular 
fomi,  yet  a  special  assumpsit  on  the  wager  itself,  laid  by  way 
of  mutual  promises,  may  be  maintained. 


U.  Of  Illegal  Wagers. 

1.  Wagers  are  illegal  which  are  specially  prohibited  by 
positive  statute. 

A  policy  of  insurance  is,  in  the  nature  of  it,  a  contract  of 
indemnity,  and  of  ^reat  benefit  to  trade.  But  the  use  of 
it  was  perverted  by  its  being  turned  into  a  wager.  To  re- 
medy tnis  evil,  the  stat  19  Geo.  2.  c.  37.  was  made,  which, 
after  entftnerating  in  the  preamble  the  various  frauds  and 
pernicious  practices  introduced  by  the  perversion  of  this 
species  of  contract,  and,  among  others,  that  of  gaming  or 
wagering,  under  pretence  of  insuring  vessels,  &c.  proceeds 
under  general  words  to  prohibit  ail  contracts  of  assurance  by 
way  of  gaming  or  wagenng. 

An  agreement,  in  writing,  was  made',  that  plaintiff  should 
pay  the  defendant  20/.  at  the  next  port  a  ship  should  reach; 
m  consideration  whereof,  the  defendant  undertook  that  the 
ship  should  save  her  passage  to  China  that  season,  and  if  she 
did  not,  then  be  would  pay  the  plaiutifl*  1000/,  at  the  end  of 
one  month  after  she  afrived  in  the  I'hames.  It  was  holden, 
that  this  agreement  being  made  without  reference  to  any 

[)roperty  on  board,  although  it  appeared  that  th6  plaintili' 
lad  some  little  interest  in  the  cargo,  was  a  wagering  policy 
within  the  meaning  of  the  precedhig  statute. 

A  similar  provision  has  been  made  with  respect  to  insur- 
ances on  lives,  in  consequence  of  a  mischievous  kind  of 
gaming, ,  which   had   been   introduced  by  such  insurances, 

e  Jackiionv.Colef  rnve,  on  error,  Excb.    f  Kent  r.  Bird,y^owp  583. 
Cli.  H.  6W.  3.  Ci'rth.  3.18.  Borey 
V.  CasUcman,  i  Ld.  Aaym.  69- 
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wherein  the  assured  had  no  interest.  To  remedy  this  evil 
it  vr^s  enacted  by  stat.  14  Geo.  3.  c.  48.  s.  1.  **  That  insur- 
ances made  on  the  life  of  any  person,  or  any  other  event, 
wherein  tlie  person  for  whose  use  such  policy  shall  be  made, 
shall  have  no  interest,  or  by  way  of  gaming  or  wagering, 
ihall  be  void."  The  second  section  directs,  that  iu  all  poli- 
cies on  lives  or  other  events,  th^  names  of  the  persons  inter- 
ested shall  be  inserted. 

A  wager  in  the  form  of  a  policy,  between  two  uninterested 
persons  upon  the  sex  of  a  third*,  is  within  tl^e  meaning  of 
the  preceding  statute,  and,  consequently,  illegal.  In  Good 
v.  Elliott,  3  T.  R.  693.  Kenvon,  C.  J.  Grose  and  Ashhurst, 
Js.  were  of  opinion,  that  the  preceding  statute  was  con- 
fined to  policits  of  insurance,  and  that  from  the  words  used 
in  the  second  clause,  it  was  apparent,  that  the  legislature  had 
icritten  instruments  only  in  contemplation.  But  the  con- 
struction which  was  put  by  BuUer,  J.  on  this  statute  was^ 
that  it  had  nothing  to  do  with  what,  in  true  sense  and  mean- 
ing of  the  word,  is  a  policy,  that  is,  a  mercantile  policy  made 
on  interest,  but  th^t  it  prohibited  all  wagers  made  on  any 
event  in  which  the  parties  had  not  any  interest 

By  Stat  16  Car.  S.  c.  7.  s.  2.  '*  The  winner  of  any  money, 
or  other  valuable  thing,  by  deceit^  in  playing  at  cards,  dice, 
tables,  tennis,  bowls,  kitties,  shovel-board^  or  in  cock-fight- 
ings, horse-caces,  dog-matcbes,  foot-races,  or  other  games : 
or  by  bearing  a  part  in  the  stakes,  or  by  betting  on  the  sides 
of  such  as  play,  ride,  or  run,  shall  foifeit  treble  the  value.'* 
By  the  third  section  all  securities,  and  promises  given  or 
made,  for  the  payment  of  sums  exceeding  100/.,  which  have 
been  lost  at  one  time,  by  playing  at  any  one  of  the  said  games, 
or  by  betting  on  the  players,  are  declared  void,  and  the  win- 
ner shall  forfeit  treble  the  value  of  the  money  or  other  thing 
won,  above  100/. 

The  construction  which  has  been  put  on  this  section,  may 
be  gathered  from  the  following  case: 

In  debt  for  100/.  the  plaintiff  declared  upon  articles^  of 
agreement,  purporting  that  the  plaintiff  and  defendant  should 
run  a  horse  for  100/.,  and  if  the  defendant  lost,  that  he  should 
pay  the  100/.,  &c.  The  defendant  pleaded  the  third  section 
of  Stat  16  Car.  2.  Holt,  for  the  plaintiff,  insisted,  that  the 
statute  intended  to  avoid  securities  given  for  money  lost  at 
play  but  not  where  the  contract  was  precedent;  but  the  court 

%  Roebuck  and  anotber  ¥.  llamcrton,    li  Hedge  ho. tow  v.  Rotctid«n>  i  VenU\ 
Cowp.737.  253. 
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were  of  a  different  opinion;  that  such  construction  wouW 
wholly  elude  the  statute,  and  let  men  loose  to  play  for  any 
great  sum,  provided  they  secured  it  beforehand,  and  added, 
•  that  this  statute  being  to  suppress  the  practice  of  excessive 
gaming^  should  be  construed  in  the  most  extensive  manner 
that  could  be  to  answer  that  end. 

A.  lost  at  play  to  the  plaintiff'^,  and  gave  him  a  bill  for  the 
amount  of  the  sum  lost,  on  the  defendant,  who  accepted  the 
bill,  and  afterwards  refused  payment;  to  an  action  brought  on 
the  bill,  the  defendant  pleaded,  that  after  the  29th  day  of 
September,  1664*,  and  before  the  making  the  said  bill,  A. 
and  the  plaintiff  were  playing  together  at  hazard,  and  that 
A.  then,  at  one  time  and  meeting,  lost  to  the  plaintiff  aboi'e 
100/.  and  that  for  securing  the  payment  thereof,  A.  drew 
the  bill  in  question  on  the  defendant,  who  accepted  the  same, 
and  that  by  force  of  the  statute",  that  acceptance  was  void 
in  law.  On  demurrer  to  this  plea,  it  was  insisted,  in  support 
of  the  demurrer,  that  this  case  was  not  within  the  statute; 
because  the  nature  of  the  duty  was  altered,  and  a  new  con- 
tract created  by  the  acceptance,  which  was  the  ground  of  tiie 
action.  But  the  court  overruled  the  objection  ;  for  although 
this  was  a  kind  of  new  contract,  yet  all  was  founded  on  the 
illegal  and  tortious  winning,  and  it  only  secured  the  payment 
of  that  money,  and,  thererore,  it  was  within  the  statute,  the 
plaintiff  being  privy  to  the  first  wrong.  Another  objection 
was  made",  that  if  this  case  should  be  taken  to  be  within  the 
statute,  it  would  very  much  endanger  the  credit  of  English 
bills  of  exchange,  if  they  might  be  defeated  by  such  collateral 
matter;  for  it  would  be  injurious  to  the  public  trade  of 
England,  both  foreign  and  domestic.  To  this  it  was  an- 
swered by  the  court,  that  as  to  inconvenience  concerning 
trade,  there  could  not  be  any  in  this  particular  case,  because 
the  bill  had  gone  no  farther  than  to  the  first  hands,  viz.  to 
the  hands  of  the  plaintiff,  who  won  the  money,  and  so  no 
damage  could  accrue  to  any  person  but  to  him,  who  was 
certainly  a  person  withiu  the  statute. 

By  9  Ann,  c^  14.  s,  1.  ''  All  notes,  bills,  bonds,  judgments, 
mortgages,  or  other  securities,  given  by  any  person  where 
the  whole  or  any  part  of  the  consideration  of  such  securities 
shall  be  for  money,  or  other  valuaUe  thing,-woQ  by  gaming, 
or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other  game, 

i  3  Lev.  94.  '  1  The  day  from  vbkh  the  i6  Cor.  s 

k  HuBsey  V.  Jacob,  Salk.  344.    Carth.        c  7   a.  3.  waa  to  take  effect. 

SSti-  ami  see  the  |)ieadin|^,  5  Mod.  m  l6  Car.  2.  c.  7.S.  3. 

176.  n  Carth.  357. 
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or  by  betting  on  the  sides  of  such  as  game  at  any  of  the 
aforesaid  games,  or  for  repaying  any  money  knowingly  lent 
for  such  gaming  or  betting,  or  lent  at  the  time  and  place 
of  such  play,  to  any  person  that  shall  play  or  bet,  shall  be 
void." 

It  appears  from  the  cases  of  Goodbum  v.  Marley,  Str.  1 1 59. 
Blaxton  v.  Pye,  2  Wils.  309.  and  Clayton  v.  Jennings,  2  Bl. 
R.  706.  that  wagers  on  horse-races  are  within  the  statutes 
16  Car.  2.  c.  7.  and  9  Ann.  c.  14.;  and,  consequently,  actions-  . 

founded  on  such  wagers  cannot  be  supported.  In  the  case  of 
Blaxton  v.  Pye,  the  court  said,  that  though  horse^racing  was 
not  mentioned  in  the  statute  9  Ann.,  yet  it  was  within  the 
words  "  other  game"  (2).  So  in  Lynali  v.  Longbothom, 
2  Wils.  36.  the  court  of  C.  B.  were  of  opinion,  that  a  foot^ 
race  was  within  the  9  Ann.,  for  foot  race  was  mentioned  in 
the  16  Car.  to  which  the  9  Ann.  must  relate.  And  this 
opinion  was  recognised  and  adopted  by  the  court  in  Brown  v^ 
Berkeley,  Cowp.  281. 

It  is  clear,  that  if  these  statutes  had  not  been  affected  by 
%vy  subsequent  provisions  of  the  legislature,  every  species  of 
wagers  at  horse  races  would  have  been  illegal ;  but  now,  by 
statt  13  Geo.  2.  c.  19.  matches  (3)  for  50/.  (4)  and  upwards, 
are  legalised,  provided  they  are  run  at  certain  places,  and  the. 
horses  carry  certain  weights;  and  by  the  stat.  18 Geo.  2.  c, 
34.  s.  11,  the  restrictions  as  to  running  at  particular  places, 
and  withiq  certain  weights,  are  taken, away  (5). 

(2)  In  Jeffreys  v.  Walter,  1  Wils.  320.  the  court  inclined  to 
think,  that  cricket  was  a  game  within  the  meaning  of  the  stat.  9  Ann. 

(3)  In  Connor  v.  Quick,  cited  by  Aston,  J.  in  2  Bl.  R.  708.  the 
court  took  a  distinction  between  running  a  horse  for  50/.  which 
was  lawful,  and  betting  on  the  side  of  a  horse,  which  was  not  so ; 
but  if  neither  of  the  sums  betted  by  the  parties  amount  to  10/. 
such  bet  isleg^l,  not  being  contrary  to  9  Ann,^c.  14,  JVl'Allester 
V.  Haden,  2  Camp.  N.  P;  C.  438. 

(4)  It  was  agreed  between  plaintiff  and  defendant,  that  each 
should  start  his  mare,  and  that  if  either  should  refuse,  he  should 
forfeit  25L  to  the  other,  but  the  plaintiff  was  to  pay  the  dt^fendant 
5/*  beforehand,  as  a  consideration  to  induce  him  to  make  the 
match.  The  defendant  afterwards  refusing  to  run  the  match,  the 
plaintiff  brought  an  action  against  him  for  the  25/.  Perrot,  Ba- 
ron, before  whom  the  cause  was  tried,  considered  this  as  a  match 
for  50/.  and  on  a  motion  in  arrest  of  judgment,  the  court  oF  K;  B. 
were  of  the  same  opinion.  Bidmead  v.  Gale,  4  Burr.  2432.  I  BU 
K.  671.  S.  C. 

(5)  **  There  seems  to  be  much  ground  for  arguing,  from  the 
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But  horse  races  for  a  less  sum  than  50/.  are  expfesdy  pnv 
hibited  by  the  second  section  of  13  Geo.  2.;  and,  conse^ 
quently,  wagers  on  such  horse  races  are  illegd^ 

These  statutes,  viz.  13  &  18  Geo.  2.,  are  confined  tA  bona 
fide  horse  racing  only;  for  in  Ximenes  v.  iaques,  6  T.  R.  4d9.« 
where  the  plaintiff  obtained  a  verdict  on  a  wager  for  100 
guineas,  that  he  could  perform  a  certain  journey,  in  a  post 
chaise  and  pair,  within  a  given  time,  the  court  arrested  the 
judgment  (6). 

So  where  A.  betted  with  B.  "  500  guineas  and  a  dinner,** 
thatA.*s  horse  should  go  from  LomlOn  to  Sittingbourne' 
sooner  than  B/s  two  horses  should  go  the  same  distance,  B.*s 
horses  to  be  placed  at  any  distance  from  e:ich  other  that  B« 
should  think  proper;  the  wager  having  been  won  by  B.  and 
an  action  brought  to  recover  the  amount  of  the  wager,  and 
verdict  for  plaintiff,  the  court  arrested^the  judgment,  on  the 
ground  that  the  subject  of  the  wager  was  not  that  species  of 
horse  face  or  match  which  was  legalized  by  slat.  13  & 
18  Gea  2. 

2.  An  action  cannot  be  maintained  upon  such  wagers  as 
in  the  event  may  have  an  influence  on  the  public  policy  of 
the  kingdom. 

On  this  principle  it  was  holden^,  that  a  wager  between 
two  electors,  on  the  event  of  the  election  of  members  to 
serve  in  parliament,  was  void;  because  it  raised  an  improper 
bias  in  the  minds  of  the  parties  to  vote  for  one  or  other  of 

o  Johnson  r.  Bnnn,  4  T.  R.  ].  q  AUen  ▼.  Hcwd,  ]  T.  R.  56. 

p  Whiiley  V.  I^f,  9  Bm.  it  Pal.  51. 


nature  of  1 6  Cart  2.  and  9  Ann.,  that  these  sitatutes  onght  to  be 
construed  strictly,  in  order  to  enforce  the  pnncipYe  oo  which  they 
are  founded,  viz.  to  prohibit  all  horse  racing,  ttnd  that  the  13  k, 
18  Qeo.  9.  are  fronlr their  nature  to  be  S0 construed  as  to  encoarsee 
the  breed  of  horses,  and  to  permit  that  species  of  horse  racing  only 
telled  running  on  the  turf.  It  is  to  lie  observed,  that  8tat«ld  Cweo. 
3.  speaks  of  entering,  placing,  starting,  &c«  and  that  the  expre*- 
sion,  *'ativ  place  or  places  whatsoever,'*  used  in  18  G.  2.  can  hardly 
mean  **  all  England/*  Per  Lord  Eldoo,  C.  J«  in  Whaley  v.  Pbjot, 
g  Bos.  &  Pul.  54. 

(6)  The  reason  of  this  decision  is  not  stated  in  the  report  of  the 
ease;  but  in  Whaley  v.  Pajot,  2  Bos.  k  Pul.  54.  Lord  Eldon,  C.  J« 
said  **  upon  inquiry  of  the  judges  of  the  court  of  King's  Bench,  we 
find,  that  the  judgment  of  the  court  inXimenes  ▼•  Jaques  proceeded 
on  an  opinion,  that  the  stat«  13  ft  18  Geo,  9.  related  to  bimi  jUt 
borse  racing  only.  '* 
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the  candidates,  which  bias  would  be  subversive  of  the  free- 
dom of  elections,  and  detrimental  to  the  constitution. 

Every  contract  in  restraint  of  marrfage  is  illegal,  as  being 
against  the  sound  policy  of  the  jflw^  Hence  a  wager,  that 
the  plaintiff  would  not  marry  within  six  years,  was  holden 
to  be  void';  for  although  the  restraint  was  partial,  yet  the 
immediate  tendency  of  such  contract,  as  far  as  it  went,  was 
to  discourage  marriage,  and  no  circumstances  appeared  to 
shew  that  the  restraint,  in  the  particular  instance,,  was  pru- 
dent and  proper. 

Any  wager  which  leads  to  a  public  inquiry  into  the  mode 
of  pishing  an  illegal  game',  e,  g.  hazard,  by  which  the  bye- 
fitanders  may  acquire  a  knowledge  of  it,  is  contrary  to  good 
morals  and  the  policy  of  the  law,  and,  therefore,  not  a  ground 
on  which  an  action  can  be  maintained. 

In  like  manner,  the  court  will  not  entertain  an  action  on 
a  wager  upon  an?  abstract  question  of  law  or  judicial  prac- 
tice, not  arising  out  of  pre-existing  circumstances,  in  which 
the  parties  have  an  interest*.  And  in  a  late  case",  Gibbs, 
C.  J.  following  the  example  of  Ld.  Loughborough  and  Ld. 
EUenboruugh)  in  the  foregoing  cases  of  Brown  v.  Leeson, 
and  Henkin  v.  Guerss,  refused  to  try  an  action  upon  a  wager, 
whether  an  unmarried  woman  had  had  a  child.  An  action 
cannot  be  maintained  upon  a  wager  on  a  cock-fight*,  because 
it  is  a  barbarous  diversion,  which  ought  not  to  be  encouraged 
or  sanctioned  in  a  court  of  justice;  and  further,  because  it 
would  tend  to  the  degradation  of  the  court  to  entertain  such 
jinquiries. 

3.  So  if  the  subject  of  the  wager  lead  to  improper  inqui- 
ries, which  respect  the  interest  and  general  importance  of 
the  country,  they  are  ill^^l,  as  being  contrary  to  sound  po- 
licy; as  wagers  on  the  amount  of  the  hop  duties',  or  the 
receipt  tax,  or  any  other  branch  of  the  public  revenue.  And 
this  rule  holds,  although  the  actual  discussion  may  be  ex- 
cluded by  the  special  circumstances  of  the  case:  as  where 
the  wager  being  on  the  amount  of  the  hop  duties,  the  de- 
fendant had  admitted  that  he  had  lost  his  wager*;  so  where 
defendant  had  given  a  promissory  note  for  the  amount  of  the 
wager*. 

4.  Where  the  discussion  of  the  subject  of  the  wager  will 

r  Hnrtley  ▼>  Rice,  lO  East,  99.  x  Squires  v.  Whisken,  3  Camp. N.  P.  C. 
N  Browu  ▼.  Leeson,  9  H.  Bl.  43.  |40.  Ld.  Ellenboroagk,  C.  J. 

t  Heukia  v.  Guerss,  19  East,  947.  y  Atberfold  v.  Beard,  9  T.  R.  610. 

\\  Ditchburu  ▼.  GotU^milb,  4  Camp,  z   Atberfold  v.  Beard,  2 T.  R.  610. 

J  59.  a  Shirley  v.  Sankey,9  B09.&  I'ul.  130. 
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be  attended  with  injury  to  a  third  person,  and  lead  to  inde- 
cent evidence. 

On  this  principle*,  a  wager  between  two  indifferent  per- 
sons on  the  sex  of  the  Chevalier  D'Eon,.  who  had  appeared 
to  the  world  as  a  man,  and  acted  in  that  character  in  a  variety 
of  capacities,  was  holden  illegal  (6). 

b  DacMU  T.  Joacsy  Covp.  799. 


(6)  The  Chevalier  D*Eon  was  for  many  years  asserted  and  ini'- 
plicitly  believed  to  the  last  to  be  a  female,  of  which  sex  the  Che- 
valier latterly  wore  the  attire.  This  carious  question,  however^ 
Wi|s  finally  set  at  rest  on  the  death  of  the  Chevalier  in  May  1810, 
when  the  body  was  dissected  in  the  presence  of  several  professional 
gentlemen,  and  it  was  certified,  by  an  eminent  surgeon,  that  the 
male  organs  were  in  every  respect  perfectly  formed* 
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No  I. 

i  1.— Noltce  of  Motion  to  put  off  a  Trial  for  the  Absence 

of  a  Witness. 

At  B.  plaintifFy 
In  the  King^s  Bench.  and 

C.  D.  defendant. 
Take  notice,  that  this  honourable  court  wilt  be  moved  on,  &c. 
or  80  soon  after  as  counsel  can  he  heard ,  that  the  trial  of  this  cause 
may  be  put  oiF  until  next  term,  on  account  of  the  absence 

of  a  material  witness  on  the  part  of  the  defendant,  and  in  the  mean 
time  all  further  proceedings  be  stayed. 

Your's,  &c. 
G.  H.  defendants  attorney. 
ToMr.E.F.  plaintiffs 
attorney. 

§  2. — Affidatit  in  Supijiort  of  Motion  to  put  off  Trial  for 

the  Absence  of  a  Witness* 

A.  B.  plaintiff, 
I A  the  King*s  Bench  •    and 

C.  D.  defendant* 
C.  D.  of,  &c.  the  defendant  iri  this  cause,  makethoath  and  saith, 
that  issue  was  joined  in  this  cause  in  ■        term  last  past,  and  that 

notice  was  given  for  the  trial  thereof  at  the sitting  within  (or 

at  the  sittinf^s  after)  the  said  term:  And  this  deponent  further 
saith,  tliat  E.  F.  late  of,  &c.  is  a  nurterial  witness  for  him  this  de- 
ponent in  the  said  cause,  as  he  is  advised  and  believes,  and  that 
lie  cannot  safely  proceed  to  the  trial  thereof  without  the  testimony 
of  him  the  said  E.  F.  And  this  deponent  further  saith,  that  in  con- 
sequence of  the  notice  of  trial  so  given  as  aforesaid,  he  this  deponent 
caused  inquiry  to  be  made,  &c.  (stating  the  nature  and  result  of 
the  inquiry  made  after  the  witness,  and  the  time  when  he  is  likely 
to  attend.) 

No.  II. 

Demurrer  to  Evidence  and  Joinder*. 

**  Afterwards  on  the  day,  an({  at  the  place*  within  contained,  be- 
fore Sir  G.  VV.  Knight,  one  of  the  barons  of  our  lord  the  king,  of 

•   For  form  of  plea  pais  darrein  coiitiDaance,  leeaote,  p.  ifiS. 
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his  Court  of  Exchequer  at  Westminster,  Sir  J.  B.  knight,  one  of 
the  justices  of  our  said  lord  tne  king,  assigned  to  hold  pleas  iu  the 
court  of  our  said  lord  the  king,  before  the  king  himself,  and  others 
their  felloivs,  justices  of  our  said  lord  the  king,  assigned  to  take  the 

assizes  in  and  for  the  city  of  W in  the  county  of  the  same  city, 

according  to  the  form  of  the  statute,  &c.  come  as  well  the  within- 
named  A.  B.  esq.*  as  the  within-named  C.  D.  esq.  by  their  auomies 
with  in- named.  And  the  jurors  of  the  jury,  whereof  mention  is 
within  made;  that  is  to  say  R.  L.  &c.  being  called  likewise  come, 
and  being  chosen,  tried,  and  sworn  to  suy  the  truth  of  the  premises 
within  contained ;  as  to  the  first  issue  between  the  imrties  within 
joined,  say,  that  the  said  C.  D.  is  guilty  of  the  trespass  within  com- 
plained of,  in  manner  und  form  as  the  said  A.  B.  bath  above  com- 
plained; and  they  assess  the  damages  of  the  said  A.  B*  by  reason 
thereof  to  sixpence.  And  as  to  the  issue  lastly  within  joiued  be* 
tween  the  said  parties,  the  said  C.  D.  shews  in  evidence  to  the 
jury  aforesaid,  to  prove  and  maintain  the  issue  lastly  within  joined 
on  nis  part  by  one  witness.  That**  (so  state  the  evidence)  **  And 
the  said  A.  B.savfiy  that  the  aforesaid  matter  to  the  jurors  aforesaid, 
in  form  aforesaid  shewn  in  evidence  by  the  said  CD.  is  not  suf- 
ficient in  law  tt>  maintain  the  said  issue  lastly  within  joined,  on  the 
part  of  the  said  C.  D.,  and  that  he,  the  said  A.  B.,  to  the  matter 
aforesaid,  in  form  aforesaid  shewn  in  evidence,  hath  no  necessity,  nor 
is  he  obliged  by  the  laws  of  the- land  to  answer;  and  this  he  is  ready 
to  verify:  Wherefore  for  want  of  sufficient  matter  in  that  behalf 
shewn  in  evidence  to  the  jury  aforesaid,  the  said  A.  B.  prays  judg- 
ment, and  that  the  jury  aforesaid  muy  be  discharged  from  giving 
any  verdict  upon  the  said  issue;  and  that  his  damages  by  reason 
of  the  trespass  within  complained  of,  may  be  adjudged  to  him, 
&c.**  **  And  the  said  C.  D.*,  for  that  he  hath  shewn  in  evidence  to 
thejuty  aforeaud,  sufficient  ma^er  to  maintain  the  issue  lastly 
wfthin  joined,  on  the  part  of  the  Said  C.  O.  and  which  he  is  ready 
to  verily  ;  and  for  as  much  as  the  said  A.  B.  doth  not  deny,  uor  in 
any  manner  answer  the  said  matter,  prays  judgment ;  and  that  the 
•aid  A.  B.  may  be  barred  from  having  his  aforesaid  action  against 
him,  and  that  the  jury  aforesaid  may  be  discharsed  from  giving 
their  verdict  upon  the  issue  lastly  joiued,  &c.  Wherefore  let  the 
jury  aforesaid  be  discharged  by  the  court  bere,  by  the  aaaent  of  the 
parties,  from  giving  any  verdict  thereupon." 

No.  III. 

Bill  nf  Exception. 

**  Be  it  remembered,  that  in  the  term  of  the  Holy  Trinity,  in  the 
^«— year  of  the  reign  of  our  sovereign  lord  George  the  3d,  now  king  of 
Great  Britain,  ami  so  forth,  came  A.  B.  by  ■  ■  his  attorney,  into 
the  court  of  our  said  lord  the  king  of  the  Bench  at  Westminster, 
and  impleaded  C.  D.  E.  F.  and  G.  H.  in  a  certain  plea  of  trespass, 
on  which  the  said  A.  B.  declared  against  them,  That*'  (set  out  the 
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declaration  and  other  pleading8»)  **  And  thereupon  the  issue  was 
joined  between  the  said  A.  B.  and  the  said  C.  D.  E.  F.  and  G.  H.  i 

and  afterwards*  to  wit,  at  the  sittings  of  Nisi  Prius  held  at  the 
Guildhall  of  the  city  of  London  aforesaid,  in  and  for  the  said  city, 
before  the  right  honourable  £.  Ld.  E.  Chief  Justice  of  our  said  lord 
the  king  of  the  Bench  at  Westminster,  T«  S.  esq.  being  associated 
to  the  said  chief  justice,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  on  ■»•       the  i       day  of  -^ 

in  the  year  of  the  reign  of  our  said  lord  the  present  king,  the 
aforesaid   issue  so  joined  between  the  said   parties  as  aforesaid, 
came  to  be  tried  by  a  jury  of  the  city  of  London  aforesaid,  for  that 
purpose  duly  empannelled,  that  is  to  say,  I.  K.  and  L«  M.  &c. 
good  and  lawful  men  of  the  said  city  of  Ijondon ;  at  which  day 
came  there  as  well  the  said  A.  B.  as  also  the  said  C.  D.,  £.  F., 
and  G.  H.,  by  their  respective  attornies  aforesaid.     And  the  jurors 
of  the  jury  aforesaid   empannelled   to  try  the  said  issue   being 
called,  also  came,  and  were  then  and  there  in  due  manner  chosen 
and  sworn  to  try  the  same  issue;  and  upon  the  trial  of  that  issue 
the  counsel  learned  in  the  law  for  the  said  A.  B.  to  maintain  and 
prove  the  said  issue ;  on  his  part  gave  in  evidence,   ThAt  **  (So  set 
out  the  evidence  on  the  part  of  the  plaintiiF,  and  then  set  out  the 
evidence  on  the  part  of  the  defendants,  and  then  proceed  as  fol- 
lows) '*  Whereupon  the  said  counsel  for  the  said  defendants  did 
then  and  there  insist  before  the  chief  justice  aforesaid,  on  the  be- 
half of  the  defendants  above-named,  that  the  said  several  mat- 
t(;rs  so  produced  and  given  in  evidence  on  the  part  of  the  said  de- 
fendants as  aforesaid,  were  su Ancient,  and  ought  to  be  admitted  and 
allowed  as  decisive  evidence,  to  entitle  the  said  defendants  to  the 
benefit  of  tiie  statute  made  inthe  34th  year  of  the  reign  of  his  late 
majesty  King  George  the  second,  entitled,  au  act  for  rendering  jus- 
tices of  the  peace  more  safe  in  the  executions  of  their  office,  and  for 
indemnifying  constables  and  others,  acting  in  obedience  to  their 
warrants ;  and  that  therefore  the  said  A.  B.  ought  to  be  barred  of 
his  aforesaid  action,  and  the  said  defendants  acquitted  thereof,  and 
-  thereupon  the  said  defendants,  by  their  counsel  aforesaid,  did  then 
,  and  there  pray  of  the  said  justice  to  admit  and  allow  the  said  mat- 
:  ters  and  proof  so  produced  and  given  in  evidence  for  the  said  de-> 
feiidants  aforesaid,  to  be  conclusive  evidence  to  entitle,  the  said 
defendants  to  the  benefit  of  the  statute  aforesaid,  and  to  bar  the 
said  A.  B.  of  his  action  aforesaid.     But  to  this,  the  counsel  learned 
in  the  law,  on  behalf  of  the  said  Al  B.,  did  then  and  there  insist 
before*  the  chief  justice  aforesaid,  that  the  matters  and  evidence 
aforesaid,  so  produced  and  proved  on  the  part  of  the  said  defen- 
dants as  aforesaid,  were  not  sufficient,  nor  ou^ht  to  be  admitted  or 
allowed  to  entitle  th^  said  defendants  to  the  benefit  of  the  statute 
aforesaid ;  or  to  bar  the  said  A*  B.  of  his  aforesaid  action,  and  that 
neither  the  said  defendants,  or  any  of  them,  nor  the  said  Earl  of  H., 
were  or  was  within  the  words  or  meaniug  of  the  statute  made  in  the 
seventh  year  of  the  reign  of  his  late  majesty  King  James  the  first, 
entitled,  an  act  for  ease  in  pleading  a;;^inst  troublesome  and 
contentious  suits,  prosecuted  against  justices  of  peace,  mayors. 
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constables,  and  certain  other  his  majesty's  officers,  for  the  lawful 
execution  of  their  office,  nor  of  the  statute  made  in  the  9 1st  year  of 
the  reign  of  the  same  late  king,  entitled,  an  act  to  enlarge  and  make 
perpetual  the  act  made  for  ease  in  pleading  against  troublesome 
and  contentious  suits  prosecuted  against  justices  of  the  peace, 
mayors,  constables,  and  certain  other  his  majesty's  officers,  for  the 
lawful  execution  of  their  office,  made  in  the  seventh  year  of  his  ma- 
jesty's most  happy  reign ;  nor  of  the  said  statute  made  in  the  24th 
year  of  the  reign  of  his  late  majesty  Kiiig  George  the  second ;  nor 
ra  any  way  entitled  to  the  benefit  of  any  of  these  statutes :  And  the 
counsel  For  the  said  A.  B.  further  insisted,  that  the  seizure  and  im- 
prisonment of  the  said  A.  B.  were  not  made  or  done  in  obedience  to 
the  said  warrant,  nor  have  the  said  deferidants,  or  any  of  them  in 
that  behalf,  any  authority  thereby.  And  the  said  chief  justice  did 
then  and  there  declare  and  deliver  his  opjnion  to  the  jnty  afore- 
said ;  that  the  said  several  matters  so  produced  and  proved  on  the 
part  of  the  defendants  were  not  upon  the  whole  case  sufficient  to 
bar  the  said  A.  B.  of  his  aforesaid  action  against  them,  and  with 
that  direction  lefl  the  same  to  the  said  jury ;  and  the  jury  aforesaid 
then  and  there  gave  their  verdict  for  the  said  A.  B.,  and  SOOl.  da- 
mages ;  whereupon  the  said  counsel  for  the  said  defendants  did 
then  and  there  on  the  behalf  of  the  said  defendants,  except  to  the 
aforesaid  opinion  of  the  said  chief  justice,  and  insisted  on  the  said 
several  matters  and  proofs  as  an  absolute  bar  to  the  aforesaid  action, 
by  virtue  of  the  last  mentioned  stitute :  And  in  as  much  as  the  said 
several  matters  so  produced  and  given  in  evidence,  on  the  part  of 
the  said  defendants,  and  by  their  counsel  aforesaid  objected  and  in- 
sisted on  as  a  bar  to  the  action  aforesaid,  do  not  appear  by  tlie  record 
of  the  verdict  aforesaid,  the  said  counsel  for  the  aforesaid  defendants 
did  then  and  there  propose  their  aforesaid  exception  to  the  opinion 
of  the  said  chief  justice,  and  request  the  said  chief  justice  to  put 
his  seal  to  this  bill  of  exception,  containing  the  said  several  matters 
so  produced  and  given  in  evidence  on  the  part  of  the  said  defen- 
dants as  aforesaid,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  thereupon  the  aforeteid  chief  jus- 
tice, at  the  request  of  the  said  counsel  for  the  above-named  de* 
fbndants,  did  put  his  seal  to  this  bill  of  exception,  pursuant  to  the 

aforesaid  statute  in  such  case  made  and  provided,  on  the day 

of...— . aforesaid,  inthe— ^— year  of  the  reign  of  his  said  present 
mayesty." 

The  above  precedent  is  taken  from  a  bill  of  exception,  which 
was  made  use  of  in  the  year  1 763 ;  but  it  does  not  seem  necessary 
to  state  the  whole  record  in  the  bill,  provided  the  bill  be  tacked  to 
the  record ;  which  the  statute  plainly  shews  may  be  done,  by  say- 
ing, if  the  exceptions  be  not  in  the  roll:  and  there  are  precedents  to 
warrant  this  mode  of  proceeding. 

•  Bull.  N.  P.  319. 
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BANKRUPT,  p.  175. — The  publisher  of  a  newspaper, 
buying  the  whole  daily  impression  from  the  proprietors,  re- 
selling it  at  a  profit,  an4  bearing  the  loss  of  such  as  remain  un- 
sold, is  a  trader  within  the  bankrupt  laws*. 

Bankrupt^  p.  186  —The  words  **  or  othericise  to  absent 
him  or  herself,"  in  staL  13  Eliz.  c.  7.,  and  1  Jac.  1-  c.  15., 
are  not  confined  to  an  absenting  from  the  dwelling-house,  or 
any  particular  place :  therefore,  where  a  man,  in  the  habit  of 
attending  the  Royal  Exchange  to  collect  news,  left  it  at  the 
sight  of  his  creditors,  desiring  a  friend  to  say  he  was  not  there; 
or  broke  an  appointment  he  had  made  with  a  creditor  •  o  meet 
him  there ;  or,  (being  the  proprietor  of  a  theatre,)  retired  be- 
hind the  scenes  to  avoid  a  sheriff's  officer,  at  the  same  time^ 
giving  orders  to  be  denied  to  him :  held**  that  each  of  these 
was  an  act  of  bankruptcy. 

Bankrupt.p.^n.— By  stat56Geo.  3.  c.  137.  (2d  July  1816,) 
for  extending  the  provisions  of  stat  1  Jac.  1.  c.  15.  after  re- 
citing, "  that  those  provisions  had  been  found  beneficial,  and 
that  it  was  expedient  to  make  such  provisions  respecting  the 
delivery  of  goods,"  it  is  enacted  that  no  person,  body  politic, 
or  corporate,  joint  stock,  or  other  company,  having  m  their 
possession  or  custody  any  goods,  wares,  merchandizes  or  ef- 
fects belonging  to  any  person  or  persons  who  shall  become 
bankrupt,  shall  be  endangered  by  reason  of  the  delivery  of 
any  such  goods,  &Cr  truly  and  bond  fide  to  such  person,  or  to 
his  order,  before  such  time  as  they  shall  know  of  the  bank- 
ruptcy. Provided*  that  bodies  politic,  or  corporate,  joint 
stock,  or  other  company,  shall  be  deemed  to  have  knowledge 
of  the  bankruptcy,  if  the  person  acting  on  their  behalf  in  the 
payment  of  any  debt,  or  the  delivery  of  any  goods,  &c.  knew 
of  it 

BILLS  OF  EXCHANGE,  p.  321.— At  end  of  note  (27) 
add,  16  East,  43.  S.  C.  See  also,  Claridge  v.  Daltbn,  B.  R. 
Trin.  55  Geo.  3.  4  Maule  &  Selwyn,  p.  226. 

«  Gimminjrham  ▼.    Laing^,  3  Marsh.  c  S.9. 

Rep.  S3t>. 
h  lb. 
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consisting  of  sugar,  was  immediately  relanded  and  surveyed:-^ 
the  owners  in  London  received  a  letter  from  their  agents  al 
Liverpool,  dated  2dth  of  December,  stating,  that  the  cargo 
was  much  damaged,  but  that  it  was  still  in  contemplation  to 
send  it  on; — apd  another  dated  7th  of  January,. stating  that, 
on  further  examination  the  whole  cargo  was  found  to  be 
damaged:  held*'  that  the  owners  on  the  receipt  of  the  latter 
letter,  were  still  in  time  to  abandon. 

Insurance^  p.  933. — A.,  abroad,  having  two  warehouses, 
writes  to  this  country  to  effect  an  insurance  upon  one  of 
them  only^  without  stating,  as  was  the  fact,  that  a  bouse 
nearly  adjoining  to  it  had  been  on  fire  on  that  evening,  and 
that  there  was  danger  of  the  fire  again  breaking  out ;  and 
sends  his  letter  after  the  regular  post  time.  The  fire  having 
broken  out  again  on  the  day  next  but  one  following,  and 
consumed  A.'s  warehouse;  held,  that  this  was  a  material 
concealment,  although  A«*8  letter  was  written  without  any 
fraudulent  intention  ^ 

Insurance f  p.  961. — Goods  are  insured  at  and  from  Moga- 
dore  to  London.  I'he  declaration  avers  *  that  after  the  load- 
ing the  goods,  the  ship  departed  on  her  intended  voyage,  and 
while  in  the  course  of  her  said  voyage,  was  lost  by  perils  of 
the  sea.'  Held"*  that  this' was  a  material  allegation,  and 
therefore,  the  ship  having  been  lost  while  at  her  moorings, 
and  before  the  cargo  was  completed,  the  insured  could  not 
recover. 

SHIPPING,  p.  1142. — A  transfer  of  a  ship  dnd  cargo  at 
sea,  conveyed  by  M.  to  S.  as  a  securitjr  for  money  borrowed, 
by  executmg  and  delivering  to  S.  a  bill  of  sale  of  the  ship, 
a  policy  upon  ship  and  cargo,  and  indorsing  the  bills  of  lad- 
ing, was  held  not  to  pass  the  property  to  S.  where  S.  neglected^ 
upon  the  ship's  return  and  notice  thereof,  to  take  possession, 
or  to  do  any  act  to  notify  the  transfer  of  the  property  to  him ; 
but  that  the  property  passed  to  the  assignees  of  M.  who  be- 
came bankrupt,  as  being  in  the  possession,  order,  and  dispo- 
sition of  M.  at  the  time  when  he  became  bankrupt  within  the 
Stat,  21  Jac.  1.  c.  19". 

TROVER,  p.  1283.— To  determine  what  evidence  will  be 
sufficient  to  prove  a  conversion  in  the  defendant*,  it  must  be 

k  Gernon  and    •nolherr.  Roy.  Ex.  p  Mairy.Glennieandothert,t»i|riie« 

Am  ,  8  Mariih.  Hep.  88.  of  Sharpe  and  Co.  bankrupts,  B.  R. 

I  Bafe  ▼.  Turner,  9  Marah.  Rep.  46.  Trhi.  55  Geo.  S.  4  M.  &S.  940. 

m  Abitbol  ▼.  Briatow,  9  Mareb.  Rep.  o  Per  cur.  in  Brueo  V.  Ro«,  l  Sidf  iW. 
137. 
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known  in  what  manner  the  goods  came  to  his  hands;  for  if 
they  came  to  his  hands  by  delivery,  finding,  or  bailment,  an 
actual  demand  and  refusal  ought  to  be  proved;  but  proof  of 
a  tortious  taking  will  supersede  the  necessity  of  proving  a  de- 
mand and  refusal;  for  where  the  taking  is  unlawful,  it  is  of 
Itself  a  conversion;  so  likewise,  if  an  actual  conversion  be 
proved,  it  is  not  necessary  to  prove  a  demand  and  refusal i*. 

Troner^  p.  1283.— A  mere  non-delivery  of  goods,  which  have 
been  placed  in  the  defendant's  hands  lor  a  specific  purpose, 
will  not  amount  to  a  tortious  conversion.  Hence^,  where 
goods  have  been  delivered  to  a  manufacturer,  in  order  that  he 
may  do  something  to  the  goods  in  the  course  of  his  business, 
and  then  return  them ;  if  the  manufacturer,  upon  be- 
ing applied  to  for  the  goods,  merely  makes  excuses  for  not 
having  returned  them,  and  does  not  absolutely  refuse  to  de- 
liver them,  irocer  cannot  be  maintained;  the  proper  remedy 
is  an  action  of  assumpsit  for  non-performance  of  the  con- 
tract ' 

p  Fondick    v.    Collins,    i    SUrkieV    i|  Sererin  ▼.  Keppell,  Middx.  SittiBg;!, 
N.  P.  C.  173.    Ld.  Ellfnborough,        E.  43  G.  3.  B.  R.  Lord  Ellenboroui^b, 

C.J.  c  J. 4B•p^^.p.  c.  157.  \ 
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lies  not  agaiost  infant,  4. 

nor  by  executor  against  co-executor,  ibw 

plea  in,  4« 

evidence  on  ne  unques  receiver,  ib^ 

judgment  quod  computet,  form  of,  5« 

proceedings  thereon,  6. 

auditors,  their  power,  6, 

bail,  proceeding  in  default  of  bail,  ib. 

rules  for  pleadii^  before  auditors,  ib* 

final  judgment,  form  of,  7- 

ACKNOWLEDGMENT : 

of  debt;  where  sufBcient  to  take  case  out  of  statute  of 
limitations,  132. 

ACTION : 

commencement  of,  on  peual  statutes,  600. 

ACTION  ON  THE  CASE : 

where  case  or  tresfMiss  is  the  proper  remedy,  416  to  434. 

what  is  the  true  criterion,  ib. 

where  trespass  or  case  is  to  be  brought  for  irregular  dis-^ 

tress,  1224  n. 
where  trespass  or  case  is  to  be  brought  for  false  imprisoD- 

ment,  998  n. 

ADJUSTMENT:  917. 

ADMINISTRATION  : 

by  whom  to  be  granted,  725. 

where  void,  ib.  n. 

where  administration  de  bonis  non  is  necessary,  733. 

during  minority  of  executor,  733. 

during  absence  of  executor  beyond  sea,  ilh 

pending  litigation,  734. 

evidence  6f,  705,  6. 

ADMINISTRATOR : 

interest  of,  in  property  of  intestate,  728. 

actions  by,  744. 

against,  749. 

plea  by,  753. 

how  he  may  lay  demise,  in  ejectment,  682. 

AUULTERY : 
action  for,  & 
form  of  action,  9* 
what  will  bar  the  action,  11  n. 
correct  statement  of  Cibber  v.  Sloper,  10  n.  (4). 
what  circumstances  will  go  in  tnitkation  of  damaML 
12,.  25. 
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of  circumstances  operating  in  aggravation,  95« . 

when  husband  ana  wife  lire  apart,  whether  action  is 

maintainable,  12. 
bow  statute  of  limitations  is  to  be  pleaded,  14. 
actual  marriage  must  be  proved,  15.  • 

new  trial,  in  wh^  cases  granted,  SO. 

ADVOWSON:  . 

in  fee,  purchase  of,  not  simony,  531  n. 

AGENT : 

where  action  must  be  brought  against,  and  where  against 

principal,  86,  7.  n. 
obtaining  money  illegally,  cannot  discharge  himsdf  by 

paying  it  over,  88  n. 
pnncipal  is  civilly  responsible  for  acts  of,  770. 
authorized  to  act  in  usual  way  of  business  oaly^  764  n. 
acceptance  of  bills  by,  288. 
see  iactor. 

AGREEMENT : 
nature  of,  44. 

parol,  45. 
illegal,  69. 

contrary  to  public  policy,  62. 
fraudulent,  65. 
immoral,  67* 
void  by  stat.  of  frauds,  784. 

parol  evidence  cannot  be  given  to  support  an  action  for 
use  and  occupation,  where  there  is  an  unstamped 
agreement  in  writing,  1295. 

ALIEN : 

wife  of,  who  has  deserted  the  kingdom,  may  be  charged 

as  a  ferae  sole,  269. 
enemy  cannot  sue  on  a  policy  of  insurance,  887* 
licence  to,  449. 

ALTERATION : 

of  bills  of  exchange,  dOO. 

AMERCEMENT: 

in  court  leet,  debt  lies  for,  500. 

what  must  be  averred  in  the  declaration,  ib. 

ANABAPTIST : 
marriage  of,  22  n. 

ANCIENT  DEMESNE: 

must  be  pleaded  within  4  days,  693. 

Quae.    Whether  it  is  necessaiy  that  it  should  be  verified 

by  af&davit,  ib. 
bow  proved,  714. 
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APPOINTEE:  ^ 

cannot  be  sued  as  assignee,  460. 

APPRENTICE: 

may  plead  infancy  to  covenant  upon  an  indenture  of  ap- 
prenticeship, 495. 

of  actions  by  masters  for  seducing  and  harbouring,  1038. 

master  entitled  to  wages  earned  by  impressed  appren- 
tice,  ib. 

promissory  note  given  as  an  apprentice  fee,  is  void,  for 
want  of  consideration,  if  indentures  are  void,  370. 

APPROVEMENT : 
of  commons^  409/ 

APPURTENANT: 

common,  405. 

ARREST : 

what  acts  the  officer  may  justify  in  making  an  arrest,  34. 
may  be  made  without  touching  the  person,  35. 
evidence  of,  in  action  against  sheriff  for  escape,  597* 
words  merely  will  not  make  an  arrest,  1132. 
trespass  for  false  imprisonment  will  lie  for  an  unlawful 
arrest, 

as  on  mesne  process  not  returned,  849. 

or  not  being  the  person  named  in  the  writ,  850l 

or  if  the  arrest  be  made  on  a  Sunday,  852. 

or  after  return  day  of  writ,  853. 
original  arrests  only  prohibited  on  a  Sunday,  1133. 
of  bail  on  arrests  on  mesne  process,  548. 
in  bankruptcy,  196. 
loss  by,  in  insurance,  898. 

ASSAULT  AND  BATTERY: 

what  acts  amount  to  an  assault,  27. 
the  remedy,  28. 
battery  defined,  remedy,  ib. 
where  it  lies,  ib. 
see  declaration — ^pleadings— K:osts. 

ASSETS: 

of  the  replication  of  assets  to  a  plea  of  riens  per  descent, 

and  by  what  proof  it  may  be  supported,  565. 
admission  of,  what  is,  741. 
what  is  not,  743. 

ASSIGNEE : 

,   of  reversion,  461. 
assignee  by  parol,  464. 
where  the  heir  may  be  charged  as,  465» 


INDEX. 

where  liable,  though  not  named,  466. 

where,  if  named,  467. 

appointee  cannot  be  sued  as  assignee  of  person  appoint- 
mg,  469. 

of  parcel  of  estate  liable  on  covenant  to  repair,  ib. 

liable  to  pay  rent  for  a  moiety  though  the  other  moiety 
be  evicted,  lb. 

not  liable  for  breaches  incurred  before  or  after  assign- 
ment, ib.,  470.  ~ 

what  will  be  a  sufficient  conveyance  in  order  to  exone- 
rate, 470. 

of  term,  by  way  of  mortgage,  liable  to  covenants  in  the 
lease,  470, 1  n. 

but  devisee  of  equitable  estate  is  not  liable  as,  472. 

of  the  averment  of  entry  and  possession,  471* 

the  whole  estate  must  be  conveyed  to  make  assignee 
chargeable,  ib. 

and  the  estate  conveyed  must  be  the  legal  estate,  473. 

under-lessee  not  liable  as,  ib. 

but  reserving  the  rent  to  the  lessee  will  not  exonerate  a&- 
.  signee,  ib. 

how  to  declare  against,  ib. 

actions  by  and  against  assignee  of  reversion  are  transi- 
tory, 474. 

as  to  assignees  of  bankrupt  lessee,  see  tit.  Bankrupt. 

ASSIGNMENT: 

to  assim^es  of  bankrupt,  how  proved,  952. 
general  assignment  passes  future  acquired  personal  pro- 
perty of  bankrupt,  230. 
of  bond  by  chancellor,  after  fraudulent  commission,  231. 
where  lessee  may  plead  in  bar  to  debt  for  rent,  that  he 

has  assigned  over  the  premises,  580. 
of  the  covenant  not  to  assign  without  licence, 
what  is  a  breach,  450. 

assignment  by  operation  of  law,  no  breach,  451. 
discharged  by  leave  once  granted,  452. 
for  assignment  of  bail-bond,  see  tit.  Bail 

ASSUMPSIT : 

nature  of  action  of,  44. 

of  the  indebitatus  assumpsit,  68. 

will  not  lie  on  special  agreement  until  terms  are  per-. 

formed,  70. 
nor  where  remedy  of  higher  nature,  427  n. 
of  the  declaration,  99. 
venue,  ib. 
as  to  the  day,  ib. 
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how  the  contract  ought  to  be  stated,  100. 
what  variance  will  be  fatal,  ib. 
of  stating  the  consideration,  101, 2. 
assigning  breach,  lOd! 
averring  notice,  ib, 
or  request,  104. 
See  money  paid,  and  money  had  and  received.— Plead- 
ings, 

ATTACHMENT: 

foreign,  may  be  given  in  evidence  under  general  issue  in 

assumpsit,  115. 
meaning  of  the  word  in  bankrupt  statute,  7  Jac  1.  c.  15. 

8. 12.,  188. 

ATTORNEY: 

actions  by,  for  the  recovery  of  fees,  154. 

statute  of  limitations  may  be  pleaded  to  action  brought 

by  attorney  for  his  fees,  155. 
of  giving  bills  to  their  clients  under  stat  3  Jac  1.  c.  7. 

8. 1.  and  cases  thereon,  ib. 
of  the  Stat.  2  G.  2.  c.  23.  s.  23.  relating  to  deliveiy  of 

bills,  156. 
where  necessary  to  deliver  a  bill,  157  to  IflO. 
bill  must  be  left  with  party  to  be  charged,  1 57« 
conveyancing  business  not  within  this  statute,  156  n., 

158, 159  n. 
delivery  of  bill  at  counting-house  bad,  158. 
amount  of  bill  may  be  set  oif,  though  it  has  not  been 

delivered,  159. 
attorney  must  prove,  that  action  was  not  brought  until 

a  month  after  delivery  of  bill,60ljn. 
negligence  cannot  be  set  up  as  defence  to  action  on 

attorney's  bill,  160. 
but  client  may  sue  attorney  for  negligence  or  unskil** 

fulness,  16*2. 
what  proof  will  be  sufficient  for  this  purpose,  ib. 
copy  of  a  bill,  in  what  cases  sufficient  evidence,  161,  2. 
of  the  Stat  12  G.  2.  c.  13.  s.  6.  and  construction  there^ 

of,  159,  160. 

AVOWRY  AND  COGNIZANCE: 

requisites  of,  1113. 

several  avowries  may  be  pleaded,  1114. 

plaintiff  may  traverse  defendant's  bein^  bailiff,  ib. 

defendant  may  avow  that  locus  is  his  freehold,  1115. 

how  tenant  in  common  must  avow,  1116. 

what  avowry  for  damage  feasant  must  ftUege^  ib. 
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plea  in  bar» 

that    cattle    e8ca|)ed  through   defect  of 

fences,  what  it  must  state,  ib. 
right  of  common,  bow  pleaded  by  copy- 
holder, 1117. 
tender  of  amends  cannot  be  pleaded  un- 
der  Stat  21  Jac  1.  c.  16«  %.  6.,  1119» 
1120. 
for  rent  arrear, 

bow  pleaded  at  common  law,  1120. 
under  Stat.  11  G.  2.  c  19.,  ib. 
this  statute  does  not  extend  to  rent  charges,  ib* 
sum  stated  in  avowry  to  be  due  for  rent,  not  ma« 
rial,  ib. 
for  rent,  where  part  is  not  due,  1121. 
money  may  be  paid  into  court,  ib. 
of  avowries  for  rent  arrear  by  joint  tenant,  ib. 

parceners,  ib. 
tenants  in  common,  lb. 
eviction  may  be  pleaded  in  bar,  ib. 
what  proof  will  be  sufficient  on  the  non  tenuit,  1192.^ 
nothing  in  arrear,  how  it  ought  to  conclude,  ib. 
tender  of  arrears,  when  it  may  be  pleaded,  1123. 

AUCTION : 

sale  of  lands  by  auction,  within  the  fourth  clause  of  the 

fourth  section  of  thestat  of  frauds,  164,  797. 
entry  by  auctioneer  sufficient  to  bind  the  parties  as  to 

sale  of  land,  as  well  as  sale  of  goods,  798. 
assent  of  seller  signified  by  fall  of  hammer,  165. 
verbal  declaration  of  auctioneers,  in  what  case  not  evi- 
dence, ib. 
auctioneer  may  maintain  action  for  goods  sold  atid  deli-* 

veined,  though  the  property  was  sold  on  the  premises 

of  the  owner,  166* 
puffing  vitiates  contract,  ib. 
where  the  duty  will  not  attach,  167. 
where  it  will,  168. 
statutes  relating  to  auctions  and  auctioneerd'^what  steps 

must  be  taken  to  avojd  payment  of  duty,  167  n. 
costs  paid  by  auctioneer  in  action  brought  against  him 

for  recovery  of  deposit,  on  defect  of  title,  must  be  de-* 

dared  for  specially,  168. 
of  the  recovery  of  deposit  and  interest,  on  defect  of  tide^ 

and  how  to  declare  for  interest,  169* 
at  what  time  vendor  must  be  ready  with  title  deeds—- 
*  must  verify  abstract  at  the  day  6xed«^making  out 

good  title  afterwards  will  not  avail  him  at  law,  170, 1. 
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AUDITORS: 
in  accounted. 

AUTHORITY: 

money  paid  under  a  void  authority  may  be  recovered  in 

action  for  money  had  and  received,  78, 
party  justifying  under  an  authority  must  set  it  forth  in 

his  plea,  36, 861. 

AWARD: 

upon  an  award  to  pay  money  at  several  days,  assumpsit 

will  lie  for  each  sum  as  it  becomes  due,  513  n. 
in  what  cases  submission  to  an  award,  by  an  executor 
shall  be  deemed  an  admission  of  assets,  743. 


B. 

BAIL: 

of  the  obligation  on  sheriff  to  take  bail  on  arrests  on  mesne 
process,  by  common  law  and  by  statute,  348. 

of  the  bail  bond— form — condition,  549, 550. 

of  immaterial  variances  between  the  writ  and  condi- 
tion, 550,  551. 

bonds  given  to  plaintiff  or  his  attorney  not  within  the 
statute,  553  n. 

of  the  assignment  of  bail-bond,  553. 

sheriff  not  compellable  to  assign  at  common  law,  ib. 

provisions  by  stat.  4  Ann.  c.  16.  to  remedy  the  inconve- 
niences at  common  law,  554. 

in  what  court  action  on  baii*bond  must  be  brought,  555. 

not  necessary  to  aver  that  the  assignment  was  under 
hand  and  seal  of  sheriff,  ib. 

nor  to  set  forth  names  of  witnesses,  nor  that  indorse- 
ment was  attested  by  them,  556. 
Erofert  of  assignment  not  necessaiy,  ib. 
ow  far  the  bail  are  liable,  ib. 

sheriff  must  consent  to  surrender;  otherwise  the  party 
will  not  be  considered  as  in  his  custody,  ib. 

of  the  plea  of  comperuit  ad  diem,  ib. 

of  the  replication,    nul  tiel  record— how  it  ought  to 
conclude,  558. 

BAILEE: 

answerable  for  mis-feasance,  though  thei$  was  not  any 

consideration,  382. 
special,  may  maintain  trover,  1361. 
see  Carrier. 
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BAILIFF: 

account  against,  2. 

the  being  bailiff  is  traversable 

in  replevin,  1114. 

and  now  in  trespass  qu*  cL  fr.  1114  n« 

BANK  NOTES: 
tender  of,  149. 

BANKRUPT: 

clergymen  and  peers  may  be  bankrupts,  17^  n. 
so  feme  covert,  sole  trader;  banker,  nrickmaker,  broker, 
butcher,  factor,  shoemaker,  173,  newsman,  see  Ad- 
denda, p.  1309. 
innkeeper,  horse-dealer,  174. 
pawnbroker  and  stockbroker,  ib.  n. 
persons  resident  abroad,  but  trading  to  England,  175. 
but  infants,  femes  covert,  persons  buying  and  selling 
profits  of  land,  having  cnattel  interest  therein,  can- 
not  be  bankrupts,  175. 
nor  persons  drawing  bills,  176. 
nor  farmer,  nor  builder,  ib. 
nor  grazier,  nor  drover,  177  n. 
nor  contractors,  receivers- general,  holders  of  stock  in 

trading  companies,  177,  8. 
of  the  several  acts  of  bankruptcy^  178. 
departing  the  realm,  181. 
beginning  to  keep  house,  183. 
otherwise  absenting  himself,  186. 
yielding  himself  to  prison,  187. 
fraudulent  arrest,  attachment,  or  sequestration,  188. 
departing  from  dwelling-house,  ib. 
causing  fraudulent  conveyance  of  lands  and  goods, 

189. 
obtaining  protection,  196. 
lying  in  prison  two  months  after  arrest,  ib. 
day  on  which  arrest  is  made  is  to  be  included,  ib. 
escaping  out  of  prison  after  arrest,  197. 
if  act  be  done  with  intent  to  delay  creditors,  it  is 

sufficient,  though  no  creditor  is  in  fact  delayed, 

181  and  n. 
of  property  in  the  possession  of  bankrupt  as  reputed 

of  the  statute  21  Jac.  1.  c.  19.  s.  IL-rConstruction 

thereof,  198. 
choses  in  action  within  this  statute,  ib. 
so  sales  upon  condition,  of  goods,  ib. 
cases  within  this  statute,  191)  to  205. 
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caiK»  not  within,  205  to  216. 

of  the  statutes  I  Jac.  1.  c.  15.  s.  14.  21  Jac.  1.  c.  1§. 

8.  14.,  216,  7. 
of  Stat.  19  6.  2.  c.  32.  s.  1.,  relating  to  paymeDts 

made  to  and  by  bankrupts,  220. 
of  Stat  56  Geo.  3.  c.  137.>  relating  to  delivery  cf 

goods,  1309. 
provisions  of  Sir  S.  Rotnilly's  act,  46  6.  3.  c  135.^ 

217. 
manner  of  construing  the  stat  19  Geo.  2*  c*  32. 

221  n. 
cases  upon  this  statute,  221  to  223. 
of  actions  by  assignees: 

for  money  h^  and  received,  223. 
covenant,  224. 
debt,  ib. 
trover,  ib. 
form  of  declaration  by  assignees,  226. 
actions  against  assignees,  229. 
assignees  of  bankrupt  lessee,  not  chargeable,  ex* 

cept  on  the  grouna  of  possession,  471  n. 
assignees  may  do  acts  to  ascertain,  whether  lease 

be  beneficial' or  not,  without  thereby  becoming 

responsible  for  the  covenants  in  lease,  ib. 
where  assignees  accept  lease  and  benefit  therefrom, 

bankrupt  is  not  liable  for  rent  due  after  such  ac- 
ceptance, 236. 
where  action  will  lie  by  uncertificated  bankrupt, 

230. 
of  the  general  plea  of  bankruptcy,  231. 
when  it  must  be  signed,  5232. 
how  it  must  be  pleaded,  ib. 
evidence  required  to  support  it,  ib. 
what  debts  certificate  will  dischaige,  233,  241. 
plea  of  bankruptcy,  personal  discharge  only,  235. 
cannot  be  pleaded  to  actions  for  uncertain  damage^ 

235, 6. 
will  not  avail  under  second  commission,  unless  15 

shillings  in  the  pound  has  been  paid,  237. 
three  cases  under  stat.  5  G.  2.  c.  30.  s.  12.  in  which 

bankrupt  cannot  avail  himself  of  his  certificate, 

ib. 
effect  of  certificate  obtained  by  assignees  debtors 

to  estate  of  bankrupt,  239, 
express   promise   after  certificate    binding,    and 

paity  may  declare  for  original  cause  of  action; 
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if  conditional  promise,  must  sbev  condition 
performed,  240. 

discharge  of  debt  in  the  country  where  it  is  con* 
tracted,  is  a  discharge  every  where^  241. 

Stat  5  G.  2.  a  30.  s.  28.  relating  to  set  off— cases 
thereon,  242. 

what  must  be  proved  by  assignees,  24d« 

commission  and  proceedings  are  evidence  of 
trading  petitioning  creditor's  debt  and  act  of 
bankruptcy,  unless  there  is  notice  of  an  inten- 
tion to  dispute  them,  243« 

commission,  bow  proved,  245. 

debt  of  petitioning  creditor,  what  sufficient,  ib. 
,         prior  to  stat  49  G.  3.  c.  121.  s.  9.  if  goods  were  sold 
upon  an  agreement  to  be  paid  for  by  a  present  bill 
payable  at  a  future  day,  this  would  not  create  a 
good  petitioning  creditor's  debt,  247. 

of  commissions,  where  two  of  three  partners  com- 
mit acts  of  bankruptcy,  230. 

where  one  is  infent,  lunatic,  or  residing  abroad,  251. 

^here  party  lies  two  months  in  prison,  at  what  time 
commission  must  be  sued  out,  ib. 

persons  who  have  given  credit  to  bankrupt  may 

i)rove  their  debts,  as  if  th^  were  payable  present- 
y,  by  stB^  49  Geo.  3.  c,  12L  s.  9. 250. 

of  the  proof  in  trover  against  sheriff  for  taking  bank- 
rupt s  goods  in  execution,  252. 

in  what  cases  the  bankrupt  may  be  a  witness,  what 
he  may  prove,  ib.  .     . 

what  a  certificated  bankrupt  may  prove,  254. 

where  an  uncertificated  bankrupt  may  be  a  wit- 
ness, ib. 

in  what  cases  a  creditor  may  be  a  witness,  ib. 

*ARON  AND  FEME : 

Justification  by  husband  in  defence  of  wife,  32. 
husband  must  be  sued  in  lifetime  of  wife  on  contracts 

made  by  wife  before  coverture,  257. 
wife  is  liable  for  such  debt,  if  she  survive  husband,  ib.  n. 
cohabitation,  presumptive  evidence  of  assent  in  respect 

of  contracts  made  by  wife  during  coverture,  258. 
presumption  of  husband's  assent,  destroyed  by  elope* 

ment  and  adulteiy  of  wife,  ib. 
husband  not  liable  for  debts  of  wife  turned  out  of  doors 

for  having  committed  adultery  under  his  roof,  2(>0. 
Iiusband  paying  wife  separate  allowance,  is  not  liable ; 

but  oth^wise  if  be  does  not  pay  such  allowance,  261, 9. 
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husband  causelessly  turning  away  wife»  sends  credit  with 

her  for  necessaries,  263. 
person  permitting  woman  to  {iass  as  bis  wife  is  liable  for 

necessaries,  265. 
husband  not  bound  to  maintain  wife's  children  by  former 

husband,  266. 
feme  covert  may  6e  considered  as  fem^  sole,  by  custom 

of  city  of  London,  or  by  civil  death  of  husband,  but 

not  on  the  ground  of  temporary  absence  of  husband, 

267  to  272. 
where  husband  is  alien,  having  deserted  this  kingdom, 

whether  wife  may  be  considered  as  feme  sole,  269. 
in  what  cases  action  must  be  brought  in  joint  names  of 

husband  and  wife,  272. 
where  husband  must  sue  alone,  274. 
where  husband  and  wife  may  join,  or  husband  may  sue 

alone,  276. 
how  actions  must  be  brought  against  husband  and  wife, 

280. 
for  slander  spoken  by  husband  and  wife^  there  must  be 

separate  actions,  282. 
there  is  a  common  law  obligation  on  the  husband  to 

provide  necessaries  for  his  wife,  although  she  live 

apart  from  him ;  and  a  mere  covenant  to  pay  the  wife, 

during  the  separation,  a  weekly  allowance,  without 

payment^  is  not  suiBcient  to  exempt  the  huslMind  from 

this  liability,  262. 

BARRATRY: 

the  meaning  of,  as  applied  to  subjects  of  British  marine 
insurance,  900. 

how  it  may  be  committed,  ib. 

not  necessary  that  the  master  should  derive  any  benefit 
from  the  act  done,  in  order  to  constitute  barratry,  goi. 

but  there  roust  be  fraud,  902. 

by  whom  and  against  whom  barratry  may  be  cdmmit* 
ted,  902,  3. 

no  barratry,  where  shipowner  consents  to  act  done,  903. 

not  necessary  that  loss  should  happen  in  the  act  of  com- 
mitting barratry,  ib. 

allegation  that  ship  was  lost  by  fraud  and  neglect  of 
master,  equivalent  to  alleging  a  loss  by  barratry,  904. 

master  having  been  re/eased^  may  prove  barratry  to  have 
been  committed  with  Consent  of  owner,  963,  4. 

BARREN  LAND  : 

what  such,  and  exempt  from  tithe^  1204.   -^ 
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BASTARD: 

marriage  of,  19* 

BATTERY: 
action  for,  28. 

BILL: 

attorney's,  156. 

in  equity,  where  not  evidence,  712. 

BILL  OF  EXCHANGE : 

definition  of,  285. 

peculiar  properties  of,  ib. 

of  the  parties,  their  names,  ib. 

a  bill  is  a  simple  contract,  and  must  be  postponed  to 
specialties  in  a  course  of  administration,  ^6. 

of  the  capacity  of  contracting  parties— -corporation— 
infant>-«feme  covert,  286,  7. 

interest  in  bill  given  to  feme  covert  vests  in  her  husband, 
and  he  must  indorse  it,  287. 

agents  should  not  accept  in  their  own  names,  288. 

partners,  when  bound,  289. 

forms  of  foreign  and  inland  bill,  291,  2. 

bill  must  not  purport  to  be  payable  out  of  a  particular 
fund,  or  upon  a  contingency,  292. 

table  of  stamp  duties,  294.  ^ 

stamp  must  be  of  proper  denomination,  297. 

if  material  alteration  is  made  in  bill,  new  stamp  is  neces- 
sary, 297, 8.  ^ 

omission  of  date  not  material,  299. 

alteration  of  date,  avoids  the  bill,  300. 

but  immaterial  alteration  of  bill  will  not  avoid  it,  302  n. 

words  "  or  order"  eifect  of,  303. 

"  value  received"  not  essential,  304. 

consideration,  presumed  to  be  good,  ib. 

bills  given  for  gaming  or  usury,  void  bv  statute,  305. 

bill  originally  good  not  vitiated  by  indorsement  for  usu- 
rious consideration,  306. 

in  other  cases  of  illegal  consideration,  holder  must  be 
affected  with  notice,  or  have  taken  the  bill  after  it  be- 
came due,  307. 

a  bill  may  be  negotiated  after  it  is  due,  unless  there  be 
an  agreement  for  the  purpose  of  restraining  it.  Charles 
T.  Marsden,  1  Taunt  224. 

where  it  is  necessary  to  present  bills  for  acceptance,  310, 
311. 

acceptance,  how  made— parol — by  collateral  writing,  as 
by  letter,— lifter  bill  become  due,  binding,  311  to  315. 
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promise  to  accept  a.  bil}  to  be  drawn  in  futore ,  aoi  bind- 
ing, 315. 
qualified  acceptance,  explained  and  illustmled,  813. 

f)artial  acceptance^  instance  of,  holdengOCldy^^M. 
iability  of  acceptor,  ib.  /  , 

may  be  sued  by  drawer,  ib. 

upon  what  terms  court  will  stay  proqeedinga,  when  ac- 
ceptor is  sued  by  several  parties,  ib.     ^* 

acceptor  can  be  discharged  by  express  fKgreevieal  oaiy, 
319.  I 

notice  of  non-acceptance  must  be  given  -within  a  reason- 
able time,  ib. 

reasonable  time,  question  of  lafv,  dependent  on  facta,  ib. 

notice  to  drawer  ought  to  be  given  by  bolder,  320  n. 

in  what  case  notice  may  be  dispens^^itbtM) where 
drawer  has  not  effects,  320. 

ienotpledgi  by  indorser  of  the  banki^uptpy  of  drawer  and 
acceptor  is  not  equivalent  to  liotice  of  di^honoor, 
322. 

notice  to  indorser  necessaiy  in  aU  cases  except  where  the 
transaction  is  unfair,  323,  4. 

must  be  given  by  holder,  324  n.  ^ 

subsequent  promise  to  pay  is  a  waver  of  want  of  notice, 
323, 

not  necessaiy  to  demand  paymwt  of  drawwr,  9M< 

how  to  declare  on  a  bill,  340* 

contract  must  be  truly  stated,  ib. 

what  variance  fatal,  350. 

how  to  declare  on  bills  payable  to  fictitioua  payee,  iK 

oot  neoessanr  to  state  deliveiy,  351. 

bow  plaintiff  may  declare  where  blank  indorsasients  aie' 
struck  out,  350  n. 

bow  to  decliue  on  a  bill  payable  to  a  man's  own  order, 
351. 

bow  to  declare  on  bills  accept^  payable  oA  a  particular 
place,  ib, 

bow  to  declare  against  the  indorser,  3^: 

^f  adding  the  common  counts,  their  use  when  bill  ds^wn 
on  improper  stamp,  354. 

consideration  of  common  counts  musft  be  stated  in  par- 
ticular, ib.  n. 

where  several  actions  are  comnGtenced  by  bolder,  upon 
what  terms  court  will  stay  proceedings,  3^5, 

of  the  reference  to  the  master  to  compute  principal  and 
interest,  afiter  interlocutory  judgment,  ib. 

at  what  time  application  may  be  mi^ie  for  this  rule^  and 
in  what  courts,  ib. 
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how  to  proceed  after  interlocutory  judlgment,  on  bill  foi" 

foreign  money,  355. 
what  must  be  proved  on  executing  writs  of  inquiry,  356. 
evidence— proof  against  acceptor,  ib. 
againHt  indorser,  ib. 

foreign  bill,  in  case  of,  protest  must  be  proved,  357. 
aiid  on  inland  bills,  if  stated,  358  n. 
Qcceptdr,  in  what  case  a  witness,  35S. 
where  payee  may  prove  bill  void  for  watit  of  stamps  ib& 
drawer  may  prove  bill  void  for  usury,  ib. 
in  what  cases  interest  is  recoverable,  359. 
how  computed,  360. 

demand  of  principal  in  particular,  suflicient,  361.  ' 
see  Indorsement — Protest. 

BILL  OF  LADING: 

where  property  passes  by  indorsement  of,  1258* 

BODY  CORPORATE : 

when  extinct,  1080. 

BONA  NOTABILIA :  724. 

BOND: 

when  a  bond  is  payable^  if^  a  day  is  not  mentioned  in  the 

condition,  512. 
of  bonds,  covenants,  or  promises  to  pay  money  at  several 

days— when  action  may  be  brought^  513. 
place  of  date  must  be  set  forth  in  declaration,  ib* 
mon^  camiot  be  paid  into  court  in  debt  on  bond,  ik 
of  the  pleadings  to  debt  on  bond,  514. 
non  est  factum,  ib. 
nil  debet^  bad  on  demurrer,  ib^ 
how  to  prove  execution,  ib. 
proof  of  delivery,  ib. 
of  the  general  rule  that  subscribing  witness  ihust   be 

called  to  prove  the  execution,  ib. 
of  the  exceptions  to  this  irule,  515. 
how  to  prove  deed  executed  in  the  East  Indies,  516. 
bond  30  years  old  may  be  given  in  evidence  Without 

proof  of  execution,  517. 
exception  to  this  rule,  ib. 
what  evidence.will  avoid  the  bond,  ib.,  518. 
matter  which   renders   bond   voidable   only   must   be 
.    pleaded  specially,  ib. 
how  one  of  two  obligors,  sued  without  the  co-obligor, 

must  plead,  ib. 
rules  for  pleading  accord  and  satisfaction,  518. 
nature  of  duress,  519* 
iroL.  II.  X  X 
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must  be  of  the  person,  519. 
of  the  replication,  520. 

of  aroiding  bonds  on  the  ground  of  immotal  considera- 
tion, ib. 
of  bonds  made  in  restraint  of  trade,  ib. 
what  restraint  the  law  permits,  521. 
bond  given  for  the  purpose  of  suppr^sing  a  prosecution 

for  perjury  is  illegal,  522. 
obligor  may  plead  matter  whether  consistent  or  not  with 

the  condition,  523  n. 
of  considerations  illegal   by   statute:   gaming — sale  of 

offices — simony — usury,  525  to  536. 
bond  originally  good,  cannot  be  avoided  in  the  bands  of 

a  bona  fide  holder,  on  the  ground  of  subsequent  usury, 

634. 
bond  conditioned  to  perform  covenants,  559. 
bow  the  obligee  used  to  proceed  at  common  law,  ib. 
inconveniences  of  this  mode,  560. 
of  the  remedy  provided  by  stat  8  and  9  W.  3.  c.  11. 

560  to  563. 
construction  of  this  statute,  560  n. 
bond  debts,  where  bona  notabilia,  726. 

how  paid  in  a  course  of  administration,  740. 
replevin  bond, 

condition  of,  1100. 
how  construed,  1101. 
how  the  breach  may  be  assigned,  1 10ft. 
penalty  of,  fixed  by  stat  11 G.  $.  c.  19.  s.  23., 
1103. 
in  trover  for  a  bond,  not  necessaiy  to  set  forth  date,  1282. 
ibr  debt  on  bond  of  ancestor  against  heir,  see  Heir. 

BOTTOMRY: 

definition  of,  972. 

difference  between  bottomry. and  a  mere  loan,  972,  3. 

statutes  relating  to,  973. 

BREACH: 

of  close,  1216. 
of  pound,  652. 

of  assigning  the  breach  in  assumpsit,  103. 

covenant,  477. 

debt  on  bond  conditioned  to 
perform  covenants  at  com- 
mon  law,  and  under  stat. 
8and9  W.  3.  c.  11.,  559. 
on  replevin  bond,  1 102^ 


BRIBERY : 

debt  on  stat.  against,  606. 

BRICKMAKER  : 

bankrupt,  173. 

BROKER : 

agent  of  both  parties,  807- 
stock,  cannot  sell  on  credit,  704  n. 

BULL,  PAPAL: 

exemption  of  tithe  by,  1199. 

BY-LAWS: 

where  good,  1082, 
void,  1083. 
evidence  of,  1084. 

c. 

CANCELLING : 

wills,  what  an  effectual  cancellation,  823. 
acceptances  of  bills  of  exchange,  316  n. 

CANONS : 

of  1603  not  binding  oi)  laity  proprip  vigore,  .724  n. 

CAPTURE: 

definition  of,  893. 
of  losses  by,  ib. 

insurance  against  a//  captures  does  not  include  British 
capture,  895. 

CARRIER : 

of  common  carriers  and  their  responsibility,  378. 
who  are  common  carriers,  ib. 
ihow  far  their  liability  extends,  380. 

as  to  loss  by  fire,  382. 
by  robbery,  ib. 
coach  owners  not  liable  for  inevitable  accident,  383. 
of  the  notice  given  by  carriers,  form  of,  ib. 
cases  relative  to  the  construction  of  general  notices,  385. 
statutes  limiting  the  responsibility  of  ship-owners,  389. 
statutes  empowering  J.  P.  to  fix  the  rates  of  land-car- 
riage, 391- 
how  the  lien  of  carriers  arises,  392, 
of  actions  against  common  carriers^^must  be  brought  by 

the  owner  of  the  goods,  393. 
same  rule  holds,  in  the  case  of  carrier  by  water,  394. 
of  the  declaration,  on  the  custom  of  the  realm,  breach  of 
duty,  assumpsit,  395,  (>. 

X  X  2 
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conveniences  and  inconveniences  attending  the  different 

forms  of  declaring,  397. 
trover  will  not  lie  against  carrier  for  mere  loss,  398. 
where  trover  will  lie,  ib.  n. 

liable  as  at  cbmmon  law,  if  he  takes  up  goods  at  inter- 
mediate places,  where  notice  limiting  bis  responsibility 

is  not  affixed,  1310. 
ship-owners  liable  in  respect  of  freight — of  declaring 

against  partners,  398. 
general  form  of  declaration  safiicient,  although  carrier  has 

given  notice,  399. 
owners  of  chartered  ship  liable,  though  king's  pilot  on 

board,  \h. 
in  what  cases  money  may  be  paid  into  court,  ib. 
evidence  of  any  thing  not  amounting  to   legal  excuse 

immaterial,  401« 
master  good  witness  in  action  against  ship-owner^  ib* 
book-keeper  a  good  witness,  ib. 

CASE: 

where  case  or  trespass  is  the  proper  remedy,  41& 

where  special  action  on  the  case  or  trover,  1313. 

tase  lies  against  sheriff  for  taking  insufficient  pledges, 

1103. 
case  lies  for  preventing  a  party  from  distraining,  653. 
so  for  rescuing  a  distress,  ib. 
against  a  sheriff  for  an  escape  on  mesne  piooess,  or  in 

execution,  585. 
for  a  nusance, 

disturbance  of  common,  410. 

how  to  declare,  411. 

disturbance  of  seat  in  a  pew,  1046  n^ 

darkening  windows,  1044. 

malicious  prosecution,  993« 

arrest,  996. 

for  a  rescous  of  person  arrested,  I13i. 

for  shooting  off  a  gun  to  the  injury  of  plaintiff 'b  decoy, 

422,'  3. 
use  and  occupation,  1287. 

CASUAL  EJECTOR; 

judgment  against,  686. 

CAVEAT  EMPTOR: 

where  this  rule  applies,  83.  . .  . 

CERTIFICATE: 

of  the  judge  under  Stat.  22  &  23  Car.  2.  to  entitle  plain« 
tiff  to  full  costs,  40. 
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under  8tat  8  &  9  W.  3.  thtit 
there  was  a  reasonable  cause 
for  making  a  person  defend- 
ant in  trespass,  41. 
under  stat  43  Eliz.  c.  6.  to  i/e- 
prive  plaintiff  of  full  costs,  42. 
bankrupt's  certificate,  231,  2. 
gamekeeper*s  certificate,  846, 7. 
penalty  for  not  producing  game  certificate  on  demand, 
847. 

CHANCERY: 
bill  in,  684. 

CHAPEL: 

what  within  marriage  act,  16,  17  n. 

CHARTERS : 

construction  of,  1078. 

CHURCH  SEAT: 

action  on  the  case  for  disturbance  of,  1046  n. 

CHURCHWARDEN : 

is  within  the  meaning  of  the  words  "  other  officer,"  in 
Stat.  24  G.  2.  c.  44.,  858  n. 

CLAUSUM  FREGIT: 
where  it  lies,  1217, 

COCK-FIGHT ; 
wager  on,  1303. 

COGNIZANCE: 

in  replevin,  nature  of,  1113. 

COMMAND  3 

traversable  in  replevin  or  trespass  laid  transitorily,  and 
now  in  trespass,  quare  clausum  fregit,  1114. 

COMMENCEMENT  OF  ACTION; 
how  shewn,  601  n.,  843,  4  n. 

COMMERCE: 
illegal,  925. 

COMMISSION ; 

of  bankrupt,  243. 

maliciously  suing  out,  231,  424  ru 

supersedeas  of,  1255. 

COMMITTEE  OF  LUNATIC: 

cannot  bring  ejectment,  663. 

COMMON: 

right  of,  defined,  402. 
of  pasture^  409^ 
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its  kii^ds,  403. 

appendant,  404. 

sans  nombre,  ib. 

appurtenant,  405. 

because  of  vicinage,  403. 

in  gross,  407* 

of  fishery,  778. 
of  the  interest  of  the  oWner  of  the  soil,  408. 
of  the  statute  of  Merton  and  other  statutes  relating  to 

improvement,  409. 
what  right  the  lord  may  enclose  against,  ib. 

COMMONER : 

in  what  case,  may  abate  nusance,  410. 

of  actions  on  tlie  case  by,  41 1. 

how  to  declare,  ib. 

what  injury  sufficient  to  maintain  action,  ib. 

how  to  plead  licence  from  lord  to  dig  turves,  ib. 

of  the  ancient  remedy  for  surcharge,  412. 

of  the  modern  remedy  by  action  on  the  case,  ib. 

how  to  declare,  ib.  • 

where  person  claiming  common  in  the  same  place  may 
be  a  witness,  413,  1117  n. 

of  pleading  a  prescription  for  common  during  part  of 
tne  year,  1117- 

how  a  copyholder  ought  to  plead  when  claiming  com- 
mon, either  in  the  lord's  soil  or  in  the  soil  of  other 
persons,  ib. 

inhabitants  of  a  vill,  unless  incorporated,  cannot  pre* 
scribe  for  common,  1118. 

of  variances  between  prescription  for  common  as  laid 
and  found,  1119. 
COMPETENT  \V1TNESSES; 

who  are,  815. 

COMPOSITION : 
with  creditors,  66. 
rpal,  for  tithes,  1202, 

CONCEALMENT : 

where  it  vacates  contract  of  insurance,  980. 

CONDITION: 

of  the  nature  of  conditions  precedent  in  assumpsit,  105. 

in  covenant,  480. 

CONSEQUENTIAL  DAMAGES : 
action  for,  41(>. 

JPONSIDERATION : 

of  the  consideration  required  to  support  an  assumpsit,  43. 
must  be  of  some  value  in  contemjilation  of  law,  46. 
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where  forbearance  of  suit  is  a  sufficient  consideration,  48. 

where  not,  50. 

must  move  from  plaintiff,  52. 

party  undertaking  must  have  power  to  perform  it,  53. 

past  or  executed,  not  sufficient,  54. 

now  the  consideration  ought  to  be  stated  in  the  declara- 
tion, 101. 

of  insufficient  considerations,  102. 

executory  and  executed,  ib.,  103. 

where  matter  dehors  the  deed  may  be  averred,  in  order 
to  shew  illegal  consideration,  522,  3. 

consideration  of  bill  of  exchange,  304. 

of  promissory  note,  369. 
CONSIGNOR : 

where  he  may  stop  in  transitu,  1169. 
CONSOLIDATION: 

rule,  explanation  of,  923. 

CONSPIRACY: 

how  the  modern  action  on  the  case  for  malicious  prose* 
cution  difiers  from  the  old  action  for  a  conspiracy, 
993. 

CONSTABLE : 

action  against,  must  be  laid  in  proper  county,  855. 
may  plead  general  issue,  ib. 
entitled  to  double  costs,  ib. 
but  must  procure  certificate,  ib. 

no  action  v^ill  lie  against,  until  demand  made  of  the  pe- 
rusal and  copy  of  warrant,  859. 
must  be  commenced  within  six  months,  859,  860. 

unless  constable  acted  without  a  warrant,  859  n. 
in  what  cases  constable  may  justify  an  arrest,  665. 

CONSTRUCTION : 
of  covenants,  428. 
of  charters,  1078. 

CONTRACT:  ' 

open  and  rescinded,  629. 

CONVERSION : 

what  shall  be,  1266. 

CONVICTION: 

must  negative  qualification  specially,  844. 

CONVOY: 

warranty  to  depart  with, 

meaning  of,  938. 

Stat  43  G.  3.  c.  57.  obliging  ships  to  sail  with,  941. 
COPY  OF  INDICTMENT: 

in  felony,  only  granted  by  leave,  1002. 
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COPYHOLD : 

grantee  of  the  rever^on  of  copyhold  Jands  is  within  the 
intention  of  the  stat  32  H.  8.  c.  34.  and  may  maintain 
covenant  against  lessee,  &c.  464. 

ejectment  may  be  brought  by  a  bishop  for  a  forfeiture 
of  copyhold  committed  during  the  vacancy  of  the 
see,  661  n. 

heir  may  maintain  ejectment  for  copyhold  before  ad- 
mittance, ib. 

^ut  until  admittance  of  surrenderee,  surroideror  re- 
mains seised,  and  if  he  die  his  heir  may  bring  eject- 
ment, ib. 

how  surretfderee,  after  admittance,  may  ky  >the  demise, 
ib.,  682. 

devisee  of  devisee,  v^ho  died  before  admittan<;e,  cannot 
maintain  ejectment,  661  n. 

not  within  the  stat.  against  fraudulent  conveyances,  ib. 
or  the  stat.  of  frauds,  relatiiig  to  devises  of  lands»  8Q9L 

CORPORATION: 

see  bill  of  exchange, 
aggregate,  may  maintain  ejectment,  66%. 

ought  to  state  that  the  demise  was  by  deed,  683. 
must  execute  a  letter  of  attorney  to  some  person,  em- 
powering him  to  enter  on  the  land,  666, 
incidents  and  powers,  1080,  1 . 

CORRECTION  : 

of  children,  36. 
scholars,  ib. 
servants,  ib. 

COSTS : 

in  assault  and  battery,  40. 

stat.  22  &  23  Car.  2,  c.  9.  preveiUing  plaintiflT  fix>m  re- 
covering more  costs  than  damages,  unless  judge  cer- 
tify, ib.^ 

this  statute  does  not  extend  to  writs  of  inquiry,  nor  to 
cases  where  plaintiff  complains  of  a  substantive  and 
independent  injury  to  a  personal  chattel,  although 
laid  in  the  same  declaration  with  assault  and  battery, 
ib. 

stat  8  &  9  W.  3.  c.  11.  giving  costs  to  defendants  in 
trespass  who  are  acquitted,  unless  judge  certify  that 
there  was  reasonable  cause  for  making  them  defend- 
ants, 41. 

this  statute  does  Qot  extend  to  cases,  'where  one  of  de- 
fendants lets  judgment  go  by  default,  and  the  ptheis 
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are  acquitted,  ib. ;  nor  to  actions  of  trespass  on  the 
case,  as  for  a  nusance,  41  n. 
nor  to  replevin,  1130. 
nor  to  trover,  1286. 
Stat.  8  &  P  W.  3.  ell.  8. 4.  giving  full  costs  for  wilful 

and  malicious  trespasses,  41*    See  Trespass. 
Stat  43  Eliz.  c.  6.  s.  2.  whereby  plaintiff  may  be  deprived 
of  costs  by  a  certificate,  42. 
construction  thereof,  ib. 
in  replevin,  '^ 

plaintiff  entitled  to  costs,  by  virtue  of  the  stat  of 

Gloucester,  1 129. 
defendant  avowing  for  rent,  custom,  or  service,  en- 
titled to  costs  by  Stat.  7  H.  8.  c.  4.,  1130. 
this  Stat,  extends  to  avowries  for  heriots,  but  not 
to  an  amerciament,  1130. 
in  slander, 

plaintiff  recoverino:  under  40s.  is  only  entitled  to 
so  much  costs  as  damages  amount  to»  U67. 
in  debt  on  stat  2  &  3  E.  6.  for  not-  setting  forth  tithes, 
plaintiff  obtaining  judgment  entitled  to  costs  by 

.     stat  8  &  9  W.  3.  ell.  s.  3.,  1198. 
and  by  the  same  stat  defendant  is  entitled  to  costs 
if  plaintiff  be  nonsuit,  &c.  ib. 
in  trespass, 

of  the  inconveniences  resulting  from  the  stat  of 
Gloucester  giving  full  costs,  where  the  smallest 
damages  were  given,  1249. 
of  the  remedy  provided  by  stat  99  &  23  Car.  2. 

c.  9.,  ib. 
of  the  construction  of  this  statute  as  far  as  it  lie- 

lates  to  local  trespasses,  ib. 
what  actions  are  within  the  stat,  ib.,  1250. 
this  stat  does  not  extend  to  a  mere  asportavit  of 

personal  property,  ib. 
if  it  appear  on  the  face  of  the  declaration,  that 
tlie  freehold  might  have  come  in  question,  it 
i^  sufficient  to  bring  the  case  within  the  stat, 
ISji. 
plaintiff  is  not  entitled  to  costs  of  increase,  merely 

because  a  view  haS'  been  had,  ib. 
of  the  cases  to  which  the  stat.  does  not  apply, 

125^. 
of  the  stat.  4  &  5  W.  and  M.  c.  23.  s.  10.  giving 
full  costs    against  inferior  tradesmen,  found 
guilty  of  hunting,  fishing,  &c.  1253. 
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of  the  persons  within  the  description  contained 

in  this  act,  ib. 
of  the  Stat  8  &  9  W.  3.  c.  11.  s.  4.  against  wilful 
'  and  malicious  trespasses,  1^54. 

judge  not  bound  to  certify  under  this  stat  al- 
though trespass  be  committed  after  notice,  ib. 
in  trover, 

plaintiff  recovering  damages  to  any  amount  is 
entitled  to  full  costs,  1S86* 

COUCHANCY: 

meaning  of,  404  n. 

COUNTERMAND : 

a  license  executed  is  not  countermandable,  but  otherwise 
when  it  is  executoiy,  1054. 

COUNTERPART: 
where  evidence,  706. 

COURT : 

sentence  of  a  council  of  war,  conclusive  in  an  action  of 
battery,  36. 

COVENANT : 

express  and  implied  covenants  defined,  426. 

damages  only  recoverable  in  actions  of  covenant, 

ib. 
on  promises  by  deed ;  covenant,  or  debt,  the  only 

remedy,  497. 
exceptions  to  this  rule,  ib.  n. 
'   how  covenants  are  to  be  construed,  428. 
covenants,  in  general  terms,  frequently  nanowed 

and  confined,  4^0. 
cases  illustrating  this  rule,  499  to  432. 
express  covenants,  nature  of,  433. 
party  bound  to  perform  duties  and  sustain  charges 

imposed  by  his  own  contract,  notwithstanding 

inevitable  accidents,  435. 
as  in  the  case  of  sudden  flood,  ib. 
or  fire,  ib. 
of  the  relief  afforded  by  a  court  of  equity  in  these 

cases,  436,  ?• 
lessee  and  his  personal  representative  are  bound 

by  express  covenants  running  with  the  land 

after  assignment,  438. 
illustration  of  this  rule,  ib.,  439. 
implied  covenants  explained,  441. 
instances  of,  ibw 
follow  the  nature  of  the  interest  granted,  ib. 
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restrained  and  qualified  by  express  covenants, 
449. 
joint  and  several  covenants^  A43. 

action  follows  the  nature  of  interest,  ib. 

where  the  interest  is  joint,  action  must  be  brought 
by  survivors,  and  death  of  companion  must  be 
averred,  444. 

consideration  cannot  be  presumed  to  support  a 
deed  void  on  the  fkce  of  it,  44(i, 

covenant  by  husband  with  trustees,  for  mainte- 
nance of  wife  in  case  of  separation,  is  good, 
447. 

relative  covenants  in  void  lease  are  void,  ib. 

but  independent  covenants  are  not,  ib. 

assignee  of  void  lease  cannot  maintain  covenant, 
448. 
what  will  be  a  breach  of  covenant  not  to  assign  without 
licence,  450. 

extends  only  to  acts  of  the  party,  and  not  to  as- 
signments by  operation  oi  law,  except  in  the 
case  of  fraud,  431,  2. 

discharged  by  leave  once  granted  either  to  alien 
whole  or  part,  462. 
covenant  for  quiet  etyoyment  extends  not  to  entries  by 
strangers,  458. 

iiow  the  declaration  must  be  framed  for  breach  of 
such  covenant,  454. 

of  the  manner  of  averring  title  in  party  evicting, 

.     455. 

cases  illustrating  this,  455  to  457. 

what  will  be  a  sufficient  averment  where  the  co- 
venant is  particular,  457. 

in  what  cases  the  heir  may  maintain  covenant^ 
459. 

where  an  executor  may  sue,  ib. 

of  the  action  of  covenant  by  assignee  of  the  re- 
version and  assignee  of  the  term,  461. 

provisions  of  stat.  32  H.  8.  c.  34.  relating  to  as- 
signees of  the  reversion,  ib. 

construction  of  this  statute,  463. 

copyholds  within  it,  464. 

assignee  by  parol  might  have'  maintained  cove- 
nant at  common  law,  ib. 

where  heir  may  be  charged  as  assignee,  463. 

executor  liable  on  covenant  of  testator,  altfaougli' 
not  named,  466. 
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of  laying  the  venue  in  actions  on  covenants  in 
leases,  where  transitory,  where  local,  474, 5. 

requisites  of  declaration,  475,  6. 

of  averring  delivery  subsequent  to  the  making  of 
deed,  476. 

how  to  set  forth  the  provisioiis  of  the  deed,  476. 

of  the  danger  attending  the  setting  forth  the  deed 
at  length,  ib.  n. 

how  ^u^and  seised  in  right  of  wife,  must  declare. 

477. 
of  assigning  the  breach  in  covenant,  ib. 

accord  and  satisfaction  may  be  pleaded  in  dis- 
charge of  damages,  492. 
but  a  covenant  to  pay  money  cannot  be  dis- 
charged without  deed,  493. 
lessee  may  plead  eviction  in  bar  of  covenant  for 

rent,  but  not  a  trespass,  494. 
infancy  must  be  pleaded  specially,  495* 
infant  apprentice  not  bound  except  by  custom, 

ib. 
levied  by  distress  cannot  be  pleaded,  495. 
in  what  case  necessary  to  reply  the  estoppel  to  nil 
habuit  in  tenementis,  496. 
f  assignee  of  reversion  may  take  advantage  of  estop- 

pel running  with  the  land,  ib. 
what  is  necessary  in  order  to  give  a  party  the  be- 
nefit of  an  estoppel,  497. 
where  the  estoppel  will  not  operate,  498. 
where  defendant  may  plead  performance  gene- 
rally, and  where  he  must  plead  specially,  501. 
on  covenant  to  build  an  house,  or  pay  rent,  release 

must  be  given  after  covenant  broken,  ib. 
notice  of  set-oii*  cannot  be  given  in  evidence  upon 

non  est  factum,  50^. 
unliquidated  damages  cannot  be  set  off,  ib. 
of  payment  of  money  into  court,  in  what  cases  it 

IS  permitted,  503. 
variance  between  declaration  and  evidence,  499, 

1310. 
court  is  bound  to  give  judgment  for  plaintiff,  if 
there  be  a  breach  of  covenant,  although  it  is 
stated  informally,  505. 

CRICKET: 

a  game  within  stat  of  Ann.,  1301,  n* 

CRIMINAL  CONVERSATION : 

see  Aduhefy. 
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CUSTOM: 

see  Prescription. 

as  to  notice  of  setting  out  tithe,  1052. 


D. 

DAMAGE  FEASANT  : 
avowry  for,  1115. 

DAMAGES: 

unliquidated  cannot  be  set  off,  509. 

what  circumstances  will  operate  in  increase,  and  what 

in  mitigation,  of  damages  in  an  action  for  adultery, 

95. 
how  the  damages  are  to  be  assessed  upon  a  verdict 

against  joint  trespassers,  39* 
special  damage,  in  consequence  of  words  actionable  in 

themselves,  must  be  stated  in  declaration  with  preci- 
sion and  certainty,  1159* 
where  wojds  are  not  actionable  in  themselves,  special 

damage  must  be  stated  and  proved,  1100. 
damages  for  conversion  of  bill  of  exchange,  how  calcur 

lated,  1S97. 

DATE: 

of  bill  of  exchange,  999» 
of  policy,  883. 

DAY: 

when  inclusive,  19G. 

DEBT: 

for  what  it  lies,  508. 

in  the  debet  and  detinet,  or  detinet  only,  564,  577. 
what  must  be  alleged  in  debt  on  an  amerciament,  509*. 
debt  lies  on  promissory  note,  ib. 

toreign  judgment,  510. 
not  necessary  that  plaintiff  should  recover  exact  sum 

demanded,  ib. 
on  bond^ 

see  Bond. 
'   on  judgment  f 

on  what  judgment  it  lies,  571. 
judgment  must  be  unsatisfied,  ib. 
where  venue  must  be  laid,  ib. 
nul  tiel  record  to  Irish  judgment  must  conclude 
to  the  country,  579, 
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writ  of  error  cannot  be  pleaded  in  bar,  572. 
costs  not  recoverable,  unless  by  special  order,  ib. 
for  rent  arrear^ 

tenant  for  life,  may  maintain  debt  for  rent  arrear, 

572,  3. 
executor  of  person  seized  of  rent  service,  &c.,  may 

maintain  debt,  573. 
lessee  for  years,  having  assigned  his  term,  may 

maintain  debt,  ib. 
of  the  Stat.  4  G.  2.  c.  28.  against  tenants  holding 

over  wilfully,  ib. 
notice  to  quit  in  writing  includes  demand,  574  n. 
action  may  be  brought  on  this  statute  after  reco- 
very in  ejectment,  575. 
tenant  holding  over  after  notice  given  by  himself, 

shall  pay  double  rent,  57(>. 
not  necessary  that  notice  should  be  in  writing, 

ib.  n. 
it  seems,  that  action  cannot  be  maintained  on  this 

Stat,  after  recovery  in  ejectment,  577  n. 
where  debt   by  lessor  against   lessee  may  be 

brought,  577. 
where  by  grantee  of  reversion  against  lessee^  or  by 

lessor  against  assignee,  ib. 
where  debt  by  executor  must  be  in  the  debet  and 

detinet,  and  where  in  the  detinet  only^  ib. 
debt  lies  for  use  and  occvpatiw,  578» 
against  sheriff  for  escape^ 

see  Escape, 
of  debt  on  stat  against  bribery  at  elections  of  membexs 
of  parliament,  608. 

provisions  of  the  statute,  609.  * 

discoverer  indemnified  against  penaRies,  ib. 
giving  the  in'ibe  constitutes  the  offence,  whether 

party  bribed  break  his  promsfie  (Mr  not,  610. 

DEBTEE  EXECUTOR: 

where  debt  is  released  by  making,  542. 

DECEIT : 

action  on  the  case  lies  for,  621. 
on  implied  warranty,  ib. 

scienter  must  be  averred  and  proved,  ©22,  3. 

action  lies  for  deceit  against  any  person  who  deceives, 
by  a  false  assertion,  another  who  has  placed  a  reason- 
able confidence  in  him,  623. 

PECLARATION: 

entitled  generally,  to  what  it  relates,  72  n.- 
where  must  be  entitled  properly,  152. 
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DEED: 

how  avoided  by  rasure  or  alteration,  517. 
where  profert  is  necessary,  475  n. 
case  will  not  lie  where  there  is  a  deed,  427. 
exceptions  to  this  rule,  ib.  n. 
where  the  counterpart  is  evidence,  706. 
where  a  deed  from  its  antiquity  may  be  given  in  evi- 
dence without  proof  of  execution,  517. 

DE  INJURIA  SUA  PROPRIA: 

de  injuriSi  su&  propria  absque  tali  causa,  a  good  repli- 
cation to  justifications  consisting  merely  of  matter  of 
fact,  as  son  assault  demesne,  38. 

but  not  where  defendant  insists  on  a  right,  IU6, 

DEL  CREDERE: 

commission,  nature  of,  762  n. 

DELIVERY: 

orattomey's  bill,  157. 

of  deed,  what  sufficient,  514. 

to  carrier,  vests  property  in  vendee,  394  o. 

DEMAND  AND  REFUSAL: 

when  evidence  of  a  conversion,  12S3,  4.  1312,  3. 

DEPARTURE : 

what  shall  be  in  replevin,  1096. 

DEPOSIT ; 

at  sale  by  auction,  when  recoverable,  169. 

DEPOSITION: 

where  not  evidence,  713. 
ofGentoo,  816. 

DESCENT: 

where  it  tolls  entry,  693- 

DETINUE: 

where  this  action  will  lie,  634. 

the  goods  or  value  may  be  recovered,  ib. 

property  must  be  m  plaintiff,  at  the  time  of  the  action 

brousrht,  635. 
but  property  without  having  had  possession  is  sufficient, 

ib. 
detinue  will  lie  for  specific  goods  only,  ib. 
defendant  must  be  in  possession,  636. 
grounds  of  the  action,  ib. 
bailment  not  traversable,  ib. 
of  the  general  issue  non  detinet,  637. 
what  may  be  given  in  evideuce  under  it,  ib. 
form  of  the  judgment,  ib.  ' 


r 

I 

■ 

,r 


INDEX. 

DEVASTAVIT: 

what  is  such,  276,  741. 

DEVIATION: 

nature  and  effect  of,  on  contracts  of  insurance,  948. 
what  will  justify  a  deviation,  951. 

DEVISE: 

see  Will. 

DEVISEES : 

liability  of,  upon  bond  made  by  testator,  568. 

DEVISEE  OF  TERM: 

what  he  must  prove,  705. 

DISCOxNTINUANCE: 

in  pleading,  4  n. 

of  estate,  695. 

of  the  different  methods  by  which  an  estate  may  be  dis- 
continued, ib. 

Stat  11  H.  7.  c.  20.  relating  to  discontinuances  by  wife,  ib. 

Stat  32  H.  8.  c.  28.  relating  to  discontinuances  by  hus- 
band, 696. 

DISSEISIN: 

what  amounts  to,  703. 

DISSEISOR: 

account  does  not  lie  against,  !• 

DISTRESS: 

distress  formerly  considered  as  a  pledge  only,  638. 

for  what  a  distress  may  be  taken  at  common  law,  by 

prescription,  by  statute,  339* 
of  the  general  rule,  that  all  moveable  chattels  may  be 

distrained,  for  rent  arrear,  641. 
what  things  are  privileged  absolutely,  642. 
what  conditionally,  643. 
what  may  be  distrained,  damage  feasant,  ib. 
who  may  distrain, 

recoverors  of  manors,  &c.,  644. 

personal    representatives  of  tenants  of  fieefaold 
rents,  ib. 

husbands  seized  in  right  of  their  wives,  ib. 

tenants  pur  auter  vie,  ib. 

person  entitled  to  separate  herbage,  645* 

tenant  in  common,  ib. 

executor,  ib. 

mortgagee,  646. 

commoner,  ib. 

lessee  for  years  having  assigned  cannot  distraiD, 
647. 
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of  the  time  at  which  a  distress  may  be  tatcen, 

at  common  law,  647. 

by  Stat  8  Ann.  c.  14.,  ib. 

possession  of  personal  representative  is  the  possed-* 
sion  of  tenant  under  this  statute,  ib. 

distress  for  rent  must  be  taken  in  the  day-time, 
648. 
of  the  place  where  a  distress  may  be  taken^ 

distress  for  rent  service  must  be  taken  on  the  land 
643. 

of  distraining  in  bouses,  648, 9. 

if  separate  demises^  distress  must  be  on  the  seve- 
ral premises,  649- 

of  fresn  suit,  ib. 

how  to  proceed  when  goods  are  clandestinely  re- 
moved, 648  n. 

of  driving  the  distress  out  of  the  hundred,  650. 

remedy  for  the  same,  ib. 

where  growing  crops  may  be  laid  up,  ib. 

of  the  sale  of  distresses  for  rent  arrear  under  stat 
2  W.  &  M.  c.  d.,  651. 

where  an  action  for  pound^breach  will  lie,  652. 

duty  of  pound-keeper,  ib. 

where  rescous  lies,  ib. 

of  abusing  the  distress,  and  thereby  becoming  a 
trespasser^  ab  initio,  654. 

statute  provisions  on  this  subject,  11  6.  2.  c.  19. 
s.  19.  and  17  6. 2.  c.  38.  s.  8.,  ib.. 

construction  of  11  6.  2.  c.  19.  s.  19.,  1224  n. 

trespass  will  not  lie  for  excessive  distress  merely, 
655. 

nor  for  irregular  distress,  where  irregularity  is  not 
an  act  of  trespass,  1224. 

DISTURBANCE: 
of  common,  40. 
of  seat  in  pew,  1046  n. 

DITCHES: 

rule  concerning,  ISIS. 

DIVIDENDS: 

not  apportionable,  581  n. 

DOCKET: 

of  judgment,  where  necessary,  730. 

DOMESDAY: 

book,  evidence  as  to  antient  demesjae,  714. 
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DOOR: 

breaking  open,  l$d8. 

DRUNKENNESS: 

ground  of  avoiding  deed,  518. 

DURANTE  ABSENTIA: 
administration,  733. 
minori  setate,  administration,  ib. 

DURESS: 

plea  of,  to  debt  on  bond,  519. 
must  be  of  the  person,  ib. 
replication  to  plea  of,  590. 


E. 

EJECTMENT: 

nature  of  the  action,  658. 

short  account  of,  ib. 

party  who  has  the  legal  estate  must  prevail,  659. 

explanation  of  Lord  Mansfield's  aoctrine  in  Lade  r. 

Holford,  ib. 
plaintiff  must  recover  on  the  strength  of  his  own  title, 

600. 
by  whom  ejectment  may  be  brought, 
by  copyholders,  661  • 
by  guardian  in  socage  and  testamentaiy  guardiaD, 

662. 
by  mortgagee,  and  herein  of  staving  the  proceedings 

under  stat  7  G.  9.  c.  SO.,  ib.  smd  n. 
committee  of  lunatic  cannot  bring  ejectment,  663. 
what  description  will  be  sufficient  of  the  thing  for 

which  ejectment  is  brought,  ib. 
instances  of  insufficient  description,  665. 
of  entries  before  ejectment  brought,  ib. 
to  avoid  fine  with  proclamations,  666. 
of  the  declaration^ 
venue,  681. 

demise  laid  must  be  such  as  title  wanants,  ib. 
on  what  day  demise  must  be  laid,  682« 
of  the  term  for  which  demise  is  laid,  ib. 
court  will  permit  tenii  to  be  enlarged,  ib.  n. 
in  what  cases  the  declaration  ou^t  to  state  that 

the  demise  was  by  deed,  683. 
ouster  should  be  stated  after  the  demise,  ib. 
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of  the  notice  subscribed  to  the  declaration,  684* 

of  the  day  of  appearance,  ib. 

what  shall  be  considered  good  service,  ib. 

bow  to  proceed  where  dilQculties  arise  as  to  the 
service,  685. 

of  moving  for  judgment  against  casual  ejector^ 
686. 

at  what  time  tenant  must  appear  in  town  and 
country  causes,  ib. 

substance  of  consent  rule,  687« 

difference  between  consent  rule  in  C.  B.  and  com- 
mon consent  rule  in  B.  R.,  ib. 

argument  raised  on  this  difference,  as  to  proving 
defendant  in  possession,  determination  of  the 
court  of  B.  R.  on  this  point,  ib. 

of  the  special  consent  rule  in  B.  R.,  688. 

tenant  bound  to  give  notice  by  stat.  to  landlord, 
of  delivery  of  declaration,  ib. 

of  the  landlord  i)eing  made  defendant,  ib. 

who  shall  be  considered  as  a  landlord  for  this 
purpose,  689* 

parsoh  not  permitted  to  defend  for  a  right  to  en- 
ter and  perform  divine  service,  ib. 

provisions  of  stat  4  Geo.  2.  c  *2d.  §.  2,  4.  relating 
to  re-entries  for  non-payment  of  rent,  ib. 

construction  thereof,  690. 

what  shall  be  considered  as  a  vacant  possession, 

691. 
Of  the  Pleadings : 

antient  demesne,  693. 

defence  on  the  ground  of  right  of  entry  having 
been  taken  away,  ib. 
by  descent,  kjb* 
by  discontinuance,  693. 
by  fine  and  non-claim,  697. 
by  stat.  of  limitations,  701. 
evidence : 

on  the  part  of  lessor  of  plaintiff,  703. 
by  devisee  of  term,  ib. 
administrator,  ib.  ♦ 

tenant  by  elegit,  706.     See  Elegit. 
landlord,  ib. 
mortgagee,  710. 
rector,  ib. 

lessor  of  plaintiff  must  prove  tenants  in  posses- 
sion, 711. 
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evidence  on  the  part  of  defendant,  715. 
plaintiff  may  recover  less  than  he  declares  for» 

716. 
form  of  judgment,  717. 
eveiy  intendment  will  be  made  to  support  the 

judgment,  ib. 
execution,  718. 
see  Error — Notice  to  Quit — Mesne  Profits. 

ELEGIT: 

tenant  by,  what  he  must  prove,  706. 

examined  copy  of- the  judgment  toll,  containing  thU 
award  of  elegit  and  return  of  the  inquisition,  is  evi- 
dence of  plaintiff's  title,  without  proving  a  copy  of 
the  elegit  and  of  the  inquisition.  Ramsbottom  v* 
Buckhurst,  2  Maule  &  Selwyn,  565. 

EMBARGO: 

nature  of,  897. 

effect  of,  on  contract  of  insurance,  ib. 

ENLARGEMENT: 

of  demise  in  ejectment,  682  n. 

ENTRY: 

actual  entry,  where  necessary,  665. 

where  not,  ib. 
tolled  by  descent,  693. 

entry  into  part  is  a  suspension  of  rent,  but  not  of  a  co- 
venant to  repair,  494  n. 
what  is  a  waver  of  a  right  of  entry  for  a  forfeiture,  677. 

EQUITY  OF  REDEMPTION: 

release  of,  good  consideration,  47  n. 

ERROR: 

writ  of  error,  in  account,  can  be  brought  after  second 

judgment  only,  5. 
no  writ  of  error  allowed   after  verdict  in  ejectment^ 

unless  plaintiff  in  error  finds  bail,  719. 
of  the  costs  in  error  in  replevin,  1129. 

ESCAPE : 

of  the  remedy  at  common  law,  584. 

by  statutes,  585. 
debt  for  escape,  more  eligible  proceeding  than  action  oa 

the  case,  586. 
sheriff  liable  for  escape  after  recaption  on  escape  war- 
rant, ib. 
of  voluntary  and  negligent  escapes,  ib. 
of  escapes  upon  habeas  corpus,  587* 


INDEX. 

vheriiF  liable  for  escape,  though  judgment  on  process 

be  erroneous,  ib. 
so  where  court  has  not  jurisdiction,  dS8. 
Stat  8  &  9  W,  3.  c.  27-  s.  1.  relative  to  the  duty  of 
gaoler;  s.  8.  refusal  to  shew  the  prisoner  to  be  deem- 
ed an  escape;  s.  9.  gaoler  to  give  notice  in  writing  of 
persons  in  his  custody — such  note  to  be  evidence, 
589, 590. 
of  recaption,  590. 

prisoner  in  execution  being  permitted  by  plaintiff  to  go 
at  large,  was  considered,  at  common  law,  as  a  satis- 
faction of  judgment,  591- 
consequences  of  this  rule,  592. 
persons  imprisoned  for  small  debts  may  apply  for  their 

discharge  after  having  lain  in  prison  for  a  year,  ib. 
by  whom    and   against  whom  an  action  for   escape 

may  be  brought,  593,  4. 
of  die  declaration,  595. 
what  averments  are  necessary,  ib. 
pleadings, 

recaption  before  action  brought,  59& 
a  plea  to  an  action  against  the  marshal,  &;c. 
for  the  escape  of  a  prisoner  in  custody  for 
a  debt,  after  stating  the  return  of  the  pri- 
soner into  custody  after  such  escape  before 
action  brought,  ought  to  shew  a  detension 
of  him  by  the  officer,  down  to  the  com- 
mencement of  the  action,  or  a  legal  dis- 
charge from  that  detention,  597. 
proof  necessary  to  support  the  action  for  eft- 
cape,  597. 

ESCROW : 

what  is  an,  514. 

ESTOPPEL: 

of  replying  the  estoppel  to  nil  habuit  in  tenemeptis, 
in  covenant,  496. 
in  debt,  582. 
assignee  of  reversion  may  take  advantage  of  estoppel 

running  with  the  land,  496. 
what  is  necessary  in  order  to  give  a  party  the  benefit 

of  an  estoppel,  497. 
where  the  estoppel  will  not  operate,  498. 
a  verdict  found  in  trespass  on  any  fact  or  title,  distinctly 

put  in  issue,  may  be  pleadad  as  an  estoppel  in  ano< 

ther  action  between  the  same  parties,  1235. 
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EVICTION: 

lessee  may  plead  eviction^  but  not  a  mere  trespass^  ia 
bar  to  covenant  for  rent  arrear,  494. 
debt,  680. 
avowry,  1121. 
use  and  occupation,  1236. 
EVIDENCE : 

in  action  for  adultery,  15. 

marriage  must  be  proved,  ib. 

what  sufficient  proof  of,  ib. 
identity  of  parties  how  it  may 

be  proved,  23. 
Fleet  books,  not  evidence,  ib. 
where  declaration  of  wife,  and  letters  written 
by  her,  are  evidence;  where  not,  24. 
in  actions  by  assignees  of  bankrupt,  what  must  be 

proved,  243. 
supersedeas  of  commission,  evidence  of  commission  issu* 

mg  on  particular  day,  255. 
in  actions  by  husband  and  wife,  283. 
in  actions  on  bills  of  exchange,  356. 

on  executing  writ  of  inquiry,  ib. 
of  protest,  357, 8. 
on  promissory  notes,  375. 
against  carriers,  400. 
in  debt, 

on  foreign  judgment,  510. 
on  bond, 

how  to  prove  execution,  614. 

delivery,  ib. 
deed  executed  in  East  In* 

die6,  516. 
bond  void,  517. 
plea  of  payment,  539. 
for  rent  arrear,  582. 
against  sheriff  for  escape,  597. 
on  penal  statutes, 

must  prove  that  action  was  brought  with* 
in  limited  time,  601,  2. 
on  statute  against  bribery  at  elections  of  mem- 
bers of  parliament, 

that  action  was  brought  within  limited 

time,  614. 
not  necessary  to  shew  that  precept  was 

returned,  if  not  allied,  615. 
immaterial  variances  between  precept  al- 
leged and  proved,  ib. 
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copy  of  poll  admissible  evidence,  616. 
not  necessary  to  prove  that  party  bribed 
had  a  right  to  vote,  ib.      ^ 
in  actions  for  deceit, 

scienter  must  be  proved,  6Sd. 
in  detinue,  636. 
in  ejectment, 

on  the  part  of  lessor  of  plaintiff^  705. 
on  the  part  of  defendant,  715* 
of  a  fine,  700. 

in  trespass  for  mesne  profi^ts,  721. 
in  actions  by  and  agamst  executors,  759. 
of  the  execution  of  wills  required  by  the  fifth  section 

of  the  statute  of  frauds,  8*20. 
in  actions  on  the  game  laws,  845. 

on  policies  of  insurance,  959* 
for  libel,  987. 

for  malicious  prosecution,  1001. 
for  a  nusance,  1053. 
relating  to  partners,  1063. 
in  quo  warranto  informations,  1086. 
in  actions  for  rescous,  1132. 

for  seamen's  wages,  1144. 

for  slander,  1166. 

on  Stat  2  &  3  £dw.  6.  c*  13.  for  not  setting 

out  tithes,  1211. 
for  trespass,  what  may  be  given  in  evidence 
under  the  general  issue,  1228. 

EXECUTOR : 

when  entitled  to  standing  corn,  126dn« 
account  by  and  against,  3. 
see  Administrator. 

EXPRESS: 

malice,  where  not  necessary  to  prove,  995,  6  n. 
warranty, 

action  lies  on,  623. 

in  insurance,  936. 


R 

FACTOR: 

his  employment,  762. 

nature  of  a  del  credere  commission,  ib.  n. 

factor  cannot  pledge  the  goods  of  principal,  either  by 

delivery  of  the  goods,  or  by  indorsement  of  a  bill  of 

ladipg,  763. 
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may  sell  on  credit,  764. 

sale  by  factor  creates  a  contract  between  owner  and 

buyer,  765. 
factor  has  a  lien  for  his  general  balance,  767* 
limitations  of  this  rule  of  law,  ib. 
principal  is  civilly  responsible  for  deceit  of  factor,  776. 
factors  good  witnesses  from  necessity,  77 L 
so  persons  who  are  to  have  a  share  of  the  profit,  ib. 

PALSE  IMPRISONMENT: 
what  is  such,  849. 
action  for,  ib. 
statutes  relating  to  actions  brought  against  J.  P.  and 

constables  for  false  imprisonment,  &c.,  855. 
Justification, 

by  party  and  officer,  861. 
under  process  issuing  out  of  superior  and 
inferior  courts,  862. 

out  of  foreign  court,  864. 

FEE-FARM:  640, 

FEME  COVERT : 

where  considered  as  feme  sole,  267. 

FINE  : 

actual  entry  necessary  to  avoid  fine  levied  with  procla* 

mations,  but  not  a  fine  at  common  law,  666. 
in  what  cases  an  entry  is  barred  by  fine  and  non-claim, 

697. 
how  proved,  700, 
how  proclamations  proved,  701. 

FIRE  I 

insurance  against,  977. 

loss  by,  in  marine  insurance,  904. 

FISHERY ; 

several,  774. 
free,  775. 
common  of,  778. 

FIXTURES  : 

when  removeable,  1264. 

FLEET-BOOKS : 
not  evidence,  23. 

FORBEARANCE : 

of  suit,  where  a  consideration,  48. 

FORFEITURE : 

what  shall  be  a  waver  of,  677. 


INDEX. 

FRAUDS,  STATUTE  OF : 

of  the  persons  who  are  supposed  to  have  drawn  this  sta« 

tute,  779. 
first  and  second  section,  780. 
construction,  781. 
third  section,  783. 
mere  cancelling  of  lease,  not  a  deed  or  note  in  writing 

within  this  clause,  ih.,  784. 
fourtli  section  relating  to  agreements,  ib. 

funeral  remarks  on  this  isection,  ib. 
rst  clause  of  fourth  section,  aa  to  liability  of  personal 
representatives,  785. 

second  clause,  as  to  answering  for  the  debt,  &c.  of  ano- 
ther, 786. 

cases  within  this  clause,  786  to  790* 

parol  agreement  to  answer  for  the  debt  of  another,  and 
also  to  do  some  other  thing,  is  void  for  the  whole, 
789. 

cases  not  within  the  second  clause  of  the  fourth  sec- 
tion, 790  to  794. 

third  clause,  as  to  charging  persons  upon  agreements 
made  in  consideration  of  marriage,  794. 

does  not  extend  to  mutual  promises  to  marry,  795. 

fourth  clause,  as  to  agreements  made  upon  a  sale  of 
lauds,  or  any  interest  in  them,  ib. 

sales  of  land  by  auction  within  this  clause,  797. 

entry  by  auctioneer  is  sufficient  to  bind  the  parties  as 
to  sale  of  land,  798. 

fifth  clause,  relative  to  agreements  to  be  performed 
within  a  year  from  the  making,  ib. 

how  the  word  agreement,  in  the  fourth  section,  is  to  be 
construed,  800. 

seventeenth  section,  801. 

to  what  contracts  it  extends,  ib. 

cases  within  the  statute,  ib. 

cases  not  within  the  statute,  80*2. 

growing  crop  of  grass  not  considered  as  goods,  803. 
•  what  shall  be  considered  an  acceptance  of  goods,  so  as. 
to  take  a  case  out  of  the  statute,  ib.  . 

note  or  memorandum  in  writing  of  bargain,  805. 
what  shall  be  sufficient,  ib. 

of  the  signature,  806. 

by  agent,  ib. 

auctioneer  or  broker,  agent  of  both  parties,  807. 

parol  authority  sufficient,  808. 

see  Will. 
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HOP-DUTY : 

wager  00, 1303. 

HORSE  RACES: 
wagers  on,  1301. 

HORSES : 

doctrine  relating  to  warranty  of,  625. 
sale  of,  wt^en  stolen,  1259. 

HUSBAND  AND  WIFE : 
see  Baron  and  Feme. 

I. 

JEW: 

marriage  of,  22  and  n. 

IMPLIED : 

covenant,  441. 
malice,  1167. 
warranty,  681. 

IMPRISONMENT : 
see  False. 

INDEBITATUS: 

assumpsit,  nature  of,  68. 

INDORSEMENT  : 

of  the  different  kinds  of,  330. 

blank — in  full,  ib. 

blank  indorsements  may  be  struck  out,  330  n. 

not  necessary  to  add  the  words  **  or  order**  to  special 
.  indorsement,  332. 

bill  payable  to  A.'s  order  is  payable  to  A. — so  bill  in- 
dorsed so  A.'s  order  is  payable  to  A.,  333. 

action  will  not  lie  on  an  indorsement  of  part  of  the  sum 
mentioned  in  the  bill,  334. 

indorsement  of  person  bearing  the  same  name  with  payee 
will  not  confer  title,  because  hand-writing  of  payee 
must  be  proved,  ib. 

bona  fide  holder,  for  a  valuable  consideration,  of  bills 
payable  to  bearer,  or  to  order,  but  indorsed  in  blank, 
entitled  to  payment,  although  bills  have  been  stolen 
or  lost,  335. 

holder  of  bill  payable  to  bearer  must  shew  that  he  gave 
valuable  consideration  for  it,  336. 

of  the  party  in  whom  the  right  of  transfer  is  vested,  337* 

personal  representatives  may  indorse  bills,  ib. 

Dill  indorsed  to  executors^  h«w  to  declare,  ib. 
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INFANT : 

account  does  not  lie  against,  4. 

cannot  be  guardian  in  socage,  ib. 

marriage  of,  19. 

not  liable  as  acceptor  of  a  bill  of  exchange,  though 

drawn  for  necessaries,  287* 
of  the  plea  of  infancy : 

in  assumpsit,  119. 
covenant,  494. 
debt  on  bond,  536. 
debt  for  rent,  581. 
for  what  necessaries  chargeable,  120. 
where  liable,  having  confirmed  the  contract  at  full  age^ 

122. 
whether  bond  of  infant  be  void  or  voidable,  536  n. 

INFERIOR  COURTS  : 

of  the  allegations  necessary  in  a  declaration  on  promises 

in  an  inferior  court,  99- 
how  officer  or  party  must  justify  under  process  of,  862. 

INFORMATION  : 

in  nature  of  quo  warranto,  1066. 

INJUNCTION : 
perpetual,  719. 

INNKEEPER : 

whether  he  may  retain  until  paid,  1285  n. 
where  he  may  be  a  bankrupt,  174. 
liability  of,  as  to  guests'  goods,  1311. 

INNUENDO : 

nature  of,  1162. 

INQUIRY: 

Stat  22  &  23  Car.  2.  depriving  plaintiff  of  costs  in  actions 

for  assault  and  battery,  where  he  recovers  under  40*. 

does  not  extend  to  writs  of  inquiry,  40. 
if  jurors  give  a  defective  verdict  under  stat  17  Car.  2. 

c.  7.  omission  cannot  be  supplied  by  a  writ  of  inquirv, 

1127  n. 

INSTALMENTS: 

how  to  sue  for  money  due  by,  513  n. 

INSURANCE: 

definition  of,  869. 
of  marine  insurance,  870. 
nature  of  this  contract,  ib. 
of  the  policy,  ib. 
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different  kinds— interest— wager— open — ^valued,  871. 
requisites : 

1.  name  of  insured,  872. 

Stat.  25  G.  3.  C.44.— 28  G.  3.  c.  56.,  872,  3. 
construction  of  these  statutes,  873,4. 

2.  name  of  ship,  874. 

3.  subject  matter  of  insurance,  876. 

4.  the  voyage,  ib. 

5.  the  perils,  879. 

6.  the  memorandum,  880. 

term  general  average  explained,  ib. 
of  a  loss  by  stranding,  881. 

7.  the  date,  683. 

8.  the  stamp,  ib. 

amount  of  present  stamp  duty,  ib. 
in  what  case  a  new  stamp  is  necessary,  885* 
bow  policies  are  to  be  construed,  886. 
who  may  be  insured — alien — ^neutral,  887* 
who  may  be  insurers^  888. 

at  common  law,  ib. 
provisions  of  stat.  6  G.  I.  c.  18.  for  the  establishment  of 

two  insurance  companies,  ib. 
restrictions  imposed  by  this  statute  on  insurances  by 

partners,  889. 
of  the  subject  matter  of  insurance,  ib. 
of  insuring  freight,  890. 
in  what  cases  assured  will  be  entitled  to  recover  on  an 

insurance  of  £rei&;ht,  ib. 
assumpsit  the  usual  remedy  on  policy  of  insurahce,  919- 
how  the  declaration  ougnt  to  be  framed,  ib. 
non  assumpsit  usually  pleaded,  except  where  ac- 
tion is  brought  against  the  two  insurance  com- 
panics,  922. 
consolidation  rule: 
nature  of,  923. 

account  of  its  first  introduction,  ib. 
of  the  several  grounds  of  defence: 
1.  alien  enemy,  924. 

%  that  the  voyage  insured  was  prohibited,  or  that 
the  goods  were  intended  for  carryii^  on  an 
illegal  commerce,  923. 
trading  with  an  enemy,  ib. 
trading  to  the  East  Indies,  ib. 
trading  under  license,  926. 
trading  in  contravention  of  a  statute  or  proclama- 
mation,  929. 
3.  false  allegation,  misrepresentation,  or  conceal- 
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ment  of  truths  as  to  material  facts,  will  vacate 
policy,  930. 
4.  non-compliance  with  warranty,  either  express 
or  implied,  vacates  policy,  935. 
qJ  express  warranties : 

1.  time  of  ssiiling,  936. 

2.  safety  of  ship  at  a  particular  time,  937- 

3.  to  depart  with  convoy,  938. 

convoy  must  be  appointed  by  government,  ib. 
and  sailing  instructions  must  be  obtained,  939  n. 
ship  must  continue  with  convoy,  940. 
statute  compelling  ships  to  sail  with  convoy,  941. 
exceptions,  ib.  n. 

4.  that  the  ship  is  neutral  property,  942. 
requisites  to  satisfy  this  warranty,  ib. 

of  the  evidence  usually  adduced  to  falsify  this 
warranty,  944. 

5.  free  of  capture  in  port,  948. 
implied  warranty:  , 

1.  not  to  deviate,  948. 

what  will  justify  a  deviation,  951. 

2.  sea-worthiness,  953. 

implied  condition,  that  ship  shall  be  furnished 
with  every  article  necessary  for  the  purpose  of 
safe  navigation,  934. 
as  pilots,  &c.,  ib. 

statutes  relating  to  pilotage,  955  vu 
re^assurance^  nature  of,  956. 

ill^l  by  statute,  except  in  three  cases,  ib. 
toager  policy : 
explained,  ib. 
law  relating  to,  previously  to  stat.  19  6.  2.  C/  37. » 

ib. 
provisions  of  that  statute,  957. 
foreign  ships  exempted  from  its  operation,  ib.  n. 
evidence: 

what  proof  is  necessary  to  support  action  on  po- 
licy, 9b9. 
an  instrument  coming  out  of  the  hands  of  parties 
thereto,  upon  notice  to  produce  it,  must,  not- 
withstanding, be  proved  by  subscribing  wit- 
ness, 964. 
return  of  premium : 

in  what  cases  assured  will  be  entitled  to  a  return  of 

the  whole,  or  part  of  the  premium,  QQb. 
counsel  in  opening  ought  to  demand   premium. 
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ttrhere  it  is  intended  to  insist  on  it  on  feilure  of 

claim  for  loss,  971. 
receipt  in  policy  is  evidence  of  receipt  of  premium, 

ib. 
insurance  upon  lives : 
defined,  974. 

utility  of  this  insurance,  ib. 
names  of  several  corporations  and  societies  esta* 

blished  for  this  purpose,  ib. 
party  insuring  life  must  be  interested,  975. 
name  of  person  interested  must  be  inserted  in  policy^ 

1241. 
creditor  is  interested  in  life  of  his  debtor,  ib. 
insured  must  subscribe  a  declaration  touching  his 

age,  state  of  health,  &c.,  976* 
cases  relating  to  warranties  of  this  kind,  ib.  n. 
insurance  against  fire: 
nature  of,  977. 

not  assignable  without  consent,  978. 
assured  must  be  interested,  ib.       ' 
of  the  conditions  of  the  printed  proposals,  and  how 

satisfied,  ib. 
where  the  premium  is  not  paid  within  fifteen  days 

after  expiration  of  year,  whether  insurer  be  liable 

in  case  of  loss,  979* 
see  Abandonment,  Adjustment 

INTEREST: 

in  what  cases,  and  to  what  time  interest  is  recoverable, 

359. 
in  policies,  see  tit  Insurance,  Wager  Policy,  and  Insur** 

ance  on  Lives  and  Fire, 
of  witnesses,  817. 

JOINT  AND  SEVERAL : 

of  joint  and  several  promissory  notes,  368. 

of  joint  and  several  covenants,  443. 

action  follows  nature  of  interest,  ib. 

where  the  interest  is  joint,  action  must  be  brought  by 

survivors,  444. 
death  of  companions  must  be  averred,  ib. 

JOINT  TENANTS  : 
account  by,  2. 

of  laying  the  demise  in  ejectment  by  joint  tenants,  681. 
possession  of  one,  where  of  both,  704,  1270. 
where  joint  tenancy  must  be  pleaded  or  given  in  evi* 
dence^  1272,3. 
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JUDGMENT : 
'    where  a  party  must  shew  it  in  a  justification  in  tres- 
pass,  861. 
where  sheriff  must  shew  it,  ib, 
foreign,  69. 
how  proved,  510. 
debt  lies  on,  510.    See  Debt 
of  confessing,  by  executor,  754, 
Irish  judgment  how  proved,  572. 
form  of,  in 
account,  7« 

debt  on  bond  against  heir,  569. 
detinue,  637- 
replevin,  1125. 
trover,  1286. 
debt  on,  571. 

JUSTICES  OF  THE  PEACE: 

actions  against  shall  be  laid  in  proper  county,  855* 

may  plead  general  issue,  ib. 

notice  of  suit  must  be  delivered  to  J.  P.  one  calendar 

month  before  action,  855, 6. 
J.  P.  may  tender  amends,  857. 

within  what  time  actions  against  J.  P.  must  be  brought, 
,    850,860. 

JUSTIFICAf  ION  ; 

in  defence  of  person,  32. 

possession,  ib. 
by  officers  executing  process,  34. 
pleas  of,  under  judicial  process  out  of  superior  and  infe- 
rior courts,  861,  2,  3. 
of  pleading  process  of  foreign  courts,  864* 
local  and  transitory,  37. 

L. 

LANDLORD  AND  TENANT; 

action  hy  landlord  against  tenant  for  misusing  farm,  52. 
where  landlord  may  justify  an  entry  on  land  demised 

1222,  1237. 
where  landlord  may  re-enter,  677. 
of  evidence  by  landlord  to  support  ejectment,  706. 
tenant  shall  not  be  permitted  to  object  to  title  of  his 

landlord,  660. 
where  tenant  shall  pay  double  the  yearly  ttdue  for  no^ 

quitting,  573,4. 
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where  tenant  shall  pay  double  rent  for  not  quitting,  57(f. 
tenants  must  give  notice  to  landlords  of  ejectments,  688. 
see  Ejectment — ^Notice  to  quit— Rent 

LATITAT : 

of  replying  a  latitat  to  plea  of  statute  of  limitations,  136. 
may  be  commencement  of  suit  or  process  only,  to  bring 
party  into  court,  153  n. 

LEASE : 

parol,  when  good,  780,3. 

made  by  an  attorney,  where  void,  449. 

modem  doctrine  relating  to  leases  from  year  to  year,  667. 

where  a  license  to  occupy  amounts  to  a  lease,  1237* 

LEGACY : 

where  an  action  will  not  lie  for,  750. 
in  what  order  to  be  paid,  738. 

LEGITIMACY : 

child  may  be  illegitimate,  though  husband  is  within  the 
kingdom,  708. 

where  husband,  by  course  of  nature,  cannot  have  been 
the  father,  chila  is  illegitimate,  ib. 

wife  is  witness  of  necessity  to  prove  adulterous  inter- 
course, ib. 

but  non  access  must  be  proved  by  other  witnesses,  ib. 

even  though  husband  be  dead,  ib. 

LEVANT  AND  COUCH  ANT  : 

meaning  of  these  terms,  404  n.  414. 

LIBEL : 

defined,  981. 

remedy  for,  by  an  action  on  the  case,  ib. 

where  it  lies,  ib. 

where  not,  982. 

how  the  declaration  ought  to  be  framed,  984. 

what  may  be  pleaded,  985. 

if  libel  be  true,  defendant  may  justify,  986» 

evidence-: 

what  necessary,  where  libel  is  in  a  foreign  lan- 

guage^  987. 
statute  relating  to  printers,  publishers,  and  pro- 
prietors of  newspapers,  989* 
jury  may  give  general  verdict,  99^ 

LIBERTY: 

personal,  injury  to,  849. 

LICENSE : 

to  alien,  449* 
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to  trade,  925. 

where  it  cannot  be  countermanded,  1054» 
plea  of,  to  action  for  trespass,  1236. 
what  defendant  must  prove  in  support  of  plea  of  license, 
where  plaintiff  replies  de  inj.  s.  p.  a.  t.  c,  1S17. 

LIEN: 

of  carriers: 

how  it  arises,  392. 

nature  of  liens,  1276. 

what  persons  have  general  liens,  1278. 

how  a  right  of  detainer  may  be  waved,  1280. 

LIGHT  : 

action  lies  for  obstruction  of,  1044. 

LIGHTER : 

loss  on  board  of,  893. 

LIMITATION  OF  ACTIONS: 
in  adultery,  14. 
assault  and  battery,  38. 
assumpsit,  129. 
what  acknowledgment  will  take  a  case  out  of  the  statute, 

131. 
of  the  replication  of  process  sued  out,  to  plea  of  statute 

of  limitations,  136. 
of  executors  renewing  suits  commenced  by  testator,  138,9. 
of  the  Stat  4  Ann.  c.  16.  s.  19*  permitting  defendants  to 

be  sued  within  a  limited  time  after  returning  from  be- 
yond seas,  142. 
in  action  of  debt  for  rent  arrear,  582. 
for  escape,  586. 
for  not  setting  forth  tithe,  1211. 

ejectment,  701. 

imprisonment,  8(>6. 

libel,  987. 

replevin,  1123. 

slander  1160. 

LIVES: 

insurance  on,  974. 

LOCAL  AND  TRANSITORY : 

where  covenant  on  lease  is  local  and  where  transitory,  474. 
of  local  and  transitory  justifications,  37. 

XONDON : 

custom  of,  as  to  femes  covert  sole  traders,  267  n. 
as  to  apprentices,  493  n. 

s  z9 
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LORD  OF  A  MANOR  : 

mandamus  lies  to,  to  admit  copyholder,  1014i 
lien  of,  on  estray,  1281'. 

LOSS: 

total,  905. 
partial,  $>14. 

LUNATIC : 

committee  of,  cannot  bring  ejectment,  693. 


M. 

MAGLSTRATE: 

action  against,  how  it  must  be  brought.  Sod- 
notice  of,  ib.,  856,7. 

MAIHEM : 

may  be  justified  by  an  officer  in  the  army,  38. 

MALICIOUS  PROSECUTION: 
remedy  for,  993. 
difference  between  the^ modern  action  and  the  okl  actioflT 

for  conspiracy,  ib. 
under  what  circumstances  the  modem  action  may  be 

maintained,  994. 
of  the  grounds  of  this  action,  995. 
^of  the  action  for  a  malicious  arrest,  990* 
how  supported,  997- 
of  actions  for  malicious  suits,  ib. 
declaration  must  state  bow  malicious  prosecution  wa^ 

disposed  of,  999. 
reasonable  groimds  of  suspicion  will  be  a  sufficient  de- 
fence, 1001. 
whether  there  was  probable  cause,  is  a  question  of  law, 

ib.  ^ 

what  plaintiff  must  prove,  ib. 
proving  an  acquittal  for  want  of  prosecution,  is  not  prim4 

facie  evidence  of  malice,  1003. 
it  must  appear  plaintiff  was  acquitted  before  action. 

brought,  but  day  of  acquittal  is  not  material,  ib. 
no  copies  of  indictments  for  felonies  can  be  given  withouC 

special  order,  1001. 

MANDAMUS : 

nature  of  the  writ  of,  1005. 
where  it  lies,  1006. 
where  not,  1015. 
form  of  the  writ,  1017. 
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MANOR: 

of  the  appoiDtment  of  gamekeepers  by  lords  of  mauors, 

836. 
boundaries  of  manor  cannot  be  tried  in  action  on  tb« 

game  laws,  837.  % 

MARRIAGE  : 

what  good  at  common  law,  15. 

of  the  alterations  and  provisions  made  by  marriage  act, 
16  to  22, 

what  evidence  required  of  marriage  in  action  for  adul- 
tery, 15. 

of  fleet  marriages,  23. 

where  ne  unques  accduple  cannot  be  pleaded,  281. 

marriage  by  reputation  will*  hind  husband  for  wife*« 
contracts,  266. 

bigamy  no  defence  to  action  for  contract  made  by  se- 
cond wife,  i66. 

promise  of  marriage  not  within' stat  of  frauds,  795. 

wager  in  restraint  of,  1303. 

MASTER  AND  SERVANT: 

of  actions  by  servants  against  their  masters  for  wages, 

1031. 
where  master  may  discharge  servant  at  a  moipenfs 

warning,  1032.    . 
master  is  liable  in  respect  of  contracts  made  by  his  ser- 
vants, acting  under  an  implied  as  well  as  an  express 
authority,  ib. 
cases  on  this  point,  ib.,  1033. 
in  what  cases  the  servant  is  a  witness  for  the  master, 

without  a  release,  1034. 
master  is  liable  for  negligence  or  unskilfulness  of  ser- 
vant, but  not  for  wilful  trespass  committed  without 
his  assent,  1035,6. 
where  the  master  may  maintain  an  action : 

for  enticing  away  his  apprentice  or  servant,  1038.  . 
for  beating  him,  ib. 

for  debauching  his  servant  or  daughter,  1039. 
in  what  case  the  action  for  seduction  may  be  main- 
tained, and  what  are  the  requisites  to  support  it, 
ib. 
daughter  or  servant  is  a  competent  witness,  1040. 
courts  unwilling  to  disturb  the  verdict  on  the  groun 

of  excessive  damages,  1041. 
of  slander  spoken  by  master  of  servant,  1165, 6  n. 

MAYORS  : 

statute  relating  to  the  election  of,  1007. 
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MEMBERS  OF  PARLIAMENT: 
wages  on  election  of,  1302. 

MEMORANDUM  : 

day  stated  in,  prim&  facie  evidence  of  comnfiencement  of 

action,  602  n. 
memorandum  indorsed  on  bond  to  be  taken  as  part  of 

condition,  544. 

MERCHANT : 

clause  relating  to  merchants'  accounts  on  stat  of  limita- 
tions, 135  n.  See  Factor. 

MESNE  PROFITS: 

action  for,  in  whose  name  it  may  be  brought,  721. 

of  the  evidence  after  judgment  upon  verdict  in  eject- 
ment, ib. 

of  the  evidence  after  judgment  by  default,  722. 

how  far  judgment  in  ejectment  is  conclusive  evidence  of 
plaintiff's  title,  ib. 

of  pleading  the  statute  of  limitations,  723. 

MINORITY: 
see  Infancy. 

MISREPRESENTATION,  930. 

MIXED  TITHES: 

not  within  stat.  2  &  3  Edw.  6.,  1192. 

MODUS : 

may  be  given  in  evidence  on  nil  debet,  1213. 

MONASTERIES: 

dissolution  of,  1199. 

MONEY  HAD  AND  RECEIVED : 
action  for,  where  it  lies,  77  to  99^ 

MONEY  PAID: 

where  action  for  lies,  73. 

]V'IORTGAGE: 

mortgagee  may  maintain  ejectment,  66'2. 

what  proof  necessary  to  support  the  action,  710. 
stat  7  O.  2.  c.  20.  compelling  mortgagees  who 

have  brought  ejectment  to  re-convey,  662  n. 
where  court  will  stay  proceedings  on  payment  cl 

principal  and  costs,  663  n. 
^here  he  may  distrain,  646. 
cannot  defend  as  landlord^  not  having  taken  pos* 

session,  689. 
where  statute  of  limitations  will  not  bar^  705. 
whether  |uable  as  assignee,  470  n« 
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mortgagor :  where  he  may  be  sued  on  his  personal  cove* 

nant,  though  bill  of  sale  void,  448. 
mortgage  of  trader  continuing  in  possession 
yoid  as  against  creditors,  198-9. 
'  mortgagor  in  possession  is  not  entitled  to 
notice  to  quit,  670. 

MUTUAL  DEBTS: 
may  be  set  off,  142. 


N. 


NAME:    . 

true,  as  to  marriage,  18. 

NEGLIGENCE: 
of  attornies,  163. 
of  carriers,  380. 

NEGLIGENT  ESCAPE: 

what  is  considered  as  such,  586. 

NE  UNQUES  ACCOUPLE:  281. 

bailiff,  4. 
receiver,  ib. 

NEW  ASSIGNMENT: 
where  necessary,  1232. 

NEWSPAPERS: 

statute  relating  to  printers  of,  989. 
publisher  of,  where  a  trader,  1309. 

NIL  DEBET: 

may  be  pleaded  to  debt  for  rent,  579. 

action  on  2  &  3  Edw.  6.  for  not  set- 
,  ting  forth  tithe,  1211. 

what  may  be  given  in  evidence  under,  583  n. 

NIL  HABUIT  IN  TENEMENTIS: 

where  lease  is  by  indenture,  plaintiff  may  demur  to  this 

plea,  unless  want  of  title  appear  on  declaration,  495, 6. 

cannot  be  pleaded  to  action  for  use  and  occupation^  1293. 

NON  ASSUMPSIT*    114. 
infra  sex  annos,  130. 

NON-CLAIM: 

in  what  cases  a  bar,  697. 

NON  DIMISIT: 

good  plea  in  replevin^  1122. 


/ 
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NON  EST  FACTUM: 

what  may  be  given  in  evidence  under  It,  when  pleaded 

to  debt  on  bond,  514. 
not  a  general  issue  in  covenant,  498, 502. 
material  variance  between  deed  declared  on  and  deed 

produced,  may  be  taken  advantage  of  under  this  issue, 

499, 1310. 

NON-SUIT: 

the^-e  cannot   be  a  non-suit  after  a  tender,  152,  sed 

quaere* 
of  judgment  of  non-suit  before  and  after  issue  joined  in 

replevin,  1126,7. 

^^OTES,  PROMISSORY : 
definition,  301. 
common  law  doctrine  respecting  actions  on  promissory 

notes,  how  altered  by  stat  3  &  4  Ann.  c  9.,  362. 
what  notes  are  within  this  statute,  363. 
what  not,  364. 
bankers'  cash  notes,  368.  * 

nature  of  ib. 
of  Joint  and  several  notes,  ib. 
of  the  consideration,  369. 
in  what  case  want  or  illegality  of  consideration  may  be 

insisted  on,  370. 
stamp,  3?1. 
payment  of  note,  when  due,  mast  be  demanded  within 

a  reasonable  time,  ib. 
days  of  grace,  ib. 
mode  of  computation,  ib. 
notice  of  default  of  payment  by  maker  must  be  given  by 

indorsee  to  prior  indorsers,  372. 
of  the  remedy  on  a  note  by  action  of  assumpsit,  374. 
of  variances  between  note  declared  on,  and  note  pro^ 

duced  in  evidence,  ib. 
^hat  may  be  pleaded,  375. 

of  the  evidence  necessary  to  support  action  on  note,  ib. 
by  payee,  376. 
indorsee,  ib. 

in  what  case  an  indorser  may  be  a  witness,  377- 
of  the  analogy  between  an  indorsed  note  and  a  bill,  ib. 

>^OTICE  : 

of  action,  96  n. 

of  auctioneer's  conditions^  628  n. 

to  tenant  of  distress,  63 1 . 

of  set-off,  146  n. 
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of  set-off,  cannot  be  given  with  fdea  of  non  est  fectum  in 

covenant,  50SS. 
of  the  notice  required  by  stat  24  6.  2.  c.  44.  to  be  deli* 

vered  to  J,  P.  before  action  brought,  856. 
requisites  of  this  notice,  ib,  n.  and  see  Addenda,  p.  1311. 
of  notices  by  carriers,  that  they  will  not  be  responsible 

beyond  a  certain  sum,  383, 1310. 
form  of  these  notices,  384  n. 
what  notice  of  dissolutioa  of  partnership  is  required, 

1063. 

NOTICE  TO  QUIT: 

on  tenancies  from  year  to  year,  half  a  year's  notice  to 
quit  must  be  given,  667.  • 

no  distinction  between  land  and  houses,  668. 

how  the  notice  must  be  given  where  tenant  holds 
over,  669. 

where  tenant  holds  under  a  void  agreement,  670. 

where  tenant  enters  upon  the  different  parts  at  different 
times,  ib. 

requisites  of  notice,  672. 

forms  of  notices  which  have  been  holden  good,  ib»,  673. 

need  not  be  directed,  674.  . 

what  shall  be  considered  as  evidence  of  service,  674,  5, 

landlord  may  wave  notice  by  subsequent  acknowledg- 
ment of  the  tenancy,  675. 

cases  where  notice  to  quit  is  not  necessary,  678. 
as  where  possession  is  adverse,  679. 
in  the  case  of  mortgages,  ib. 

NUDUM  PACTUM: 

assumpsit  will  not  lie  on,  45  n. 

NUSAXCE: 

case  lies  for  nusance  to  habitation  or  land,  1044. 

e.  g,  for  darkening  windows,  ib. 

twenty  years'  enjoyment  of  lights  sufficient  to  main- 
tain action  for  obstructing  them,  1045. 

not  necessary  to  shew  total  privation,  1046. 

instances  of  nusance  for  which  an  action  may  be  main- 
tained, ib. 

to  support  an  action  for  nusance  in  public  highway, 
plaintiff  must  shew  special  damage,  1048. 

and  that  he  was  using  ordinary  caution,  ib. 

what  shall  be  deemed  such  special  damage  as  will 
maintain  an  action,  ib. 
case  lies  for  not  repairing  highway,  where  special  dar 

mage,  1049. 
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case  lies  against  tithe  owner,  for  suffering  tithes  to  re- 
main on  the  land  an  unreasonable  time,  1049. 

action  for  nusance  may  be  brought  by  reversioner  or  te- 
nant in  possession,  1052. 

or  alienee,  ib. 

tenants  in  common  may  join,  ib. 

person  erecting  nusance,  or  his  alienee,  is  liable,  ib. 

of  the  evidence  necessary  to  support  an  action  for  a      - 

'    sance,  1053. 

of  the  general  issue,  and  what  may  be  given  in  evideuce 
under  it,  1054, 


0. 


OBLIGATION,  OR  BOND: 
debt  on,  512. 

OBLIGEE  : 

release  by,  542. 

OBLIGOR  : 

release  to,  542. 

OFFICE:  ' 

Stat  5  &  6  Edw.  6.  c.  16.  against  sale  of  offices,  525. 
'  what  offices  are  within  this  statute,  526. 
excise,  though  no  part  of  the  revenue  at  the  time  of 

making  this  statute,  yet  within  the  mischief,  528. 
bond  given  by  officer  for  securing  all  the  profits  to  per- 
son appointing,  is  void,  527. 
so  bona  to  surrender  when  person  appointing  chooses, 
ib. 

OFFICER : 

officer  in  the  army  may  justify  even  maihem  for  dis- 
obeying orders,  flagrante  hello,  36. 

assumpsit  does  not  lie  against  excise  pfficer  for  recovery 
of  outies  which  he  has  paid  over,  but  otherwise  if  not 
paid  over,  87  n. 

whether  excise  officer  is  entitled  to  a  month's  notice 
before  action  brought,  96  n. 

where  peace  officer  may  justify  an  arrest,  864,  5, 

of  justifications  by  officers  how  pleaded,  31,  35,  861. 

OVERSEER : 

whether  promise  made  by  overseer  to  pay  for  cure  of 

gauper  is  binding,  56  n. 
le  to  refund  money  illegally  received  for  maintenance 
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of  bastard  chM,  though  he  has  paid  it  over  to  8U(> 

cesser,  88  n. 
entitled  to  the  protection  of  stat  24  6.  2,  c  44,  s.  6.^ 

858  n. 
trespass  will  not  lie  against  overseer  who  distrains  for 

poor  rate,  1224. 

OWNER  : 

reputed,  198. 

OYSTERS: 

right  to  dredge  for,  773. 


P. 

PARCENERS : 

ejectment  by,  681 : 

must  join  in  an  avowry  for  rent  arrear,  1121. 

if  an  estate  descend  to  parceners,  one  of  whom  is  undef 
a  disability,  which  continues  more  than  twenty  years^ 
and  the  other  does  not  enter  within  twenty  years, 
the  disability  of  the  one  does  not  preserve  the  title  of 
the  other,  after  the  twenty  years  elapsed.  Roe  d. 
Langdon  v.  Rowlston,  2  Taunt.  441. 

PARENT  AND  CHILD: 

parent  may  justify  assault  in  defence  of  child,  32. 

may  chastise  his  child  moderately,  36. 

may  maintain  action  for  seduction  of  daughter,  1039* 

PARISH  REGISTERS: 
proof  of  birth,  &c.  711. 

PARLIAMENT : 

see  Bribery. 

PARSON : 
see  Tithes. 

PARTICULAR: 

of  demand,  354  n.,  361. 

PARTNER : 

may  accept  bill  drawn  on  firm  if  on  joint  account,  289. 
may  pass  the  partnership  interest  in  bill  by  indorsement, 

290. 
but  secus,  if  creditor  knows  that  it  is  without  consent  of 

the  other  partners,  ib. 
after  bankruptcy  of  one  partner,  bill  must  be  indorsed 

by  solvent  partner  and  assignees  of  bankrupt,  ib. 
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dteumpsit  lies  on  express  promise  to  pay  balance  struck 
after  dissolution,  427  n. 

participation  of  profits  and  loss  is  neoessaiy  to  constitute 
a  partnership  as  between  the  parties,  1055. 

in  respect  of  creditors,  he  who  takes  a  moiety  of  profits 
shall  be  liable  to  losses,  1057. - 

where  there  is  a  partnership,  as  between  the  parties  and 
strangers,  the  law  will  presume  that  they  are  partners 
inter  se^656. 

although  an  agreement  may  constitute  a  partnership  as 
between  the  parties  and  strangers,  yet  it  may  not  have 
that  effect  as  between  the  parties  thanselves,  1057. 

one  partner  cannot  execute  a  deed  for  another^  without 
a  particular  power,  1058. 

but  one  partner  may  bind  another  by  the  acceptance  of 
a  bill,  1059. 

a  new  partner,  however,  cannot  be  bound  in  this  man- 
ner tor  debt  of  old  partner,  ib. 

one  partner  cannot  pledge  the  security  of  another  for  his 
own  private  debt,  ib. 

in  whom  the  property  in  partnership  effects  is,  when 
one  partner  becomes  a  bankrupt,  ib. 

authority  of  one  partner  to  draw  bills  to  cbaige  another 
is  only  an  implied  authorit}r.  1060. 

solvent  partner  may  dispose  or  partnership  effects,  ib. 

how  partners  ought  to  sue,  1061. 

what  notice  ought  to  be  given  of  a  dissolution  of  part- 
nership, 1063. 

a  person  who  suffers  his  name  to  be  used  in  a  firm,  if  no 
partner,  may  be  a  witness  for  the  firm,  1065. 
•  efi'ect  of  act  of  bankruptcy  by  one  partner,  1271* 

insurance  by  partners  illegal^  64,  8S9. 

PARTY : 

assumpsit  cannot  be  maintained  by  person  not  party  to 

agreement,  52. 
party  bringing  covenant  on  deed  poll,  must  be  named 

therein,  426,  7. 

PATRON : 

of  bonds  given  by  clerks  to  patrons,  what  are  good  ao^l 
what  simoniacal,  531. 

PAWN : 

where  trover  lies  by  and  against  pawnee,  126& 

PAWNBROKER: 

may  be  a  bankrupt,  174  n. 

trover  lies  against,  for  goods  stolen,  1268. 
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PAYMENT: 

by  bill,  71  n. 

good  plea  in  assumpsit,  197«  ' 

where  several  demands,  party  paying  may  apply  it  as  he 
pleases,  at  time  of  payment,  ib. 

of  payment  of  money  into  court  in  actions  against  car- 
riers, 399»  \ 

and  in  covenant,  503* 

where  payment  may  be  pleaded  to  debt  on  bond,  537. 

of  plea  ot  payment  at  the  day,  and  after  the  day,  537, 8. 

if  bond  has  lain  dormant  twenty  years,  payment  pre- 
sumed, 539' 

origin  of  this  doctrine,  ib.  n.  ^ 

PEDIGREE : 

hearsay  evidence  admissible  as  to  pedigrees,  713. 
hence  declarations  of  members  of  family  are  evidence  aa 

to  pedigree,  ib.    See  Hearsay, 
husband  to  be  considered  as  member  of  wife's  femil/ 

ib. 

PENAL  STATUTES : 

rules  relating  to  actions  on,  600. 

how  to  lay  the  venue  in  actions  on,  604  n. 

PENALTY : 

on  bonds  with  penalty  conditioned  for  payment  of  money 

only;  principal,  interest,  and  costs  only,  are  recover^ 

able  by  stat.  4  Ann.  c.  16.  s.  13.,  560  n. 
infancy  may  be  pleaded  to  bond  with  penalty,  536, 
so  to  bond  conditioned  for  payment  of  interest,  537. 

PENDENTE  LITE: 
administration,  734. 

PEREMPTORY  MANDAMU& 
where  grantable,  10^7. 

Performance*: 

how  pleaded  where  covenants  in  the  affirmative,  501* 

negative,  ib. 
must  be  pleaded  in  terms  of  covenant,  ib. 

PERILS: 

of  the  sea,  892. 

PERJURY: 

Cersons  convicted  of,  incompetent  witnesses,  816. 
ut  may  be  restored  to  their  competency  by  pardon,  if 
indicted  at  common  law;   but  otherwise,  if  indicted 
on  statute,  618,  817. 
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copy  of  judgment,  entered  upon  verdict  of  conviction, 
must  be  produced,  817. 

PEW: 

annexed  to  house  by  faculty  or  prescription,  1046  n. 
how  presumption  of  prescriptive  right  to  pew  may  be 
rebutted,  ib. 

PILOT : 

necessity  of  having,  954. 
statutes  relating  to»  955  n. 

PISCARY: 

see  Fisheiy. 

PLEADING : 
in  account,  4. 
before  auditors,  6. 
in  adultery,  IS. 
assault  and  battery,  31. 
in  assumpsit,  114  to  153. 
in  bankruptcy  : 

general  plea  of,  231. 

cannot  be  pleaded  to  actions  for  uncertain  da- 
mages, 236,6. 
«        what  evidence  will  support  it,  238. 
plea  of  set-off,  241. 
ffi  covenant : 

accord  and  satisfaction,  eviction,  infancy,  levied 
by  distress,  nil  habuit  in  tenementis,  non  est 
factum,  non  infregit  conventionem,  perform- 
ance, release,  set*off,  492  to  503. 
in  debt,  on  bond, 

non  est  factum,  accord,  duress;     illegal  consi- 
deration, by  common  law  and  statute :  infancy, 
Eyment,  solvit  ad  diem,  solvit  post  diem,  re* 
ise,  set-off,  514  to  547- 
on  bail  bond: 

comperuit  ad  diem«^nul  tiel  record,  557,  8. 
on  bond  of  ancestor  against  heir, 

riens  per  descent,  565. 
for  rent, 
non  est  factum,  non  dimisit,  nil  debet,  evic* 
tion,  infancy,  nil  habuit  in  tenementis,  rieol 
in  arrear,  statute  of  limitations,  579  to  5S2« 
offainst  sheriff  for  escape, 
recapture  before  action  brought,  596. 
in  acf  ions  founded  on  penal  statutes, 

not  guilty,  nil  debet,  recovery  in  anothef  ac- 
tion, 606. 
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in  detinue: 

non  detinety  636. 
in  ejectment  : 

ancient  demesne,  within  what  time  it  must  be 
pleaded,  693. 
by  executors: 

executors  may  plead  same  plea  that   testator 

might,  753. 
plene  administravit— outstanding  judgment,   or 

bond — how  pleaded,  ib. 
executor  may  plead  outstanding  judgment  reco- 
vered in  debt  on  simple  contract,  754. 
several    administrator^  may  plead    outstanding 

judgment  recovered  against  one,  ib. 
of  the  replication  to  plea  on  outstanding  judg- 
ment, how  pleaded,  755. 
in  the  case  of  the  statute  of  limitations,  as  against 
executor,  the  six  years  are  computed  from  the 
time  when  action  first  accrued  to  testator,  755,6. 
how  computed  in  case  of  administration,  756. 
difference  between  executor  and  administrator  in 
setting  forth  a  right  of  retainer,  757,  8. 
in  quo  warranto :      « 

statute  of  limitations,  1085. 
in  replevin : 

in  abatement— cepit  in  alio  loco,  may  conclude 
with  prayer  of  judgment  that  count  may  be 
quashed,  llll,  12. 
of  the  general  issue,  non  cepit,  1113. 
general  rules  relating  to  avowries  and  cogni- 
zances, ib. 
of  the  avowry  for  damage  feasant,  1115. 
pleas  in  bar — escape  through  defect  of  fences^ 
1116. 
right  of  common,  1117* 
tender  of  amends,  1119* 
of  avowries  for  rent  arrear,  1120. 
at  common  law,  ib. 
by  Stat  11 G.  2.  c.  19-,  ib. 
by  joint  tenant,  1121. 
by  parceners,  ib. 
by  tenants  in  common^  ib. 
for  ready  furnished  lodgings^  ib. 
pleas  in  bar, 

eviction,  1121. 


\ 
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tion  dimisity  lld2. 
non  tenuity  ib. 
riens  in  arrear»  ib. 
);)roperty,  11  "23. 

in  defendant  or  stranger,  ib. 
statute,  of  limitationSy  ib. 
set-off,  1124. 
in  slander: 

general  issue,  1165. 
statute  of  limitations,  1 160. 
in  action  on  staLfor  not  setting  forth  tithes  i 

nil  debet,  not  guilty,  statute  of  limitations,  1211. 
in  trespass: 

general  issue,  1228. 
accord  and  satisfiBtction,  1230. 
liberum  tenementum,  1231. 
estoppel,  1235. 
license,  1936. 
process,  1238. 
right  of  way,  1239. 
X   tenderof  amends,  1248. 
in  trover: 

general  issue  and  statute  of  limitations,  1275,6. 
in  action  for  use  and  occupation: 

ddfendant  cannot  plead  nil  habuit  in  tenementie^ 
1293. 

PLENE  ADMINISTRAVIT : 
plea  of,  753. 

POLICY : 

actions  cannot  be  maiiitained  on  contracts  which  viobte 

public  policy,  62, 1302. 
of  insurance,  nature  of,  870. 
is  a  simple  contract,  871- 
may  be  altered  by  consent,  ib.  n. 
how  to  be  construed,  886. 
of  the  different  kinds  of  policies, 
interest,  871. 
wager,  ib. 
open,  ib. 
valued,  ib. 
of  the  essential  parts  of  a  polictf^ 

!•  name  of  party  insured,  872. 

2.  name  of  ship,  874. 

3.  subject-matter  of  insurance,  876. 

4.  voyage  insured  must  be  truly  described,  ib. 

5.  perils  insured  against  must  be  inserted,  879. 
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6.  The  memorandum, 

form  of  by  London  underwriters,  880. 
construction  of,  ib. 

7.  date,  883. 
8«  stamp, 

amount  of  present  stamp  duties,  ib. 

if  policy  altered,  new  stamp  is  requisite, 

885  n.' 
see  Insurance. 
PONE: 

writ  of,  U05,6. 

POOR  AND  POOR  RATE: 

overseer  of,  liable  for  surplus  of  money  received  by  him 
for  maintenance  of  bastard,  though  he  has  paid  it  over 
to  his  successor,  88  n. 

court  will  award  a  supplemental  writ  of  inquiry,  after 
nonsuit  or  verdict  for  defendant,  who  had  avowed 
under  43  Eliz.  c.  2.  for  a  poor  rate,  1128  n. 

by  Stat.  17  G.  2.  c  38.  party  distraining  for  poor  rate  is 
not  to  be  deemed  a  trespasser  ab  initio,  for  any  irre- 
gularity in  warrant  of  appointment,  of  distress,  or  in 
the  rate,  654, 

beasts  of  the  plough  are  distrainable  for  poor  rates, 
643  n. 

POSSESSION : 

justification  in  defence  of,  32. 

tortious  possession  sufiicieut  to  maintain  trespass,  1219. 

right  of  possession  must  concur  with  right  of  property, 

in  order  to  maintain  trover,  12(j3. 
but  right  of  possession  is  sufficient,  without  having  had 

actual  possession,  ib. 
party  cannot  maintain  ejectment  without  having  been 

in  possession,  or  clotlied  with  right  of  possession,  at 

time  of  ouster,  650. 
how  to  proceed  in  ejectment,  upon  a  vacant  possession 

691. 
uninterrupted  adverse  possession  for  twenty  years  will 

bar  ejectment,  701. 
.  where  party  may  defend  himself,  though  twenty  years 

have  run  against  him  before  taking;  i)ossession,  702. 
not  accounting  for  rent  received  for  all  the  premises  is 

not  such  an  adverse  possession  as  will  bar  tenant  in 

conjmon,  703. 
right  of  entry  within  21  Jac.  1.  c.  16.  must  be  such  as  is 

acrompanied  with  right  of  possession,  702. 

YOL.  II.  3  A 


INDEX. 

POUND-BREACH : 
^  iiction  lies  for,  652. 

PREFERENCE : 
voluntary,  189. 

PREMIUM : 

where  assured  is  entitled  to  a  return  of,  965. 

PRESCRIPTION : 

prescriptive  right  of  commoh  is  suspended  only,  by  tak- 
ing a  lease  of  the  land  for  years,  403. 

common  appendant  ought  not  to  be  claimed  by  prescrip- 
tion, 404  n. 

prescription  for  conmion  for  cattle^  levant  and  couchant 
on  messuage,  cum  pertinentiis,  is  good,  406. 

but  not  if  messuage  has  not  land  or  curtilage  belonging 
to  it,  ib. 

party  prescribing  for  common,  in  right  of  a  particular 
estate,  may  call,  as  a  witness,  a  person  who  claims 
common  in  the  same  place,  413. 

prescription  for  common  for  sheep  ifi  supported  by  evi- 
dence of  a  right  of  common  for  sheep  and  cows,  1119. 

but  where  party  prescribes  for  exclusive  rigtit  of  fishing 
over  four  places,  proof  of  the  right  of  fishing  over 
three  of  the  four  places,  will  not  support  the  light 
claimed,  775. 

prescription  for  a  right  of  common,  generally,  not  sup- 
ported by  a  finding  that  party  has  right  of  coounony 
pa)ring  Id.  for  it,  1118, 19. 

inhabitants  as  such  cannot  prescribe  for  profit  in  ano- 
ther's soil,  1118.  '  .    , 

copyholder  must  prescribe  in  the  name  of  lord,  except 
when  claiming  common  in  the  soil  of  the  lord,  1117« 

of  claiming  a  right  of  way  by  prescripti<M),  how  pleaded* 
1242.  . 

PRESUMPTION : 

if  bond  be  of  twenty  years'  standing,  and  no  demand 

proved,  or  good  cause  shewn  for  forbearance,  pay* 

ment  shall  be  presumed ;    but  not  where  the  bond  is 

less  than  twenty  years'  standing,  539. 
if  interest  has  been  paid  after  the  day,  but  more  than 

twenty  years  since,  party  must  plead  payment  after 

the  day,  in  order  to  avail  himself  of  presumed  pay* 

ment,  ib.  n. 
under  an  adverse  enjoyment  of  lights  for  twenty  yeart 

and  upwards,  jury  may  be  directed  to  presume  a  right 

by  grant,  1043. 
so  twenty  years'  exclusive  enjoyment  of  watefi  in  any 
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particular  manner,  afTords  a  conclusive  presumption 
of  a  right  derived  from  grant,  or  act  of  parliament^ 
1046  n. 

PRISON  : 

keepers  of  prisons  shall  give  to  persons  desirous  of  charge 

ing  a  person  in  execution  a  note,  in  writing,  of  per^ 

sons  in  their  custody,  by  stat.  8  &  0  W.  3.  c.  27,  s.  9., 

689. 
such  note  is  evidence  of  person's  being  in  custody  al 

that  time,  590. 

action  will  not  lie  where  imprisonment  is  merely  in  coh- 
^(juence  of  taking  a  ship  as  prize,  852. 

provisions  of  Prize  Act  (43  G.  3.  c«  160.)  relating  to  sal- 
vage, 896. 

PROBATE : 

>' '   what  acts  an  executor  may  do  before  probate,  728. 
penalty  inflicted  on  persons  administering  Without  prov* 

ing  will  within  six  months  after  the  death  of  testator^ 

727. 
probate  unrepealed  cannot  be  impeached  in  temporal 

courts,  730. 
probate  is  only  legal  evidence  of  will  of  personalty,  759. 

FROCESS : 

Justification  under,  34. 
«      <Kf  the  difference  between  justification^  under  process  by 

party  to  the  cause,  or  stranger,  and  officer  executing 

process,  861. 
final,  not  necessary  to  allege  it  returned,  but  secus  as  to 

mesne,  ib.  n. 
of  inferior  courts,  justifications  under,  862. 
of  foreign  court,  864. 

ought  to  describe  party  against  wh(ftn  it  is  issued,  ib. 
where  oflBcer  may  justify  breaking  open  doors  for  ex^* 

cution  of  process,  1238. 

PROCLAMATIONS: 

of  fine,  how  proved,  700. 

PROFERT : 

plaintiff,  in  covenant,  must  make  profert,  475. 

profert  is  dispensed  with,  where  deed  is  lost  by  time  or 
accident,  ib.  n. 

so  where  deed  has  been  destroyed  by  fire,  ib. 

where  profert  is  made  in  declaration,  deed  must  be  pro- 
duced, ib. 

3  ▲  2 
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PROMISE : 

express,  of  bankrupt  after  certificate,  240. 
conditional,  ib. 

PROPERTY: 

absolute  or  special,  necessary  to  maintain  trover,  1255. 

nature  of  absolute,  1256. 

right  of,  must  be  complete  to  maintain  trover,  1259. 

special,  defined,  1261. 

cases  illustrating  the  nature  of,  ib, 

where  vests  in  purchaser,  394. 

tax,  covenant  to  pay,  void,  448. 

PROTECTION,  196. 

PROVISO  : 

defendant  must  set  forth  proviso  in  deed  o])eratiog  in  his 

favour,  477.  ^ 

saving  proviso  may  be  given  in  evidence  on  general  issue 
in  action  on  penal  statutes,  606. 
,  what  will  amount  to  a  forfeiture  of  a  lease  containing 
proviso  against  alienation,  450,1. 


Q. 


QUIET  ENJOYMENT: 

covenant  for  quiet  enjoyment  does  not  extend  to  entries 

by  8tranger9>  453. 
how  the  declaration  must  be  framed  for  breach  of  such 

covenant,  454. 
in  what  manner  the  averment  of  title  in  party  evicting 

ought  to  be  made,  455. 
cases  illustrating  this,  455,  to  458. 

QUOD  COMPUTET: 
judgment  of,  7. 

QUO  WARRANTO: 

information  in  nature  of,  1066. 


II. 

RASURE : 

rasure  of  deed  may  be  given  in  evidence  on  non  est  fac- 
tum, 301,  499,  517. 
of  the  rasure  of  a  bill  of  e;Lcbange,  301.  ^ 
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REASONABLE  TIME: 

as  to  notice  of  dishonour  of  bill,  319* 
abandonment,  906. 

RECEIPT: 

last  receipt  is  presumptive  evidence  that  rent  due  before 
has  been  paid,  579. 

but  a  receipt  is  not  conclusive  evidence,  that  party  sign- 
ing it  has  actually -HQjceived  the  money,  83. 

receipt  of  rent  is  evidence  of  subsisting  tenancy,  669' 

RECEIVER: 

how  chargeable  in  account,  2. 

plea  by,  4. 

receiver,  appointed  by  court  of  chancery,  is  an  agent 

within  Stat  4  G.  2.  c.  28.  and  may  give  tenant  notice 

to  deliver  up  possession,  574  n. 
where  land  is  in  possession  of  receiver,  ejectment  must 

be  brought  with  leave  of  the  Court  of  Chancery,  667. 

RECOGNIZANCE: 

in  what  order  debts  due  on  recognizances  ought  to  be 

paid  by  executor,  738,  740  n. 
recognizance  not  enrolled  is  considered  as  a  bond,  740  n, 

RECORD: 

debt  lies  upon  record,  508. 

of  the  plea  of  nul  tiel  record,  571. 

how  tried,  ib. 

of  the  replication  of  nul  tiel  record,  558. 

how  it  must  conclude,  ib. 

of  judgment  thereon,  ib.     . 

where  record  inter  alios  is  evidence,  1090. 

RECTORY: 

in  ejectment  for  rectory,  what  must  be  proved,  710. 

REGISTER: 

register,  evidence  of  a  marriage,  15.  % 

omission  in  entry  will  not  affect  validity  of  marriage,  21.' 
persons  making  false  entries  in  register  guilty  of  felony, 

without  benefit  of  clergy,  ib. 
register,  or  examined  copy,  is  evidence  to  prove  chris- 
tenings or  burials,  711. 

REGISTRY: 

what  proof  necessary  in  trover  for  certificate  of  ship's 
registry,  1982. 

legislative  provisions  respecting  registry  of  merchant 
ships,  1135. 

merchant  ships  of  certain  description  must  be  regis- 
tered, ib. 
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pn  transfer  of  property^  certificate  of  r^;ittiy  must  be 

accurately  recited  in  bill  of  sale,  ib. 
but  clerical  mistake  will  not  vitiate,  1136.   * 
bill  of  sale  must  be  in  writing,  1137. 
indorsements  on  certificate  must  be  recited,  ib. 
what  regulations  are  prescribed  in  cases, 

1.  where  sale  takes  place  in  port  to  which  ship 

belongs,  1138. 

2.  when  sale  takes  place  during  absence  of  ship 

from  her  port,  ib, 

3.  when  ship^qivnera  are  resident  in  foreign  couo* 

try,  1140. 
Statutes  require  acts  to  be  done  by  parties  to  the  sale, 

and  by  public  officers ;  as  to  the  former,  the  statutes 

are  imperative,   but  only  directory  as  to  the  latter, 

ib. 
statutes  relate  to  transfers  made  by  act  pf  party  only, 

1242. 
where  the  statutes  require  a  registry  de  novo,  1H3. 

RELEASE : 

where  it  may  be  given  in  evidence,  115, 128. 

where  not,  1 29. 

form  of  plea  pf  release  puis  darrein  continuance,  128. 

of  the  plea  of  release  to  debt  on  bond,  541. 

fraud  may  be  replied,  ib.  n. 

release  by  one  of  several  obligees  will  bind  all,  542. 

80  a  release  to  one  of  several  obligors  may  be  pleaded  by 

the  others,  ib. 
whether  such  release  be  by  deed  or  operation  of  law,  ib. 
if  feme  obligee  take  obligor  to  husband,  this  is  a  release 

in  law,  ib. 
covenant  not  to  sue  will  operate  as  a  release  by  construc- 
tion only,  643. 
covenant  not  to  sue  must  be  perpetual,  in  order  to  inure 

as  a  release,  ib.       ' 
release  of  all  actions  will  not  discharge  covenant  before 

breach,  60  U 
whether  creditor  or  legatee  having  executed  a  release 

was  a  good  witness  to  support  a  will  before  the  stat. 

25  G.  2.  c.  6.,  817,  818. 

RENT: 

*       debt  for  rent  arrear  : 

jies  at  common  law  on  lease  for  years  or  at  will, 

672. 
lies  by  statute  on  lo&se  for  life,  though  life  is  con- 
tinuing, ib. 
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lies  by  statute,  by  executor  of  person  seised  of 

rent-service,  &c.,  in  fee-tail  or  for  life,  673. 
against  whom  the  action  must  be  brought,  ib. 
lessee  for  years  having  assigned  temi,  may  sue  for 

rent  reserved,  ib. 
tenant  wilfully  holding  over;  after  notice  by  land- 
lord, forfeits  double  the  yearly  value  of  theland^ 
by  Stat.  4  G.  2.  c.  M.,  ib. . 
construction  of  this  statute,  ib,  574  n. 
action  on  this  statute  may  be  brought  by  one  te- 
nant in  common  without  companion,  576. 
action  on  this  statute  may  be  brought  after  a  re- 
covery in  qectment,  ib. 
tenant,  not  delivering  up  possession  aft;er  he^has 
given  notice  to  quit,  forfeits  double  rent,  by 
Stat  11  G.  2.  c.  19.,  576. 
tenant  for  a  year  within  this  statute,  ib.  n. 
of  the  venue  in  debt  for  rent,  577. 
where  debt  a^inst  executor  for  rent  arrear  must 
be  in  the  debet  and  detinet,  and  where  in  the 
detinet  only,  ib.  • 

executor  cannot  wave  term,  578,  and  il 
of  declaring  in  debt  for  use  and  occupation,  578. 
of  the  pleadings  in  debt  for  rent  arrear, 

non  est  factum,  non  dimisit,  nil  debet,  579. 
assignment  and  acceptance  of  assignee  as  tenant, 

580. 
eviction,  ib. 
infancy,  581. 

nil  habuit  in  tenementis,  ib. 
rrens  in  arrear,  582. 
statute  of  limitations,  ib. 
of  the  evidence,  ib. 
where  tenant  for  life  dies  before  rent-day,  rent  shall  be 

apportioned  by  stat  11  G.  2.  c.  19*  s.  15.,  581. 
where  tenant  in  tail  leases,  but  not  according  to  statute, 
and  dies  without  issue  between  the  days  of  payment, 
and  afterwards  the  remainder  man  receives  the  whole, 
he  is  liable  to  account  for  a'  proportion  up  to  the  death 
of  tenant  in  tail,  1197* 
rent  reserved  by  parol,  is  in  equal  degree  with  bond- 
debt  in  the  administration  of  estates  by  executors, 
740  n. 
see  Distress — ^Landlord  and  Tenant — Notice  to  Quit. 

REPAIRS  : 

covenant  to  repair  run^  with  the  land,  and  binds  perso- 
nal representative,  440. 
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how  breach  may  be  assigned  on  a  covenant  to  repair,  47S. 
heir,  though  not  named,  may  "sue  on  a  covenant  for  not 

repairing,  459- 
heir  may  recover  damages  for  not  repairing  in  time  of 

ancestor,  ib. 
plea  by  heir  claiming  to  retain  money  laid  out  in  repairs, 

where  bad,  568. 
disbursements  for  repairs  cannot  be  given  in  evidence  on 

nil  debet,  583  n. 

REPLEVIN : 

lies  on  any  tortious  taking  of  goods,  as  well  as  a  taking 
by  distress,  1095,6. 

but  not  for  taking  things  affixed  to  the  freehold,  10P6. 

pf  the  inconveniences  attending  the  proceedings  in  re- 
plevin at  common  law,  1097. 

how  remedied  by  stat  of  Marlebridge,  ib. 

of  the  Stat.  1  &  2  Ph.  &  Mar.  for  the  more  expeditious 
delivery  of  distresses,  ib. 

of  the  pledges  at  common  law  for  prosecution  of  suits 
and  by  stat.  Westminster  2.  for  the  return  of  beasts, 
1099. 

of  the  different  methods  pursued  by  sheriffs  in  respect  of 
pledges,  ib. 

bonds  from  the  party  replevying  may  be  taken,  1099, 
1100. 

penalty  of  this  bond  not  fixed,  1100. 

of  the  bond  from  party  replevying,  and  two  sureties, 
by  stat  11  G.  2.  c.  19.  in  cases  of  distress  for  rent 
arrear,  ib. 

meaning  and  extent  of  the  condition  "  to  prosecute  suit 

*    witheRect,"  1101.2. 

of  the  extent  of  the  sheriff's  liability  in  an  action  for 
not  takhig  any  or  insufficient  pledges,  I  !02,3. 

in  what  case  the  court  will  grant  relief  against  sheriff 
on  «  summary  application,  1 101. 

how  to  proceed,  where  defendant  claims  property,  io. 

of  the  dillerent  forms  of  writs  for  the  removal  of  pro- 
ceedings out  of  inferior  into  superior  courts,  1 105. 

1 .  pone  at  common  law,  ib. 

2,  pone  under  stat  Westm.  2.,  1106. 
S,  recordari  facias  loquelam,  ib. 

4.  accedas  ad  curiam,  1107. 
wliat  property  the  plaintiff  ought  to  have  to  maintain 

replevin,  1107. 
where  husband  may  sue  alone,  279,  1108. 
where  join  in  replevin  with  wife,  ib. 
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of  the  declaration : 

venue,  1108. 

locus  ill  quo,  ib. 

what  advantage  may  be  taken  of  omitting  the  name 
of  the  place  where  beasts  are  taken,  1 109. 

rule  as  to  naming  the  place  explained,  ib, 

how  the  goods  must  be  described^  11 10. 

of  pleas  in  abatement,  1 1 1 1 . 
of  the  judgment ^ 

1.  for  plaintiff,  1125. 

2.  for  defendant,  ib. 
at  common  law,  ib: 

by  Stat.  17  Car.  2.  c.  7.  in  cases  of  distress  for  rent 
arrear,  liafi 

1.  on  nonsuit  before  issue  joined,  ib. 

2.  on  nonsuit  after  issue  joined,  1127. 

3.  oil  verdict  against  plaintiff,  ib. 

4.  on  judgment  given  on  demurrer,  1128. 
judgment  at  common  law  not  superseded  by  this 

statute,  1129. 
see  Pleadings — Costs. 

RKPLICATION:  ^  . 

of  replying  de  injuria  sua  propria  absque  tali  caus&  to 
«on  assault  demesne,  f»8. 

of  the  meaning  of  this  replication,  when  pleaded  to  a  plea 
of  license,  12:J7. 

where  defendant  insists  on  a  matter  of  interest,  de  in- 
juria SU&  propria  cannot  be  pleaded  or  replied,  1122, 
1 24(5. 

of  replying  to  the  plea  of  liberum  tenemenlum,  1234. 

plaintitf  may  traverse  the  command,  ib. 

RIvSCUJ': : 

definition,  1132. 
remedv,  ib. 
crldcfice, 

1.  the  original  cause  of  action,  ib. 

2    writ  and  warrant,  ib. 

3.  manner  of  arrest,  ib. 

what  constitutes  an  arrest,  ib. 

of  es^ecuting  proixss  on  Sunday,  1133. 

4.  damage  sustained,  1134. 
for  rescue  of  distresses,  see  Distress. 

RESIDENCE: 

of  corporator,  1022. 

RESPONDENTIA: 

nature  of  the  contract,  972. 
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difference  between  bottomry  and  respondentia  and  a 

loan,  972|d. 
statutes  relating  to  money  lent  upon  respondentia,  973. 

RETAINER : 

may  be  given  in  evidence  on  plene  administravit,  759. 
of  the  right  of  retainer  by  an  executor,  757»  • 
executor  de  son  tort  cannot  retain,  758. 
see  Lien. 

RETURN : 

of  premium,  965. 
of  process,  861  n. 

REVERSION  : 

assignee  of  reversion  may  enter  for  non-payment  of  rent, 
&c.,  or  bring  covenant  by  stat.  32  H.  8.  c.  34.,  461,2,3. 
see  Covenant. 

REVOCATION  : 

see  Will 

RIENS  IN  ARREAR  : 

good  plea  to  debt  for  rent,  582. 

of  pleading  riens  in  arrear  to  an  avowry  for  rent  arrear, 
1122. 


s. 
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SAILING : 

with  convoy,  warranty,  938. 

5ALE  : 

action  cannot  be  maintained  for  price  of  goods  sold  upon 
credit,  until  the  time  for  credit  is  expired,  71. 

doctrine  relating  to  the  sale  and  warranty  of  horses,  625. 

in  whom  the  properly  is  upon  the  sale  of  soods,  1258. 

under  what  circumstances  vendor  may  resell  his  goods,  ib. 

sale  is  complete  by  deliveiy  of  goods  to  carrier,  394. 

under  what  circumstances  innkeeper  may  sell  horse  Idt 
in  his  stable,  1285  n. 
SALVAGE : 

pf  the  rate  of  salvage  as  settled  by  the  last  prize  act,  896,7. 

persons  preserving  goods  which  have  been  abandoned  at 
sea  are  entitled  to  a  compensation,  1277. 

SCANDALUM  MAGNATUM  : 

of  the  remedy  for  this  injuiy^  1153» 
how  to  declare,  1154. 
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words  actionable  in  the  case  of  a  peer,  which  would 
not  be  in  the  case  of  a  commoner,  LI 55. 

SEA: 

of  plaintiifs  beyond  sea,  at  time  of  cause  of  action,  with-* 

in  what  time  they  may  sue,  140. 
defendants  beyond  sea,  at  time  of  cause  of  action,  may 

be  sued  on  their  return,  142. 

SEAMEN : 

of  their  wages: 

agreement  relating  to,  must  be  in  writing,  1143. 
must  specify  the  wages  and  voyage,  1143,4. 
and  must  be  signed  by  seamen  within  three  days, 

1144. 
mariner  not  obliged  to  produce  the  written  agree- 
ment in  court,  ib. 
of  the  penalties  imposed  on  seamen  for  desertion, 

1145. 
what  sliall  be  deemed  desertion,  ib.  n. 
of  the  ref^ulations : 

for  the  government  of  seamen  employed  in  the 

coasting  trade,  1146. 
for  preventing  desertion  of  seamen  from  ships 

trading  to  the  West  Indies,  1147* 
ship-owners  must  not  advance  to  seamen,  while 
^  beyond  sea,  more  than  a  moiety  of  wages  due» 

1148. 
freight  the  mother  of  wages,  ib. 
if  ship  be  captured,  seamen  lose  their  wages,  1140. 
ship  seized  by  way  of  retaliation,  and  afterwards 

restored,  cannot  be  considered  as  captured,  1150. 
where  impressed  seaman  is  entitled  to  wages  pro 

tanto,  1151. 
of  the  remedies  for  the  recovery  of  seamen* s  toages: 
in  the  court  of  admiralty,  1152. 
and  at  common  law,  ib. 

SEA-WORTHINESS: 
implied  warranty,  953. 

SECOND  DELIVERANCE: 

writ  of,  when  it  must  be  sued,  1 125,6. 
in  what  case  it  operates  as  supersedeas  to  the  retomo 
habendo,  1126. 

SEDUCTION : 
action  for,  1039* 
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SEIZURE: 

owner  of  ship,  seized  as  forfeited,  cannot  maintain  tres- 
pass, 633  n. 

hostile  seizure  is  not  necessarily  capture,  so  as  to  defeat 
seamen's  claim  for  wages,  1150. 

SENTENCE: 

of  council  at  war,  where  evidence,  36. 

sentences  of  foreign  courts  of  admiralty  are  conclusive 
evidence,  in  actions  on  policies,  upon  all  subjects 
within  their  jurisdiction,  944,5. 

where  a  warranty  of  neutrality  shall  be  falsified  by  fo- 
reign sentence,  944,5,6. 

but  these  sentences  must  be  legal  sentences,  947. 

SEQUESTRATION : 

nature  of  this  proceeding,  188  n. 

SERVANT: 

see  Master  and  Servant 

SERVICE : 

of  declaration  in  ejectment,  684. 
of  notice  to  quit,  674,5* 

SET-OFF : 

at  common  law,  14^,  544. 

by  statutes,  142,  644. 

how  defendant  may  conclude  his  plea,  143.  • 

debts  must  be  mutual  and  due  in  same  right,  144,  547. 

in  cases  of  executors,  145. 

cannot  be  of  debt  barred  by  statute  of  limitations,  146. 

cannot  be  of  a  penalty,  ib. 

reducing  demand  under  40^.  does  not  affect  jurisdiction 

of  superior  court,  \  47. 
to  debt  on  bond,  544  to  5 47- 

SHERIFF: 

remedy  against,  for  escape, 

at  common  law,  584. 
bv  statute,  ib. 
liable  for  escape  after  recaption  on  escape  warrant,  586. 
must  appoint  deputies  to  make  replevins,  1097. 
liable  for  taking  insufficient  pledges,  1099, 1102,3. 
cannot  be  made  a  trespasser  by  relation,  1223, 
cannot  justify  breaking  open  outward  door  to  execute 

process,  1238. 
trover  lies  by  sheriff  against  person  taking  away  goods 
seized  in  execution,  1261f 
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SHIP: 

ship  owners  not  liable  for  embezzlement  by  mariners, 
380. 

nor  for  any  loss  exceeding  value  of  vessel  and  freight^ 
390. 

nor  for  any  loss  by  fire,  ib. 

nor  for  jewels,  &c.  unless  the  value  is  specified,  ib, 

action  against  ship-o\yner  must  be  brought  by  con- 
signee of  goods,  394.* 

master  of  ship  has  no  lien  on  ship  for  money  expended 
in  repairs,  1280. 

sale  of  the  whole  of  a  ship  by  part  owner  is  not  equiva- 
lent to  destruction,  so  that  co-tenant  may  maintain 
trover,  1271  n. 

master  of  ship  has  il^  general  authority,  by  law,  to  sell 
ship  or  cargo,  12d9. 

see  Registry. 

SIMONY  : 

definition  of,  529. 

statutes  relating  to,  ib.,  530. 

resignation  bonds,  where  good  and  where  simoniacal, 

531,2. 
case  of  Bishop  of  London  v.  Ffytche,  532. 
ground  of  th^  decision  in  that  case,  533  n. 

SLANDER: 

scandalam  magnatum  defined,  1153. 
•  statutes  relating  to,  ib. 

form  of  declaration,  1154. 

what  words  are  actionable  in  the  case  of  a  peer, 

1155. 
of  the  action  for  slander,  1155. 

where  it  lies  for  words  actionable  in  themselves, 

1155,  0\ 
how  words  are  to  be  construed,  1157. 
of  words  not  actionable  in  themselves,  1160. 
what  special  damage  sufficient  to  support  action 

ib. 
in  what  case  two  persons  may  join  for  slander, 

1161. 
where  the  republication  of  slander  is  actionable, 

ib. 
of  the  declaration,  ib. 
meaning  of  the  term  innuendo,  1162. 
office  of  the  innuendo,  ib. 
in  what  case  averment  of  colloquium  is  necessar}% 

1163,4. 


I 
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juiy  to  decide  whether  meaning  is  such  as  is  im- 
puted by  the  innuendo,  1164, 
evidence,  1166. 
costs,  1167. 
see  Pleadings — ^Libel. 

SOCIETY: 

one  member  of  amicable  society  cannot  maintain  trover 
against  another  for  taking  away  a  chattel  belonging  to 
the  society,  1270. 

SOLVIT  AD  DIEM,  AND  SOLVIT  POST  DIEM  : 

of  pleading  payment  at  common  law  and  by  statute,  537. 
if  bond  has  lain  dormant  for  20  years,  payment  will  be 

presumed,  539. 
doctrine  of  presumed  payment  first  laid  down  by  Lord 

Hale,  ib.  n. 
indorsements  of  receipts  for  interest,  inade  by  obligee 

before  20  years  elapsed,  will  rebut  presumption  6[ 

payment,  540. 
indorsements  of  receipts^  after  20  years,  not  admissible, 

541b. 

SPECIALTY : 

assumpsit  will  not  lie  on  a  specialty,  427. 
exceptions  to  this  rule,  ib.  n. 

STABLE-KEEPER: 

liable  for  the  negligence  of  his  servants,  383. 

STAGECOACH: 

proprietor  of,  how  far  liable  as  common  carrier,  378« 
see  Carrier. 

5TAMP : 

amount  of  stamp  duties  on  bills  and  notes,  294. 

on  policies  of  insur^ce^.883. 
stamp  must  be  of  proper  value  and  denomination,  294. 
where  new  stamp  is  required  on  bill  of  exchange,  297»8» 

on  pcdicy  of  insurance, 
886IU 

STANDING  CORN : 

where  it  goes  to  devisee  of  land,  1265  n. 

STATUTE  MERCHANT  OR  STAPLE : 
in  what  order  to  be  paid  by  executors,  738. 

STATUTES: 

20  H.  3.  c  4.  (8tat<  Merton)  approvement  of  common, 
409. 
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32  H.  3.  €•  4.  {fttat  Marlebridge)  driving  distress  Out  of 
county,  650. 

unreasonable  distress,  655. 
c.  21.  who  may  take  replevin  of  distresses,  1097. 

3  Edw.  1.  c.  34.  (West  1.)  scandalum  magnatum,  1153. 

6  Edw.  I.e.  1.  (stat  Gloucester)  s.  2.  costs,  1129. 

13  Edw.  1.  Stat.  1.  c.  2.  (Westm.  2.)  pledges  to  4>£ose- 

cute  in  replevin,  1099. 
writ  of  pone,  to  remove  plaint, 

1106. 
second  deliverance,  1125. 
c.  11.  process  of  execution  in  account^ 

7.    escape,  584. 
c.  23.  account  by  executors,  3,  745. 
c.  46.  approvement  of  common,  409. 

4  Edw.  3.  c.  7.  actions  by  executors,  744. 

25  Cdw.  3.  Stat.  5.  c.  5.  executors  of  executors,  731, 

745. 
31  Edw.  3.  Stat.  1.  c.  11.  administrators,  3,  745. 
34  Edw.  3.  c.  16.  fine  and  non-claim,  697* 
45  Edw.  3.  c.  3.  exemption  from  tithes,  1192. 

1  R.  2.  c.  12.  escape,  585. 

2  R.  2.  c.  5.  scandal^im  magnatum,  1153. 

12  R.  2.  c.  2.  sale  of  offices,  62. 

c.  11.  scandalum  magnatum,  1154. 

13  R.  2.  Stat.  1.  c.  13.  qualification  to  kill  game,  834  n. 
23  H.  6.  c.  10.  bail  to  sheriflF,  548. 

1  R.  3.  c.  7.  fine  and  non-claim,  697. 

3  H.  7.  c.  la  costs— error,  1130. 

4  H.  7-  c.  24.  fine  and  non-claim,  695,  697. 
1 1  H.  7-  c  20.  discontinuances  by  wife,  695. 

7  H.  8.  c.  4.  recoverors — distress,  644. 

s.  3.  damages — costs,  1130« 
21  H.  8.  c.  5.  s.  3.  administration,  745  n. 

c.  11.  restitution  of  goods  feloniously  stolen^ 

1269. 
C..13.  s.  5.  clergymen  trading,  172  n. 
c.  19.  damages,  costs,  &c.  1130. 
87  H.  8.  C.  20.  tithes,  1 199.  •     - 

28  H.  8.  c.  15.  wilful  destruction  of  ships — trial,  901  n. 
31  H.  8.  e.  13.  s.  21.  dissolution   of   religious   houses,/ 

1200. 
92  H.  8.  c.  1.  Stat,  of  wills,  809. 

c.  2.  8.  3.  limitation  of  avowry,  1123. 
c.  7.  8.  7.  recovery  of  tithes,  1189. 
c.  28.  lease  by  teuant  in  tail,  695. 
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39  H»  8^  c  2S.  9.  &  act  of  iiiMbaiKl'*<^iacoutiij|iandD>C9(). 

c.  33.  descent  toUing  eutiy,  (ip4. 
,  ;.  c,  34. 4:ovenant-^assigiieesof  revereion,  461,2, 3. 

c^uiii>4S4 1.  ivne  withfproclamatiODS,  ihfl  n. 
c.  37.  B.  1.  debt  foi*  reiit«arvice«  &c.  by  execu- 
tor, 573.  '•  . 
c.  37-  B.  1,3»4.distrti8& — peraoml  ii^prcscntative, 
&c.  (>44. 

33  H.  8.  c.  39.  boDd  to  the  kln^,  73<>  ii. 

34  &  35  H.  8.  c.  4.  bankrupt,  17().  • .  >  - 
37  H.  8.  c.  9.  6.  3.  usury,  533. 

2  &  3  Edw.  0.  c.  13. 8»  1, 2, 3, 4, 5, 6,  titbea,  1 190  to  1204. 

3  &  4  Edw.  6.  c.  3.  approvement,  409. 

6  &  6  Edw.  6.  c.  16.  aale  of  offices,  (j2,  525. 

1  &  2  Ph.  &  M*  c  12.  driving  distress  out  of  hundred, 

650. 
9.  3.  delivery  of  distresses,  1097. 

2  Ph.  &  M.  c.  7.  sale  of  horses  in  market  overt,  1^59. 
5  Eliz.  c.  9.  perjury,  784.  . 

13  Eliz.c.  5.  fraudulent  conveyance,  566. 
c.  7.  s.i.  bankrupt,  17,  173, 178. 
c.  8.  usury,  533,  4. 
c.  10.  S.3.  church  leases,  1203. 
c.  20.  rector's  lease,  1219. 
18  Eliz.  c.  3.  s.  2.  order  of  filiation,  856  iu 
c.  5.  s.  \.  informer,  605. 

B.  3.  compounding  penal  actions,  ib. 
27  Eliz.  c.  a^rror,  1155. 
31  Eliz.  c.  5.  s.  5.  limitation  of  actions,  600. 
c.  6.  simony,  529  to  531. 
c  1$.  sale  of  horses  in  market  overt,  1259. 
43  Eliz.  c.  6.  s.  2.  costs,  42. 
1  Jac.  1.  c.  15.  S.2.  bankrupts,  173, 178. 

s.  10.  summons,  853. 
8.  14.  payments  to  bankrupt  protected, 
216. 
c.  21.  pawnbroker,  1268. 
c.  27.  6.  6.  qualification  to  kill  game,  834  n. 

3  Jac.  1.  c.  7.  s.  1.  attornies— costs,  155. 

c.  8.  costs  in  error,  1130. 
c.  13.  8.  5.  qualification  to  kill  deer,  834  n. 
c.  15.  s.  4.  costs,  147. 
7  Jac.  1.  c.  5.  oQicer8,31, 861. 
,  c.  1 1.  8«  6.  qualification  to  kill  game,  834  n. 

21  Jac.  1.  c.  4.  penal  actions,  603, 4. 

c.  12.  s.  5.  venue  iu  actions  against  J.  P.  &c 
costs,  20, 855. 
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91  Jac.  1.  c*  16.  Stat  of  limitations,  8. 1,  d.  p.  701. 

8.  3.  p.  4, 14, 129, 58-2,  586,  1124,  1160, 
1211.     8.  4.  p.  138.     8.  5.  p.  1119« 
1249,   8.  Tp.  140, 1160. 
8.  6.  costs,  1167.  . 
c.  17-  8.  2.  usury »  534. 
c  19*  8. 2.  bankrupts,  179.    8. 15.  p.  173* 
8.  11.  reputed  ownership,  198. 
8. 14.  bankrupt,  21 7^ 

12  Car.  2.  c.  13.  8.  2.  usury,  534. 

c.  18.  navigation  act,  1223. 

13  Car.  2.  stat  9.  c.  1.  corporation  act,  1073. 

]  6  Car. 2.  c.  6.  wilful  destruction  of  ships,  973. 
c.  7.  8.  2, 3,  gamincr,  1299. 

16  &  17Car.2.c.8.jebails,607,  1915. 

s.  1.  pleading-omission,  30« 
S..3.  bail  in  error,  719. 
8.  4.  damages,  costs,  719* 

17  Car.  2.  c.  7.  replevin — costs,  1126,  7,  8,  9- 

c.  8.  administrator  de  bonis  non^  732. 
22  &  23  Car.  «.  c.  9.  costs,  40,  1249 

c.  25.  s.  2.  appointment  of  game-keepersj 
836. 
8. 3.  qualification  to  kill  game,  834% 
25  Car.  2.  C.2.  test  act,  1075. 

29  Car.  2.  c.  3.  s.  1.  statute  of  frauds,  780.  s.  2.  ib.  8. 3. 

p.  404,  783. 
8.  4.  agreement,  49,  164,  750,  784.    s.  5, 
p.  809.    8.  6.  p.  821.     8.  12.  p.  800. 
8. 17.  p.  801. 
c.  7. 8.  6. -Sunday,  852,  1133. 

30  Car.  2.  c.  7.  s.  2.  executor  de  son  tort,  742  n. 
2  W.  &  M.  c.  5.  8.  e.  sale  of  distress,  651. 

8. 3.  loose  com  and  hay— distress,  642. 
8.  4.  pound  breach.--<iamage8— costs, 
653. 
S  &  4  W.  &  M.  c.  12.  8.  24.  carriage  of  goods,  391. 

c.  1 4.  devisee  chargeable  with  heir,  428, 

568,9. 
8.  5.  liability  of  heir-after  alienation, 

8.  6.  riens  per  descent,  567. 
4  &  S  W.  &  M.  c.  18.  filing  informations,  1067. 

c.  20.  8.  2.  dogget  of  judgments,  739  0« 
c.  23.  6.  4.  game -keepers,  837. 

8.  10.  costs,  1253. 
c.  24.  6.  12.  executor  ofexecutor^  742  n. 
^Oh.iu  3  b 
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7  &  8  W.  3,  c.  4.  Treating  Act,  619.  ^ 

c.  6.  s.  8,  9.  recovery  of  tithes,  1189,  IISO. 
c.  2-2.  8.  21-  registry  de  novo,  1 138,  1143. 
c.  34.  t,ithes— quakers,  1190. 

8  &  9  W.  3.  c.  11.  8.  l.costson  acquittal,  41,1130,1286. 

a.  2.  costs  in  error,  1131. 
a.  3.  costs — tithes,  1 198- 
8.  4.  wilful  and  maUcious  trespass — 

costs,  41,  1254. 
s.  8.  assigning  breaches— damages — 
judgment,  660, 1,  *i,  3. 
c.  27.  escape.  589,  693,  596. 
9  &  10  W.  3.  c.  17.  bills  or  exchange,  protest,  325, 6. 

8.  3.  lost  bills,  328. 
c.  44.  East  India  Company,  monopoly,  925. 
1 1  &  12  W.  3.  c.  9  costs,  40  n. 
I  Ann.  Stat.  2.  c.  (U  s.  2.  escape,  586. 

c.9.  8.  4.  wilful  destruction  of  ships, 901  n. 

3  &  4  Ann.  c.  9.  s.  1.  promissory  notes,  362. 

s.  4, 5, 7,  8.  bills  of  exchange,  protest, 
327,8. 

4  Ann.  c.  16.  s.  1.  exception — pleading,  30. 

s.  4.  pleading  several  matters,  606, 1114. 

s.  6,  7.  venire,  607- 

s.  8.  view,  1251. 

s.  12.  payment  of  bond,  537,  8. 

s.  13.  bringing  principal,  &c.  into  court, 

560  n. 
s.  16.  bringing  action  after  claim,  666, 705. 
s.  17>  18,  19.  limitation  of  actions,  142. 
8.  20.  assignment  of  bail  bond,  554. 
8.  27.  account,  g,  8, 6. 

5  Ann.  c.  14. 8.  2,  3,  4.  game — sale  of,  &c.  838^41. 

6  Ann.  c.  22.  s.  9.  Bank  <rf  England,  287. 

7  Ann.  c.  12.  s.  3.  antbaesador,  &c.— distress,  644. 

s.  5.  traders'  protection,  173  n.,  196. 

8  Ann.  c.  14.  s.  6,  7.  distress  aft^r  lease  determined,  647* 

9  Ann.  c.  6.  s.  57.  assurances  on  marriages,  869  n. 

c.  14.  gaming,  305,  525, 1300. 
c^  20.  8.  1,2.  7.  mandamus,  1029. 

8. 4.  quo  warranto,  1068. 

8. 5.  judgment— costs,  1091. 
c.  25.  8. 1.  game-keepers,  836. 

8.  2.  game— saie  of,  841. 
s.  3.  destroying  game  in  night  time,  ib. 
.  10  Ann.c.  15.  s.  3.  bankrupt — liability  of  partners^  232. 
1$  Apn.  Stat  2.  c.  12.  simony,  530. 

c  16. 8.  1.  usury,  305, 534% 
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3, Geo.  1.  c.  11.  game-keepers,  836. 
c.  13.  pilotage,  935  n. 
c.  15.  s.  8.  death  of  sheriff,  593. 

4  Geo.  1.  c.  li.  wilful  destruction  of  ships,  801'  n. 
d  Geo.  1.  c.  18.  8.  12.  insurance,  64,  888, 9. 

7  Geo.  1.  c.  21.  s.  2.  bottomry,  973. 

s.  14.  pilotage,  955  n. 
c.  31.  bankrupts,  securities  payable  at  future 
day,  247,  8. 

8  Geo.  J  •  c.  19'  s.  1.  action  of  debt,  game,  842. 

c.  24.  s.  7-  seaman*8  wages,  1148* 
11  Geo.  1.  c.  4.  election  of  mayors,  &c.  1007,  8. 

c.  §9-  s.  6,  7.  wilful  destruction  of  ships,  901  u. 
c.  30.  s.  43*    assurance  companies— pleading, 

500  n.,  922. 

5  Geo.  2.  c.  22.  8. 13.  set-off,  142,  145, 509,  544, 1124. 

c.  23. 8. 23.  attornies'  bill,  156, 601  n. 
C.24.  bribery,  009,  613. 

c.  36.  s.  1,  2,  7,  8,  9, 13.  seamen— wages,  1 143, 
4,  1145,  6  n. 
s.  3, 5,  6.  penalties  for  desertion,  1145. 

4  Geo.  2.  c  28.  s.  1.  tenants  holding  over  after  notice, 

573-575. 
8.  2.  ejectment— entry  for  rent  arrear,  689- 
8.  4.  payment  or  tender  of  rent— stay  of 

proceedings,  690. 
8.  5.  rent  seek,  &c.— distress,  639. 

5  G.  2.  c.  20.  pilotage,  955  n. 

c.  30.  s.  7.  general  plea  of  bankruptcy,  231, 
8.  9.  second  bankruptcy,  237,  240^ 
8.  11.  bankrupt,  certificate,  86. 
8.  12.  avoiding  certificate,  238. 
8.  22.  bankrupt,  written  securities  payable 
at  future  day,  '247,  249. 

8. 23.  petitioning    creditor's    debt — fraud, 
231,  245,  6. 

8.24.  bankrupt,  179-    s.39-  p.  173,  174  n- 

s.  40.  p.  177. 
8.  28.  set-off,  241. 

7  G.  2.  c.  8.  stock-jobbing  act,  30S>. 

c.  15.  liability  of  ship-owners,  389. 

c.  20.  8.  1.  mortgage ;  stay  of  proceedings,  662  ju 

8  G.  2.  c.  24.  8.  4,  5.  set-off,  142, 146,  544,  5,  6. 

9  G.  2.  c.  38.  bribery,  613. 

llG.  2.  c.19.8.  1,  2,  7.  fraudulent  removal,   di8tpess> 

648n.,649« 
3b2 
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1 1  G.  $.  c,  19.  8.  8.  growing  crops,  &c  distress,  649, 649, 

650. 
s.  IS.  ejectment,  notice  to  landlord,  688. 
8.  14.  action  for  use  and  occupation,  1?87. 
8. 15.  executor  of  tenant  for  life,  appor* 

tionment  of  rent,  581 ,  745. 
8.  18.  double  rent — distress,  576,  640. 
8.  19.  irregularity  in  distress,  654. 
8.  21.  general  issue,  1299. 
8.  22.  avowry  for  rent  arrear,  1120. 
s.  23.  sureties  in  replevin,  1100. 

12  G.  2.  c.  13. 8.  5,\  attornies,  156  n.,  159. 

1 3  G.  2.  c.  19.  horse  racing,  1301 . 

1 5  G.  2.  c.  1 3.  8. 5.  Bank  of  England,  287* 

1 7  G.  2.  c.  38. 8. 8.  distress  for  poor's  rate — ^trespasser  ab 

initio,  654. 

1 8  G.  2.  c.  34. 8. 1 1.  horse  racing,  1301 . 

19G.  2.  c.  32.  s.  1.  payments  by  bankrupts  protected,  220. 
c.  34.  8. 16.  seizure — costs — damages,  1269. 
c.  37. 8. 1,  2,  3.  assurance — interest,  957, 1298. 
8.  4.  re-assurance,  956. 
s.  6.  bottomry,  973. 
21 G.  2.  c.  28. 8.  3.  carriage  of  goods,  391. 

22  G.  2.  c.  47. 8.  6.  Southwark  Court  of   Requests*  Act, 

148  n. 

23  G.  2.  c.  33. 8. 19.  suggestion,  costs,  1 47, 153  ni 

24  G.  2.  c.  18.  8.  3.  venire,  607. 

c.  40.  Gin  Act,  60. 

c.  44.  8.  1,  3,  5.  notice. of  action  against  J.  P., 

855,6.7. 
8.  2.  tender  of  amends,  857« 
8.  4.  bringing  money  into  court,  857. 
8.  6.  demand  of  copy  of  warrant,  857|  8, 9* 
8.  7.  verdict — costs,  859. 
8.  8.  limitation  of  action  against  J.  P.,  &c« 
ib. 

25  G.  2.  c.  6. 8. 1,  2,  6.  attesting  execution  of  wills,  819. 
€6G.  2.  c.  2.  game — limitation  of  action,  842,  844  n. 

c.  19.  8. '5.  compensation  for  saving  ship  or  goods, 

1277  n. 
c.  33.  marriage  act,  16  to  22. 
28  G.  2.  c.  12.  s.  1. 2.  game — sale  of,  838  n. 
3 1  G.  2.  c.  40.  s.  11.  factor,  765. 
2  G.  3.  c.  19.  8.  1 .  game,  843. 

8.  5,6.  costs,  842. 
4  G.  3.  c.  33.  bankrupt,  180. 
7  G.  3.  c.  40.  carriage  of  goods,  391. 
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13  G«  3*  c.  55.  game^  843. 

8.  19.  costs,  ib- 
c,  78.  highway,  IS46,  7  n. 
c.  80.  game^  841. 

14  G.  3.  c.  48. 8. 1,  $,  3.  assurance  on  lives,  975, 1299. 
17  6.  S.  c.  50.  s.  10.  auction  duty,  166  n« 

19  G.  3,  c.  66.  8. 5,6, 7, 12.  auction  duty,  167  n. 
21 G.  3.  c  53,  marriage  in  chapels  erected  since  Mar- 
riage Act,  16  n. 
99  G.  3.  c.  95.  8. 1, 9,  3.  ransom  of  vessels,  895. 

23  G.  3.  c.  70.  s.  30,  34.  protection  of  excise  ofiicers,  30, 

96  n. 

24  G.  3.  c.  47.  8.  35,  protection  of  custom-house  officers, 

30. 

95  G.  3.  c«  44.  policies  of  insurance,  879. 

c.  50.  8.  9.  deputations  of  game-keepers— certifi- 
cate, 837. 

96  G.  3.  c.  57*  8.  38.  deeds  executed  in  £.  L— evidence, 

616. 
c,  60.  registry  of  ships,  1135, 6, 1138, 1143. 
c.  86.  liability  of  ship-owners,  390. 

97  G.  3.  c.  1.  insurance  on  lottery  tickets,  869  n. 

c.  29-  parishioner — witness,  607- 
28  G.  3.  c.  34.  8.  14.  registry  of  ships  de  novo,  1143. 
c.  37.  8.  20.  auction  duty,  168  n. 
c.  66.  policies  of  insurance,  873. 

31  G.  3.  c.  25.  stamp— bills  of  exchange,  297  n. 

c.  35.  witnesses,  816. 
c,  39.  seamen,  1146. 

32  G.  3.  c.  58.  limitation  of  time  as  to  quo  warranto  in- 

formations, 1077, 1085. 
c.  60.  libel — verdict,  992. 

34  G.  3.  c.  68.  registry  of  ships,  1136, 7,  S,  1140, 1143. 

35  G.  3.  c.  63.  8.  13.  policy— stamp,  885  n. 

37  G.  3.  c.  45.  8.  9.  Bank  Act,  150  n. 

c.  73.  seamen — wages,  1147,  8. 

c.  78,  pilotage,  955  n, 

c.  136.  stamp— bills  of  exchange,  996, 7.  . 

38  G.  3.  c.  78.  newspaper — publication,  990, 1. 

c.  87.  s.  1.  4,  5,  absence  of  executor  beyond 

sea,  733, 4. 
8.  6.  infant  executor,  733. 

39  G.  3.  c.  34  8.  3.  game,  843. 

42  G.  3.  c.  85.  8.  6.     protection     of    persons    holding 

public  employments,  29«. 

43  G.  3.  c.  18.  amendment  of  Bank  Act,  150  n, 

c.  46.  9.  4,  action  on  judgment — costs,  572. 
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43  Geo.  3.  c.  57.  convoy,  941,  2. 

c.  127.  s.  6,  stamp — bills  of  exchange,  296. 

c.  141.  protection  of  J.  P.,  860. 

c.  152.  pilotage,  956  n. 

c.  160.  s.  39,  40, 41.  Prize  Act,  896,  7,  961  n. 

44  Geo.  3.  c.  77.  marriage  in  chapels  erected  since  Mar- 

riage Act,  16  n. 

45  Geo.  3.  c,  124.  bankrupt,  ISf^. 

46  Geo.  3.  c.  135.  bankrupt,  217  to  219. 

48  Geo.  3,  c.  55.  duty  on  game  certificates,  846. 

c.  85.  s.  6.  actions  against  persons  holding  pul>- 

lic  employments— venue,  S^o, 
c.  93.  6.  2.  appointment  of  gamekeepers,  836. 
c.  123.  discharge  of  debtors,  592, 3. 
c.  127*  marriage  in  chapels  erected  since' Mar- 
riage Act,  17  n. 

49  Geo.  3.  c.  1 18.  bribery,  611. 

c.  121.  8.  2.  bankrupt-— execution,  219- 
s.  6,  bankrupt— assignees,  239- 
8.  8.  surety  for   bankrupt  may  prove 

under  commission,  234. 
s.  9.  bankrupt — proof  of .  debt  paya- 
ble at  future  day,  250. 
8.  10.  bankrupt — commission,  proof  of 

trading,  &c.  943. 
s.  12.  bankrupt — action    against   as- 
signees, 299. 
B.  14.  creditor    suing  estopped   from 

proving,  239- 
s.  19.  bankrupt — lessee,  236. 

52  Geo.  3.  c.  39.  pilots,  955  n. 

c.  93.  gamckeepcr*scertificatc,837,846n.,847« 
c.  146.  registry  of  marriages,  21  n. 

53  Geo.  3.  c.  127.  s.  5.  tithes,  limitation  of  action,  1211. 
'54  Geo.  3.  c.  141.  game,  848. 

55  Geo.  3.  c.  68.  Highway,  &c.  1Q46.  7  n. 

c.  184.  stampduties— bills  of  exchange,  294  to 
£96. 
insurance,  883-885,  978. 
s.  37.  administering  without  probate, 
727. 
,  c.  192.  copyhold — surrender    to  the  use  of 
will,  809. 

56  Geo.  3.  c.  130.  game.  841. 

c.  137.  bankrupts,  1309. 
BTOCK: 

where  bond  for  securing  mon^y  paid  for  stock-jobbing' 
(differences  is  good,  91  n. 
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bill  of  exchange  given  for  the  amount-of  stock-jobbing 

differences  cannot  be  enforced,  308. 
dividends  in  the  public  funds,  not  apportionable,  681  n*. 

OLEN  HORSES: 
statute  regulations  as  to,  1259. 

STRANGER : 

covenant  for  act  of,  482  n. 

SUBSCRIPTION ; 

of  wills,  8 12. 

SURCHARGE: 
of  common,  412. 

SURETY : 

,  if  a  creditor  give  time  to  the  principal  debtor,  the  col- 
lateral sureties  are  dischargea,  347. 
principal  cannot  be  released  without  its  operating  for  the 
benefit  of  the  surety,  S69. 

SURGEON: 

whether  a  surgeon  and  apothecary,  not  qualified,  is  to 
be  considered  as  an  inferior  tradesman  within  the  stat* 
4  &  5  W.  and  M.  c.  23-  s.  10.,  1253. 

SURRENDER: 

defendant  discharged  out  of  custody  on  giving  bail  bond 
cannot  surrender  himself  without  assent  of  sheriff, 
556,  7  n. 

by  Stat,  of  frauds,  leases,  &c.  cannot  be  surrendered 
without  deed  or  note  in  writing,  783. 

heir  of  copyhold  estate  may  surrender  before  admit- 
tance, 661  n. 

until  admittance  of  surrenderee,  copyhold  re)nains  in 
surrenderor,  ib. 


T. 

TAX: 

a  wager  on  the  amount  of  a  tax  is  illegal,  1303. 
covenant  to  pay  property  tax,  void,  448. 

TENANCY: 

at  will  not  favoured,  667. 

TENANT : 

tenants  wilfully  holding  over  after  notice  given  by  land- 
lord, forfeit  double  the  yearly  value,  573,  4,  5. 

tenant  holding  over  under  a  fair  claim  of  right,  does  not 
hold  over  wilfully,  574  n. 


tetiantfl  holding  over  after  notice  given  by  theofs^IveB^ 

are  liable  to,  double  r^nt,  576*  . 
what  things  are  considered  aa  fixtures  as  .between  land- 
lord and  tenant,  1264,  5. 
under  a  lease  for  fourteen  or  seven  years,  the  tenant  only 
f^'  has  the  option  of  deternnining  it  at  the  end  of  the  first 

seven  years,  428  n. 

TENANT  IN  COMMON : 

may  maintain  account  against  his  companion^  ^. 

how  the  decla.ration  must  be  framed,  ib. 

how  he  must  declare  in  ejectment,  681. 

what  acts  of  tenant  in  common  shall  amount  to  an  ouster 

of  companion,  703. 
one  tenant  in  common  may  maintain  trespass  against  his 

campanion  for  mesne  profits,  721. 
one  tenant  in  corrimon  cannot  maintain  trover  against  his 
companion,  except  where  there  has  been  a  destruc- 
tion, or  something  equivllent  to  destruction,  of  the 
chattel,  127-2. 
tenants  in  common  must  join  in  actions  relating  to  per- 
sonalty, 
as  in  an  avowry  for  taking  cattle  damage  feasant, 

1116. 
and  on  stafc  for  not  setting  forth  tithe,  1«09. 
teniLnts  in  common  may  join  in  action  for  a  nusance, 
1052. 

LENDER: 

plea  of,  in  assumpsit,  1 48. 

what  shall  be  a  good  tender,  ib. 

at  what  time  the  tender  must  be  made,  150.  . 

tender  to  agent  authorized  to  receive  payment  is  good, 

ib. 
in  what  form  a  tender  must  be  pleaded,  ib. 
cannot  be  pleaded  after  imparlance,  151. 
of  the  replication  to  a  plea  of  tender,  159. 
after  a  tender  there  cannot  be  a  nonsuit,  ib.  sed  quae, 
tender  and  refusal  equivalent  to  performance,  109* 
tender  and  refusal  will  not  support  plea  of  payaient  after 

the  day,  539. 
tender  of  amends  before  distress  makes  it  unlawful,  1 1 19. 

after  distress,  and  before  impounding, 

makes  detainer  unlawful,  ib. 
cannot   be  pleaded   in  replevin  under 

Stat  21  Jac.  1.  c.  16.,  ib. 
but  may  in  trespass,  1249. 
latitat  m^  be  replied,  ibj 


iNDEi. 

TERM:  ,  . 

outstanding,  where  it  bars  an  ejectment,  659- 
enlargement  of,  682  n. 

TIMBER : 

timber  trees  of  20  years*  growth  are  exempt  from  tithes 
1192. 

landlord  may  maintain  trover  for  timber  cut  down  dur- 
ing continuance  of  lease,  1256. 

tenant  for  life,  without  impeachment  Of  waste,  is  enti- 
tled to  timber  at  the  moment  when  it  is  cut  down,  ib. 

trustees  of  an  estate  per  autre  vie  cannot  maintain  tro- 
ver for  trees  felled,  ib. 

TITHES: 

definition,  1188. 

remedy  for  by  stat  32  H.  8.  c.  7-,  1189. 

by  assumpsit  for  a  composition,  ib. 

proof  necessary  to  support  this  action,  ib* 

interest  not  recoverable  unless  day  fixed  for  payment,  ib. 
sed  quae. 

remedy  for  recovering  small  tithes  under  40s«»  by  appli- 
cation to  two  J.  P.,  ib. 

in  case  of  quakers,  1190. 

land-owner  may  maintain  an  action  against  tithe-owner, 
for.  suiTering  tithe  to  remain  on  the  land  an  unreason- 

.    able  time  after  it  was  set  out,  1049. 

but  this  action  ctinnot  be  maintained,  unless  tithe  has 
been  duly  set  out,  1050. 

how  the  tithe  of  hay  should  be  set  out,  ib. 

notice  of  setting  out,  not  required  by  common  law  but 
may  be  by  custom,  1052. 

provisions  of  stat.  2  &  3  Edw.  6.  c.  Id.  for  not  ^tting 
out  tithes,  1190. 

first  section,  ib. 

when  actions  of  debt  were  first  brought  on  this  statute, 

1191. 
predial  tithes,  1192. 
what  are  such,  ib. 

where  tithes  of  wood  may  be  taken,  ib. 
timber  trees  of  20  years'  growth,  where  exempt,  ib.,1193. 
mere  non-payment  of  tithes,  for  more  than  40  years, 

will  not  exempt  f)arty  from  paying,  1194. 
parol  agreement  for  retaining  tithes  is  good,  1195. 
what  notice  must  be  given  to  determine  a  composition, 

ib. 
composition  determines  on  death  of  an  incumbent,  and 

is  not  binding  on  succussor,  1 196. 
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second  section  of  stat.  2  &  3  Edw.  6.  relating  to  the  re- 
medy in  Ecclesiastical  Court,  and  costs,  1  >98. 
third  section,  as  to  tithe  of  cattle  feeding  on  waste,  ib. 
fourth  section^  a^  to  txemptiom  : 

1.  by  laws  of  the  realm,  1199. 

2.  statutes,  ib. 

3.  privilege,  ib. 

1 .  by  papal  bull,  ib. 

2.  by  composition,  ib. 

3.  by  order,  as  Cistertians,  Templars,  Hospi- 

tallers, ib. 

4.  unity  of  possession,  1200. 
of  exemptions  bij  laymen  at  common  law: 

1.  by  composition  real,  1201. 

2.  de  modo  decimaiidi,  ib. 
definitions  of  composition  real,  1202. 
evidence  to  support  it,  1203* 

fifth  section,  relating  to  barren  heath  or  waste  ground^ 

being  exempt  for  seven  years,  ib. 
what  shall  be  considered  as  barren  land,  1204,6. 
of  the  persons  to  whom  tithes  are  due : 
rector,  king,  vicar,  1  ^06,7,8. 
by  whom  action  on  stat.  may  be  brought,  1^08. 
party  bringing  action  must  be  entitled  to  tithes  at 

time  of  severance,  ib. 
action  must  be  brought  by  party  grieved  only,  ib. 
may  be  maintained  by  executors,  but  not  against, 

1209. 
agaiust  whom  the  action  may  be  brought,  ib. 
declaration: 

not  necessary  to  set  forth  title,  ib. 
evidence: 

possession  prima  facie  evidence  of  title,  1211. 
what  may  be  given  in  evidence  on  general  issue, 
1213. 
see  Judgment — Pleadings — ^Verdict. 

TRADE  : 

infant  cannot  trade,  123. 

what  bonds  in  restraint  of  trade  are  good,  620. 

TRANSITUS: 

stoppage  in  transitu,  1169* 
doctrine  of,  ib. 

owes  its  origin  to  courts  of  equity,  but  is  now 
a  legal  right,  ib. 
who  shall  be  considered  as  capable  of  exercising 
this  right,  1170. 


JNBEX. 

under  what  circumstancea  the  tnmsitus  shall  be 
considered  as  continuing,  117^. 

when  the  transitus  is  determined,  1179. 

how  far  the  negociation  of  the  bill  of  lading  may- 
tend  to  defeat  the  right  of  stopping  in'transitu, 
1186. 

TREATING : 

at  elections,  619. 

TRESPASS: 

/  of  trespass  quare  clausu^i  fregit,  1SI6«. 

where  it  may  be  maintained,  1917* 

plaintiff  must  have  exclusive  possession,  ib.  n. 

but  tortious  possession  is  sufficient  against  wrong- 
doer, 1219. 

of  trespass  for  taking  goods,  19^. 

constructive  possession,  sufficient  to  maintain  the 
action,  ib. 

trespass  lies  for  gleaning,  199l« 

where  trespass  will  not  H^,  19^* 
of  the  declaratiofi:  1925. 

venue,  ib. 

of  alleging  the  commission  of  the  trespass  posi- 
tively, and  not  by  way  of  recital,  ib. 

day,  ib.  , 

of  the  continuando,  ib. 

in  trespass  for  taking  goods,  the  gbods  must  be 
specified,  1227. 

and  that  they  were  the  plaintiflTs  goods,  1M8. 

how  to  declare  for  taking  deer,  ib. 
of  the  general  issue : 

title,  lease  for  years,  &c.  m^y  be  given  in  evi- 
dence under  the  general  iasiue,  19^. 

but  not  profit  a  prendre  or  easement,  ib. 
of  the  common  bar^  or  liberum  tcnementum^  123i. 

history  of  this  plea,  and  different  forms  in  which 
it  was  pleaded,  123:2. 

of  the  new  assignment,  ib. 

inconveniences  resulting  from  the  common  bar 
and  new  assignment,  1233» 

rules  of  court  for  the  remedy  of  these  inconve- 
niences, ib. 

see  Accorid  and  Satisfaction — Estoppel — License 
— Process — Way — ^Tender — Cost/i. 

TROVER: 

definition  of  this  action,  1255. 
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fet}ui$ites  to  maintain  the  action: 


1.  absolute  or  special  property,  1255. 
nature  of  absolute  property,  12o6, 
the  right  of  property  must  be  complete,  1S59. 
special  property  defined,  1261. 
cases  illustrating  the  nature  of,  ib. 
d.  right  of  possession,  1963. 
3*  trover  will  not  lie  for  things  fixed  to  the  free- 
hold, 1264. 
what  shall  be  deemed  fixtures  as  between  heir 
and  executor,  executor  of  tenant  for  life  and 
remainder  man,  landlord  and  tenant,  1264,5. 
what  things  tenant  may  ren.ove,  1*J65,(J. 
where  standing  corn  belongs  to  devisee  of  land, 
ib.  n. 
4.  wrongful  conversion, 

what  shall  be  considered  as  a  conversion,  1266. 
hy  whom  trover  cannot  be  maintained: 

by  onetenantin  con^mon,&c.againfltaiiotber,  1-270. 
but  if  tenant  in  common  destroy  the  thing  in  com- 
mon, trover  will  lie,  1271. 
rule  that  tenant  in  common  cannot  lyiaintain  trover 
against  his  companion,  holds  only  where  the 
law  considers  the  possession  of  one  to  be  the 
possession  of  both,  1272. 
that  all  the  part  owners  have  not  joined  can  be 
pleaded  in  abatement  only^  1273. 
declaration: 

venue,  1273. 
form  of  declaration,  ib. 
how  the  goods  must  be  described,  ib. 
how  possession  must  be  stated,  1274. 
of  trover  &y  and  against  husband  and  wife,  1275. 
plea: 

not  guilty,  1275. 

what  may  be  given  in  evidence  under  it,  ib.. 
statute  of  limitations,  1276. 
evidence: 

what  necessary  to  support  the  action,  1282. 
of  proving  instruments,  &c.,  ib. 
debenture,  ib. 

certificate  of  ship's  registry,  ib. 
in  trover  for  a  ship,  what  proof  necessaiy,  1283. 
what  shall  be  evidence  of  a  conversion,  1283,  and 

see  Appendix,  1312. 
possession  must  be  proved  in  defendant  himself, 
1285. 
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in  what  cases  the  court  will  stay  proceedings  on 
bringing  the  subject  matter  of  the  action,  into 
court,  and  on  payment  of  costs,  1286. 

see  Costs — Judgment— Lien. 

TRUST : 

under  what  circumstances  court  will  presume  an  out- 
standing term  surrendered,  659. 

if  it  appear  that  legal  estate  is  outstanding  in  another 
person,  cestui  que  trust  cannot  recover  in  ejectment, 
660. 

devisee,  or  executor  in  trust,  may  be  a  witness  in  sup- 
port of  the  will,  821. 


u. 


UNDER-LEASE: 

no  breach  of  covenant,  not  to  assign,  450. 

USE  AND  OCCUPATION: 

where  assumpsit  for  rent  arrear  might  have  been  main« 
tained  at  common  law,  12d7. 

Stat.  11  G.  2.  c.  19.  s.  14.  which  gives  the  action  for  use 
and  occupation,  ib. 

remarks  on  this  section  of  the  statute  by  Eyre,  C.  Ji,^ 
1287,8. 

form  of  declaration,  12S8. 

semhle  that  the  name  of  parish  where  lands  lie  may  be 
omitted  in  the  declaration,  ib. 

use  and  occupation  lies  where  there  is  an  agreement  for 
lease,  though  by  deed,  1289. 

occupation  of  tenant  of  defendant  is  occupation  ,of  de- 
fendant, ib. 

use  and  occupation  cannot  be  maintained  against  one 
person,  for  the  occupation  of  another,  unless  that  oc- 
cupation has  been  permitted  at  the  request  of  the  de- 
fendant, and  that  request  must  be  proved,  1991. 

use  and  occupation  lies  against  tenant  from  year  to  year^ 
notwithstanding  his  bankruptcy,  1292. 

defendant  cannot  plead  nil  haouit  in  tenementis,  or  im- 
peach the  plaintiflTs  title,  1293. 

defendant  cannot  shew  that  plaintiff's  title  has  expired 
1294. 

judge  Will  not  deduct,  at  nisi  prius,  the  amount  of  pro- 
perty tax,  ib. 
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USURY : 

bill  of  exchange  usurious  in  its  inception  is  void,  305. 

statutes  against  usury,  533. 

how  the  plea  of  usury  must  be  framed  to  debt  on  bond, 

534. 
bond  originally  good  cannot  be  avoided  in  the  bands  of 

a  bon&  fide  holder,  on  the  ground  of  subsequent 

usury,  ib. 
substituted  security,  giveb  for  security  tainted  by  usuiy, 

is  void,  535. 


V. 


VARIANCE : 

what  will  be  fatal  in  assumpsit,  100. 

in  aki  action  on  a  bill  of  exchange,  350« 
on  a  promissory  note,  374. 

where,  pn  the  face  of  a  receipt,  it  appears  th^t  monqr 
was  paid  for  a  horse,  defendant  caimot  prove  a  differ- 
ent consideration,  in  order  to  take  advantage  of  a  va- 
riance, 630. 

material  variance  between  deed  declared  on  in  covenant 
and  deed  produced  in  evidence,  may  be  taken  advan- 
tage of  on  non  est  factum,  499»  1310. 

immaterial  variance  between  parish  laid  and  proved  ia 
^ectm^nt,  715. 

VENUE  : 

^fUtyiffg  the  penue  in  actions 

for  adultery,  13, 
assault  and  battery,  29. 
assumpsit,  99* 
covenant,  474. 
debt  on  bond,  dated  abroad, 

513. 
debt  on  judgment,  571. 
debt   by  executor  of  one 

seised  of  rent  service,  &c. 

573  n. 
debt  for  rent  arrear,  577. 
debt  for  escape,  595. 
on  penal  statutes,  603, 
ejectment,  681* 
false  imprisonmei^t,  8,^1# 
nusance,  1053. 


INDEX. 

replevin,  1108. 
trespass,  1225. 
trover,  1273. 

VERDICT: 

in  actions  against  joint  trespassers,  verdict,  severing  the 
damages,  will  be  bad;  but  may  be  cured  before  judg- 
ment,  by  entry  of  nolle  prosequi  against  all  defendants 
but  one,  39. 

verdict  in  ejectment  shall  be  taken  according  to  the 
title,  717/ 

in  debt  on  stat  9  &  3  E.  6.  for  not  setting  out  tithes, 
how  plaintiff  shall  recover,  1214. 

where  there  has  been  a  verdict  for  defendant  against  tht 
weight  of  evidence,  the  court  will  not  grant  a  new 
trial  in  penal  actions  on  this  ground ;  but  secus  in  an 
action  by  the  party  grieved,  as  in  debt  on  stat.  2  &  3 
Edw.  6.,  for  not  setting  out  tithes,  1214. 

plaintiff  may  recover  in  tort  against  one  of  several  de- 
fendants, though  others  are  acquitted,  845,  12 L4. 

if  a  verdict  be  found  on  any  fact  distinctly  put  in  issue, 
such  verdict  may  be  pleaded  by  way  of  estoppel  in 
another  action  between  the  same  parties  or  their  pri^ 
vies,  1235. 

VESTURA  TERRiE  : 

person  entitled  to  the  vesture  of  land  may  maintain  tres- 
pass, 1217. 

VICTUALLER: 

under  what  circumstances  he  may  be  a  bankrupt,  174. 

VIEW : 

plaintiff  in  trespass  recovering  less  than  40 j.,  is  not  enti- 
tled to  costs  of  increase,  merely  because  a  view  has 
been  had,  1251. 

VOID  AND  VOIDABLE: 

whether  bond  of  infant  be  void  or  voidable,  536  n. 
what  covenants  are  void,  446. 

what  may  be  given  in  evidence  on  non  est  factum  to 
avoid  a  bond,  517. 

VOYAGE : 

illegal,  925. 

WAGER : 

policy,  956. 

introduction — impolicy  of  considering  wagers  as  valid 
contracts,  1296. 
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eases  were  the  wagers  have  been  holden  to  be  legal,  129ft 
form  of  action  for  recovery  of  a  wager,  1'298. 
of  illegal  wagers^ 

1.  prohibited  by  statute,  1298. 

19  G.  a.  c.  37.  wager  policy  on  ships,  ib.  ''  ^ 

14  G.  3.  c.  48.  wager  policy  on  lives,  1299. 

16  Car.  2.  c.  7.  betting  at  horse-races,  &c.,  ib. 

9  Ann.  c.  14.  gaming,  1300. 
^^    2.  contrary  to  public  policy^  1302. 

3.  leading  to  impro];>er  inquiries*  1303. 

4.  injurious  to  third  persons,  and  leading  to  indecent 

evidence,  1303,4. 

^ARRANT :  ' 

p^rty,  justifying  under  warrant,  must  set  it  forth  in  his 

plea,  36,  861. 
no  action  shall  be  brouglit  against  constable,  for  an  act 

done  under  a  justice's  warranty  until  demand  of  copy 

of  such  warrant,  857,8,9. 

WARRANT  OF  ATTORNEY: 
.     given  by  infant  is  void,  126. 

WARRANTY: 

of  the  sale  and  warranty  of  horses,  625. 

purchaser  of  horse  ought  to  procure  a  warranty,  other^ 
wise  seller  is  not  liable,  except  on  the  ground  of  fraud, 
lb. 

doctrine  of  sound  price  being  equivalent  to  warranty  is 
now  overturned,  ib. 
'   fcrm  of  declaring  on  a  warranty,  ib. 

how  party  may  proceed  where  warranty  is  false,  626. 

trial  of  horse  means  a  reasonable  trial,  698. 

condition  of  sale  that  purchaser  of  horse,  warranted 
sound,  shall  return  it  within  two  days,  does  not  ex- 
tend to  the  age  of  horse,  ib. 

how  to  declare  where  contract  of  warranty  is  open,  629' 

what  will  be  a  fatal  variance,  101.  ' 

receipt,  containing  warranty,  if  stamped  with  receipt 
stamp,  will  be  good  evidence,  630. 

for  warranty  in  policies^  see  Insurance. 

WASTE: 

t)reach  assigned,  that  defendant  had  committed  waste  is 
not  supported  by  evidence  that  he  had  not  used  the 
premises  in  a  husband-like  manner,  504* 

WATER-COURSE: 

twenty  years'  exclusive  enjoyment  of  water,  in  any  par- 


index; 

ticular  manner,  StfTords  a  conclusive  presumption  of 
right  in  party  so  enjoying  it,  1046  n. 
see  Fishery.  ,    • 

WAVER  : 

of  notice  to  quit,  67 o. 
of  forfeiture,  677. 

WAY  : 

of  the  different  kinds  of  ways,  \Q3Q. 

how  a  private  way  may  be  claimed, 
by  grant,  1241. 
prescription,  1949. 
custom,  1244. 
necessity,  ib. 

how  to  plead  a  right  of  way,  1946. 

replicJition  thereto,  ib. 

in  what  case  plaintiff  may  traverse  the  right,  and  give  in 
evidence  an  order  of  two  J.  P.  for  stopping  the  way,  ib. 

if  there  has  been  an  adverse  enjoyment  of  a  way  for 
twenty  years,  it  may  be -presumed  to  be  legal,  1045  n. 

and  this  rule  holds,  although  there  has  been  an  extin* 
guishment  of  the  right  by  unity  of  possesBion  prior  to 
the  enjoyment,  ib. 

where  a  dedication  of  a  Way  to  the  public  mdy  be  pre- 
sumed, 1940. 

permitting  the  public  to  have  the  free  use  of  a  way  for 
six  years,  is  sufficient  evidence  of  a  dereliction,  where 
no  bar  has  been  put  up,  ib. 

dedication  of  way  to  the  public  is  not  a  transfer  of  the 
absolute  property  of  the  soil,  1991. 

grantee  of  occupation-way  may  maintain  an  action 
against  the  land-owner  for  obstructing  it,  without 
proving  special  damage,  although  such  way  has  been 
used  by  the  public  for  twelve  years  and.  upwards, 
1048  u. 

WHEAT: 

.  how  tithable,  1050. 

WIFE : 

confession  of,  not  evidence  against  husband,  94. 
See  Baron  and  Feme. 

WILL: 

of  personal  estate,  how  proved,  75p. 

of  the  execution  of  a  will  of  land,  80P. 

will  of  copyhold  land  is  not  within  the  statute  of  frauds^ 
ib. 

surrender  to  the  use  of,  not  necessary,  ib. 

devise  of  land  must  be  in  writing,  ib. 

and  signed  by  the  decisor^  81Q. 
rot.  II.  3  c  • 
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and  attested  and  subscribed^  812. 
'  in  the  presence  of  devisor^  814. 

by  three  tcitnesses^  815. 

it  is  not  necessary  that  witnesses  should  know  they  ave 
attesting  a  will,  819  n. 

may  be  attested  by  a  marksman,  811  n. 

how  a  devise  of  land  is  to  be  proved,  820. 

sixth  section  of  the  statute  of  frauds  relating  to  the  revo- 
cation of  wills,  891 . 

of  the  different  acts  of  revocation,  892  to  826. 

of  implied  revocations,  826. 

WITNESS: 

of  the  necessary  qualifications  of  witnesses: 
1.  useof  reason,  815. 

9.  such  i[eligious  belief  as  to  be  sensible:  of  the 
obligation  of  an  oath,  ib. 

3.  not  convicted  of  any  infamous  crime,  816. 

4.  not  influenced  by  interei^  770, 817- 

to  disqualify  a  witness,  oo  the  ground  of  his  having  been 
convicted  of  an  infamous  onence,  a  copy  of  thb  judg- 
ment, entered  on  the  record  of  conviction,  must  be 
produced,  ib.      \ 

certificated  bankrupt,  having  released  assignees,  may 
prove  property  in  himself,  but  cannot  prov^  Sis  own 
act  of  bankruptcy,  959. 

and  this  rule  holds  on  cross  examination,  953. 

but  bankrupt's  declarations,  in  explanation  of  his  own 
act,  are  admissible,  ib. 

where  an  uncertificated  bankrupt  may  be  a  witness,  954. 

where  a  creditor  may  be  a  witness,  ib.  ^ 

husband  and  wife  cannot  give  evidence  eitherfor  or  against 
each  other,  983. 

acceptor  of  bill  of  exchange  may  prove  that  drawer  had 
no  effects  in  his  hands,  358. 

payee  and  indorser  may  prove  bill  void  for  wanfoF  stamp, 
ib. 

or  for  usury,  ib.  '^ 

in  an  action  \}y  indorsee  against,  drawer,  payee  may 

J)rove  consideration  for  indorsement,  359.        ' 
orser  of  note  who  has  received  money  from  thfe  maker 

to  take  it  up,  may  prove  the  note  satisfied  in  atk  actioa 

bv  indorsee  against  maker,  377* 
book-keeper  to  carrier  is  a  good  witness  without  release, 

401.  :     -••'' 

80  a  journeyman  to  a  baker,  1034. 
or  a  clerk,  ib.  i  >v; 

so  are  factors  and  brokers,  770*  .  ^ 

where  a  person  prescribes  fon  common  by  virtue  of  a 
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custom  within  a  parish,  parishioner  is  not  a  good  wit^ 
ness,  413,  1117  n. 

but  where  a  person  prescribes  for  coaunon^  in  re8|>ect  of 
a  messoage,  another  commoner,  claiming  common  in 
respect  of  another  messuage,  may  be  a  witness,  ib. 

execution  of  instrument  must  be  proved  by  subscribing^ 
witness!,  514,  sea 

exceptions  to  this  rule,  where  subscribing  Witness  be- 
comes interested,  515. 

or  infamous,  ib. 

or  is  absent  in  a  foreign  counlry,  ib. 
or  intelligence  cannot  be  obtained  x>f 
him,  upon  fair,  serious,  and  diligent 
inquiry,  ib. 
.  production  of  ,an  instrument,  in  pursuance  of  a  notice 
does  not  supersede  the  necessity  of  proving  it  by  sub- 
scribing witness,  8^0, 934* 

party  escaping  may  be  a  witness  to  prove  voluntaiy 
escape,  598. 

in  action  for  bribery^  party  giving  or  receiving  bribe  may 
prove  the  fact,  (J17. 

so  person  claiming  to  be  first  discoverer  may  be  a  wit- 
ness, 618. 

person  who  has  been  indicted  for  perjury,  at  common 
law,  and  pardoned,  is  a  competent  witness,  6\S,  817. 

tenant  in  possession  cannot  be  a  witness  to  support  his 
own  possession,  711' 

testimony  of  witness  having  a  direct  interest  in  the  event 
of  a  cause,  cannot  be  received,  770. 

a  person  who  is  employed  to  sell  goods,  and  is  to  re- 
ceive for  his  trouole  whatever  money  he  .can  pro- 
cure for  them  beyond  a  stated  sum,  is  a  competent 
witness  to  prove  the  contract  between  buyer  and 
seller,  770,  1. 

servant  is  a  good  witness  in  an  action  by  master  for  bat- 
tery of  servant,  1038. 

so  the  daughter  is  a  good  witness  in  an  action  brought  by 
the  father  for  seduction,  1040. 
.  where  one  of  several  partners  may  be  a  witness,  1065. 

where  a  partner  cannot  be  a  witness,  I064« 

declarations  of  persons  under  whom  defendant  makes 
coo:nizance  are  not  evidence  for  the  plaintifi^  1116. 

se^  Evidence.  ^  .  ; 

WORDS: 

see  Libel — Slander.         -     .  .<    i 

WRIT:  - 

how  proved,  602  nl  '     -  '  *       •  k  .,* 
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